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ilID6]lË!(TS OF f HE WMU MD OTHER COURTS. 


EDITED BY A. PISTON, ATTOBNBT AT LAW. 


Sapzeme Conit. 

Police,— Action en DomuoEa et iNxiaÉrs 

P017B VOIEB »E ^AIT, ABD9 DK PODTOIB ET VIO- 
LATIOM DB DOMICILE. 


PoucB, — AcrroN in damaoes fob assault, 

ABCSB OP ADTHOKITY AND FORCIBLT EKXEEING 

THE Plaintiff's pbbmiseb. 

BOLGEKD,— Plwntiff. 

Veriui 
KELLY,— Deftadtnl. 

Before: 
His Honor the Chibf Jci>gb and 
The Honorable Ms, Jcstice Colin. 

C. M. Campbell,— Of Ccunsel for Plaintiff. 
J. Geo. TEasrEK,— PlsintifFB Attorney. 
J. L. Ck>LiN,— Of Counsel for Defendant. 
J. BOOCHBT,— Defendant's Attorney. 

5th Januarn 1863. 

This Action was entered by the Plaintiff to 
recover,from the Defendant, damagea which were 
laid at the sum of eight hundred pounds etotling, 
for various wrongs and grievances by the Plain- 
tiff slledged to have been by bim suffered at the 
hands of the Defendant, an Inspector of Police. 

The Plaintiff complwned that on the Slst of 
December 1863 the Defendant illegally and for- 
cibly entered his premises, and there arbitrarily 
■rrected one Dupwrier, who was Uken to the 
Police Offloe. That the Plaintiff had obtained, 
IVom the competent Magistrate, aa Order to release 
the said Dapenier, and reqaeeted the Inspector to 
annex the same to a declaration made against the 
said Duparrier by one Hour, bat that the Inspec- 
tor of Police refused to comply with his request 
and destroyed or abstracted the Order aforesaid. 

That the Defendant caused the Plaintiffto be 
tnnied ont of the Police Station, and to be assault- 
ed at- the same time. 

That, upon the Plaintiff threatening the Defen- 
dant to sue hiia for his malicious and brutal con- 
duct, the Defendant caused the Plaintiff lo bo 
arreatad, beaten, and imcarcerated in tl» 


That two of the Flaiatiff's friends having ap- 
plied to and obtained from the District Magisti^te, 
M. ESNODF, an Order for the immediate release 
of the Plaintiff, the said Order was shown to the 
Defendant who refused to comply with the same, 
and kept the Plaintiff in gaol during the whole 
night. 

That the Pluntiff appeared before M. Eskoitf, 
the District Magistrate, and Mr. Maquirk, the 
Police Magistrate ofPort-Louis, but neither before 
the one Court nor the other did the Defendant 
appear to substantiate, against the Plaintiff, the 
charge on account of which the Plaintiff had been 
kept in gaol the whole night. 

The Defendant pleaded : 1. That the Declara- 
• tioQ did not disclose sufBcient cause of action. 2o. 
: Not guilty, 3o. Facts by which a justification of 
I most of the facte alleged, was set up. 
; It is however right to observe that the Plea 
; does not set up a justification as to the fact of ha- 
ving kept (he Plaintiff in prison in spite of the 
Order of the M^istrate directing that the Plain- 
tiff should be released. 

Witnesses were heard, and Cahp^UX, for tbp 
FlaiDti0, and Ja. Colin, for the Defendant 
respectively addressed the Court on th^ faeta. Ja. 
Colin further uiged, as to the point,' tfefit the 
Inspector of Police had, in spite of the Magistra- 
te's Order, kept Dcfundant in gaol, during the 
night; that the Magistrate had no jurisdiction, at 
least none to discharge without bail, and that 
the Inspector, having the custody of the PlaiutiS| 
was bound to keep him until duly liberated by law. 
JUDGMENT. 
It is very painful that a case of this description, 
arising evidently out of a now year's and festival, 
should have taken the proportions which have beea 
given to it.— We must however deal with the ac- 
tion as it has been laid, and evode through a great 
many facts, not altogether relevant, and by no 
means edifying. One fact is very clear: — Bolgerd 
was a good portion of the night of the 31st De- 
cember to 1st January, kept in his prison with 
drunkards and vagabonds, in spite of the Order, 
the written Ordei, given by the District Magistra- 
te of Port Louis, for his releiiHOi the Order appoin- 
ting, tMBides,adayon which Bolgerd was bound to 
appear before the Magistrate to answer the Charge 
Ûd affunat him. 


** . If thaf &et stood alone, if it appeared to us dear 
that an Inspector of Police, contrary to what has 
been, and what must be the practice of this office, 
bad presumed to set his own authority above 
that of Ihe District Magiltrate, and detained when 
the Magistrate ordered to release, we should have 
felt bound to visit such condact with heavy dama- 
ges. As it is, the feet is very much as we havB just 
supposed, but there are other facte which, whilst 
they do not touch the illegality of .the Inspector's 
refusal to obey the Magistrate's Order, shew that 
he was justly irritated and that, up to that time, 
he had been right, Bolgerd entirely wrong/ 

Before we deal with those facts, we must touch 
upon the nature of the defence set up. ' 

The Plea sets up no defence, as to that part of 
the Inspector's conduct ; it was urged in argu- 
ment that the Inspector had the right to detain 
in spite of the Magistrate's Order. The Inspector, 
we are quite clear, had no such right ; the Ma- 
gistrate was competent to deal with this case, as 


Police Courts met with cases of a similar nature 
personal security of the Plaintiff's two friends 
satisfied the Magistrate; it was a common case of 
disturbance ; ^d supposing,, which we are very 
&r from saying, that the Magistrate was bpund 
to take a bail bond signed, what right had) the 
Inspector to sit in judgment on the Magistrate's 
conduct to detenAine whether the security accep* 
ted by him did or did not suffice ? 

But the Inspector did worse; he was protected 
by the Magistrate's written Order, instead of 
obeying it, he sent it to another Magistrate, 
the PoHce Magistrate, who very properly returned 
the document with a written statement that he 
oould not interfere with the Order of the District 
Magistrate. 

The Order was kept by the Inspector of Police 
and disobeyed,— 'the result was that Bolgerd, who 
ought to have been released at once, and if guilty 
punishe'd subsequently on trial, was not released 
till next morning. He appeared before both Mr. 
EsNOUF and Mr. Maouire, on the day mentioned 
in tlie Order,which was in the hands of the Ini^c- 
tor, and neitiier before the one, nor before the 
other Magistrate did the Inspector appear to 
substantiate his charge. The Police Inspector 
\ cannot set up, in mitigation, the practice of his 
DQ(»artm|snt. 

Mk Prince, the Inspector of Police, has told 
us that the practice was to obey the Magistrate's 
Order, but that^ when he or his subordinates 
believed that the Magistrate had been misled and 
had given an order which he mi^ht not have 
given if informed of the real nature of the facts, 
he would go over to the Magistrate, and ask him, 
whether he would not reconsider the matter. 

And it has happened that the Magistrate, bet- 
ter informed, has recalled ex-parte Orders granted 
upon erroneous statements. 

All that is ae^ it should be ; but it is not right» 
it is neither consisteut with the powers and du- 
ties of the Inspector of Police nor the powers àt 
the District Magistrate, that the Inspector should 
ait, as it were, on appeal against the Decision of 
the Magistrate. 

The charge was one of disturbance, and consi- 
dering that the Inspector of Police had not deem 
it worth his while to appear before either M. £s- 
No\JF or M. Màoui&b to support his charge, when 
hè should, tfiis sets out^ in stronger. ralîÉ^r theab* 


surdity of challenging ihe Order he had received» 
keeping it, and then sending it to M. Maguibs* 

We have no * doubt that Bolgerd, on this one 
Count, is right, and that having been kept one 
night, or the greater part of one night in common 
Ceil, with drunkards and vagabonds, he, a well 
known house holder in town, protected by an Or- 
der of releai^ frçun the Magistrate, is entitled 
to recover daniages'^ from the Inspector, whose 
ignorance or presumption has caused the grie- 
vance complained of. But what damages ? 
And here the other counts, all of which we must 
decide against Bolgerd, throw a good deal of light 
upon the matter, And without recalling what we 
said touching the illegality of the Inspector's con- 
duct, greatly mitigate it, by showing that Bolgerd 
has a good deal to blame himself for. < 

There had been a good deal of noise^ and 
assault besides, near BoJ^erd's house ; it is stated 
that the Inspector found an entrance to arrest one 
Duperrier. l?hat is not the case of the origin of 


1 


a matter of fact, dealt as soon as the District and : <he ^ir; there is little evidence there, some myi- 


tery not quite cleared up; but one Bour was 
assaulted, he called for assistance, a oonstable ca- 
me up and sd6n after the Inspector, who rode a 
few steps, it is true, into the Court Tard, but 
merely asked for explanations, arrested no ona 
there,and does not seem to us to have overstepped 
the limit of his duty. 

At the Police Station, several parties, who had 
followed the Inspector, were giving^ in their res* 
pective statements, when Bolgerd, who w^as under 
the impression that one of his guests, Duperrier, 
had been arrested, came with an Order of release i 
he is told that the Order is not wanted because 
Duperrier is not a prisoner. He is told so by his 
friends, still he remains, and his conduct, at the 
Station, was certainly disagreeable and violent* 

Thereupon he is onleregd, by the Inspector, to 
go away ; he refuses; the Inspector orders him to 
be turned out, and he is turned out. We do not 
find, from the evidence, that more force was used 
than was neeessary ; if Bolgerd was poshed out 
of a Public Office where he had been violent and 
had used abusive language to a public functionary, 
who was then doing his duty very properly, Bol- 
gerd, we are sorry to say, brought upDn himself 
that which he complains of by his own fault, 
his temper, his own violence. 

When turned out, Bolgerd did not desist ; he 
still continued to abuse and threaten ; it is then 
that the Inspector o,rd^red him to be arrested and 
locked up. And here again we must a<Mmit the 
Inspector who was called upon to put down con- 
duct like that, by means, no doubt always repu- 
gnant, but which the Plaintiff's strong; ebullitioQ 
of temper rendered necessary. 

Then oome the &cts to which, we have akeady 
given our attention ; the fact that, soBiétime 
afifcerwords, a written Order, signed by the Ma- 
gistrate, came for Bolgerd's jcelease, mlhiob>wm8 
totally disobeyed by the Inspector* 

We have expressed our opinion of the Hlegality 
of the Inspector's conduct here, of the danger of 
tolerating that the orders given by the District 
Magistrate of Port Louis/should be so lightly tree* 
ted by an laspeetor of Police, contrary to attJasw 
and to practise ; at the same time, when we come 
to conàder the amount of damages that sboAld be 
awarded, in a case like this, wa mast take into oon | 
sideration the conduct of the Plaintiff and the De- 
fendant, and while wemaintain: the Law, take care 
that an illegal act, cdmmitted under oiroui 


• • 
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«f greftt InltillSos, <»iimd by the Phbifttâ^s own 
oncalled for TioleDce, should not tsarrj the 'êajne 
oonaeqaedoes tiiat it andoubtedlj would htve dqoe 
if the Plaintiff had» from the first, been an innocent 
soffarer. 

We think that £ 5 damages, and Bail Conrt 
foetSyOn the lowest scale, will be ample satisfaction 
under the particular circomstances of the cmte. 
Judgment aec<M*dit)gl7. 


The Dediiott of the Matter ii idtered teofif. 

dii^lj. 


Supreme Court. 

1*AXfc,^H0K0BAIRE8 DBS AVOCATS, 

Le client peut donner à son Avoeat Us hono» 
fûirei dont ils auront fisse le chiffre entre eux \ 
mais entre deux parties en cause la Cour n^aU 
louera e^konoraires, contre la partie qui succomtCf 
que Muiûant Vimportance de la cause. 

Taxation,— Cottnsel's fees 


A client may give his Coumel what fee he plea^ 
ses, but against a losing party^ the Court will 
only allow a fee suitable to the ease, 

MANCEL,— Appellant. 

Versus 

VlÈEtf — Bespondant. 


Before : 

His Honor the Chief Judge, and 
Theljonorable Mr Justice Bestel. 

V. Naz,— Of Counsel for Appellant. 
.A. PïSTOir,— Appellant's Attorney. 
J* L. CoLCf, — Of Counsel for Respondent. 
J, PiGNiouT, — Respondent's At&rnej. 

5th January 1865. 
(See Vol IV. Page 187.) ' 

< fn this eaa^the losing party, Mancel, now mov- 
ed the Court to review* the taxation, by the Mas<« 
ter, of tbeBills of Costs giveh in, under the Judg. 
ment of the Court of date 25th November 1864. 

The Master had allowed £75 as fees to the 
Counsel of Mée, the sncoessfiil party. 

The Cotn^T. The Fee paid by Mée to the emi- 
nent Coansel he chosed to employ was probably a 
«ery anitable one ; at all. events we. never inter- 

' iers'cwsth th» fees which any person diodes to pay 
iothe Coopiel of, his own seleeticn. That Isa 

' ittatter whieh the Court does not/ conoem itself 

,with« 

Bnt the ease is quite different, when a losing 
party has to pay the Costs of his opponent under j 
a judgment of the Court. There, no fee can be 
^<^ted against the losing party, beyond what, 
looking at all the circumstances of the case, must 
be deemed fair and reasonable. The matter id 
then one of taxation between party and party, and 
iidthouji^ the Court wi)l not readily interfere with 
the Decision of their own Officer, . the Master, in 
such matters, it must do so, when it is of opinion 
that he has not exercised a. proper discretion. 

# In the psesent çasey where the amount at stake 
was $ 1^000, the question afgued was of some ni- 
cety, ancl the trial occupied the best part of two 
days. We think that £20 a day, or £40 altogether, 
iwiil be^ s aidtable sum for the losing party to 
pay towards the fees ef ^e Advocate of his suc- 


Supreme Oourt. 

DivoncB, — Abandon du domicile conjugaIi* 
C. C. Arts 212, 213, 214 & 231. 


Vabandon du domicile coj^ugal,par Fun dei 
époux n*est pas, par lui-même^ une cause 'de di^ 
vorccy lorsqu'il vCest pas accompagné étauireê 
faits outrageants et injurieux, 

DnroECE, — ^Dbsebtion of the conjugal bbsi* 
DENCB,— C. C. Arts 212, 213, 214 & 231. 

Desertion by one of the spouses is not "per se** 
a sufficient ground of divorce; some other fact of 
outrage must be joined with it. 

Desertion must be established both ^ antmo ei 
facto:* 


ARLANDA THE HUSBAND,— Hamtiff. 

vet sus 

AELANDA THE WIFE,— Defendant. 

J. L. CoLm,— Of Counsel for Plamtiff. 
W. FiNNiss,— Plaintiflfs Attorney. 
P.L.CHASTSLLIEB,— 01 Counselfor Defendant 
A., Piston,— Defendant's Atbrney. 

5th January 1865. 
(See Vol. IV,— Page I & 93.) 

This was an action of Divorceatnncti/o, brought 
by the husband against the wife, for alleged de- 
sertion of the congujal domicile. 

In his Petition the husband set forth as follows: 
** That your Petitioner married Marie Léonide 
** Binet, the Defendant, on the ûith day of June ia 
'' the year one thousand eight hundred and fifty 
" eight, as appears from the Certificate of marria 
*< ge hereunto appended. . 

" That, shorthy after their marriage your Pe- 
'* titioner'a wife commenced to absent herself and 
" leave the conjugal domicile without eyen tdling 
^ her husband where she was going. 

^ That these absences from the conjugal domi« 
** cile happened on the first of April, tenth oT 
** December in the year one thousand eight hun« 
^' dred and fifty nine, and first and second of 
'^ March in the. year one thousand eight hundred 
'^ and sixty. 

''That, of late, these absences have been of 
** frequent occurrence and your Petitioner's wife^ 
" instead of attending to her household duties, 
" abandons them entirely, and remains for weeks 
** and months even, absent from the conjugal 
'' domicile. 

" That, on the fifteenth day of June in the 
'< year one thousand eight hundred and sixty 
" three, your Petitioner's wife has thought proper 
" to abandon the conjugal domicile and take refuge 
" with her two children, both of tender age, at 
" the residence of her mother, in the District of 
*' Pamplemousses, at the place called Tombeau, 

*^ That your Petitioner has employed all sorts 
'* of amicable means to beg and persuade 
*' his wife to return to the conjugal domicile but 
<* has not succeeded, and, on the day of Sep* 
<< tember in the year one thousand eight hundred 


* âiid sizi^ three, has catised a «tunmons to be 
served upon her, bj Usher L'Hortal, and 
the summons has remained disobeyed. 

" That Tour Petitioner, finding that the sura- 
" mens aforesaid had remained disobeyed, applied 
** to the. Supreme Court for a Judgment directing 
" his wife to return to the conjugal domicile and 
** obtained, on the fifth oi February in the year 
„ one thousand eight hundred and sixty four a 
„ Judgment to that efiect. 

'* That Tour Petitioner has caused the Judg- 
, " ment of the Court to be served upon his wife 
" by Usher Lecudene6, on the first day of April 
'^ in the year one thousand eight hundred and 
** sixty four, but Mme Arlanda, disobeying the 
*• Order of the Court, distinctly stated that she 
" would not return to the conjugal domicile. 

" That your Petitioner, being so abandoned by 
"his wife, who in order to screen herself from her 
" extraordinary conduct, spreads all sorts of scan- 
** dalous reports against your Petitioner, and re- 
" presents him as a tyrant, considers that his ho- 
" nor, character and reputation ai*^ attacked and 
** that he is the victim of the greatest outrage, ill- 
" treatment and injures craves on ^he part of his 
*' wife, and that common life is no longer bea- 
" reable between them. 

" That, for the above reasons, your Petitioner 
" finds himself under the painful necessity of ap- 
** plying for a Divorce a vinculo matrimonii from 
**hi8 said wife." 

Both parties led evidence. 

It appeared, from the statements of the difierent 
witnesses examined, that the Plaintiff and Defen- 
dant, who were married in 1858, did not always 
live happily together. It was said that the Plain- 
tiff^, on more than one occasion, indulged in the 
use of course expressions towards his wife without 
any apparent cause or provocation ; that he struck 
her repeatedly ; that she, on one occasion, took re- 
fuge, for the night, from his violence, with a 
neighbour ; that she had consulted an Attor- 
ney as to instituting a suit of Divorce against 
him on the ground of excès, sévices et injures 
graves ; but the parties, after all this, recon- 
ciled and continued to live together, and had 
a child. It was farther established^ that on 
occasion of a fresh quarrel, about the middle of 
last year, the Defendant left the conjugal residence 
and went to her mother's house, at Tombeau 
Bay, carrying the two children of the marriage 
with her. She was repeatedly invited, by her 
husband, to return. On one occasion, in August 
1863, she said to a friend of the Plaintiff, who 
went at his request to ask her to come back, that 
she would return in a fortnight. She did not do so. 

On the 5th February 1864 this Court authori- 
zed her husband to recover her person, and conduct] 
her back to the conjugal domicile, if necessary 
mnnu militari. No step was taken by the Plain- 
tiff^, under this Order, to oblige her to return. 

JUDGMENT. 

It has been decide^l, in France, on grounds 
in which we entirely concur, that desertion 
by one of the spouses is not, by itself, a 
ground of Divorce or separation de corps. In this 
respect, the Code Civil differs from the law of 
the European countries. But when we look 
at the ample discussion which took place, in the 
Legislative Council, on the subject, before the Ar- 
ticles, as they now stand in the Code, were ad- 
justed and fixed, and the jurisprudence of France 


fidhng on thoae Artidefl» we have no doabt at all 
on the question. 

On the other hand it is equally dear that 
desertion, joined with some facts of ewcts, se* 
vices, et injures graves will suffice to warrant 
a Séparation de corps or a Divorce in the Colony, 
where Divorce is still allowed. Of this^ the lata 
case of U Off ay vs. D'Offay is an example. (Pis- 
ton's Reports. Vol. IV. Page 3.) 

In the present case we agi^e with the 
conclusions of the Substitute Proccreub 
General. We are not satisfied that #vai 
desertion by the wife has been proved ; desertion 
or abandonment of one spouse by the other is a 
thing which must be proved, both ammo and 
facto. Now although, in point of fact, the Defen- 
dant has been absent from the conjugal residencei 
since about the month of June last, it is not clear 
that she has resolved not to return. On one occasion 
she stated to a friend of her husband, who went at 
his request to prevai],if possible, upon her to return, 
that she would go back ; it is true that she hna, 
. as yet not done so, but who knows whether she may 
not change her mind. 

But, in any view, the period of absence is too 
short to constitute desertion. Whatever may be the 
case hereafter, it appears to as that, as yet, the 
Defendant cannot be said to have deserted and 
abandoned the common residence with a fixed 
determination not to return. 

The basis of the' case being therefore^ in our 
opinion, wanting, it is not necessary to go into other 
considerations. But it cannot escape observa» 
tion that the conduct of the Plaintiff towards 
the Defendant has not been good, and if she 
has left his house, this has not been alto* 
gether without reason. It is also to be ro- 
marked that the Plaintiff made no attempt to 
carry out the Order of the Court authorizing him 
to take her back to his house. Whether he did 
right or wrong, in this, we are not called upon to 
say, but it is a fiict in the case. 

On the whole, we think Judgment must go for 
the Defendant, with Costs. 


Supreme Court 

Succession,— HERITIER pttr et simple,— Hi' 

KITIEBS sous B^NJÊFICE d'iNVENTAIRE. 


Cefui qui a accepté une succession sous bene'* 
fice dinventaire est toujours présumé agir en cet : 
te qualité. Il conserve son privilège et n*est ptnni 
tenu ultra viras tant quHl n'a point accompli ieê 
actes spécialement énumérés par le Code et qui 
seuls font perdre les avantages dune accepta^ 
(ion sous bénéfice d'inventaire. 

La Cour ne peut suppléer aux actes qui font 
perdre le titre d'héritier sous bénéfice dinvewtaire^ 
ces actes étant énumérés par le Code dune nuf 
nière limitative. 


Succession, — Heibs, — Heir undeb bensfit 

OF mVENTORT. 


An heir who has accepted a succession under 
benefit of inventory is always presumed to act m 
the capacity that he has legally asssumed. He Hum 
not forfeited his right of benefit of inventory ctnd 
is not bound ultiii viras unless he does that wkicJk^ 
by the enactment of the Code, carries as its eo»tse» 
quenee thejor/eiture of such right. 

The Code having enacted what are the odf 
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ike ûommiêiion ofioMek, 81/ (he heir under bene- 
fitf will cause him lo lose his benefit 0/ inventory ; 
the Court cannot add other grounds or causes of 
forfeiture, in this case any mors than in other 
eases of forfeiture oj a right. In such quasi penal 
enactments, the enactment is strictly limitative* 

MALLAC,— Plaintiff. 

Versus, 

DEJONQTJIÈRES AND OTHERS. 

DefendauU. 

Before : 
Bis Honor the Chief Judge and 
Tbe Honorable Mr Justice Colin. 


J. L. Colin,— of Counsel for Plaintiff. 

A, J. Colin, — ^Plidntiff's Attorney. 

Hon. L. Arnaud,— of Counsel for Défendants. 

i DuS^'^ 1 ^^f®»^*»' Attomies. 

6ih January 1865. 

This was an action, brought by Jacques EUoi 
Mai lac against the heirs and representatives of the 
late Emile Carcenac, to obtain judgment for the 
earn of0 4.000, the same being the amount of a le- 
ICaof bequeathed to the Plaintiff by the said late 
Emile Caroenac in his last Will and testament. 

The merits of the case, that is to say the Will 
and legacy under the wilf are disputed by no one. 

Some of th» heirs and representatives have, in 
in fact, suffered default |iltogether. 

But others, to wit : Adolphe Autard de Bragard, 
for his minor children, Lucien Autard de Bragard, 
Mrs Harel and Harelj* whilst saying nothing in 
bar of the claim itself, have pleaded £at, as they 
had accepted the succession of the late Emile Car- 
cenac under benefit of inventory, judgment should 
go against them in that capacity and not as heirs 
simply such. 

J. L. Colin, for Plain ti£^ maintained that, as 
in the proceedings carried on for the sale of the 
Estate Wallalahy they had been called heirs, and 
not heirs under benefit of inventory, they had final- 
ly, for they had not protested, fixed upon them the 
general capacity of heirs ; it is true they were ma- 
de parties to the proceedings by another heir, but 
they were called personally and had an opportuui- 
ty to complain that their real capacity was not gi- 
ven, and did not choose to do so. 

HoK. L. Abnaud argued that they were not 
bound to protest, and that they had done nothing 
whereby they could be held to have lost a positi- 
on legally acquired. 

JUDGMENT. 

It -was admitted that the Defendants, who have 
pleaded, had accepted the succession of the late 
Emile Carcenac under benefit of inventory. That 
is » right they had, and a right they used, and 
after having used such right their position was 
that of heirs under benefit of inventory, that 
is to say, bound to pay the debts of Emile Carce- 
-nac with the assets. left by Emile Carcenac,but not 
bound ultra vires. We think it is just and equitable 
that when a person has contracted in a capacity, 
or assumed a capacity, which he may legally con- 
tract in or assume, he is always, thencefibrth, pre- 
sumed to preserve that capacity, unless he had 
done something fi'om whidbi his clear intent to 
abandon it may be safely gathered, or which, by 
the force of the law, deprives him of the capacity 
he has once legally assumed. 


An heir under benefit of inventoiy is itilT a&~ 
heir, and unless a text of law distinctly enacted it; 
it would be hard to deprive him of a right becau8e,in 
the course of some legal proceedings, Uie words un« 
der benefit of inventory have not been added to 
the word heir. 

It is why the law has stated when, and by the 
commission of what act, an heir under benefit for- 
feited his benefit and became bound uUrà vires. 

The law having so enacted, and enactments of 
this nature being penal or, at least quasi penal, 
since they carry along with them the forfeiture of 
a right or of a position, it would be contrary to 
every principle of Justice, and subversive of that 
certainty of the law which is so valued and so 
valuable, if a Court were led to add to the enact- 
ment of the law. We find therefore, in consulting 
the authority, that every such attempt is always 
looked upon with great disfavour, whilst on the 

I' contrary whenever an act apparent, or within the 
penal enactment; can be fairly explained out of it, 
the Courts are always inclined to avoid rather 
than encourage forfeitures. 

At any rate, were we induced to add a new forfei- 
ture where should we stop,and in the immense va- 
riety of men*s acts and men's con tract8,where would 
the line of demarcation be safely drawn between 
an act carrying a forfeiture and an act which 
would not be visited with the same penalty ? 

When the law therefore says that a right or 
position is lost by such or such an act or aeries of 
acts the law is strictly limitative. 

Now the law has enacted When and how an 
heir under benefit loses his benefit One of the 
enactments (800 C. C.) is that even after the legal 
delays the heir may accept under benefit of inven- 
tory, if he has not acted as an heir simply such or 
if diere be no final Judgment by which he \a 
condemned in the capacity of an heir simply such. 
He also loses his benefit (801 C. C.) if, in the 
inventory drawn up, he has omitted, wilfully and 
in bad &ult, to insert some of the assets of the 
succession. 

A final Judgment condemning the heir as heir 
simply such, here means a Judgment previous to the 
legal assumption by the heir of the position of heir 
under; benefit of inventory; the penalty is that after 
such Judgment he may ^ot accept under benefit, if 
the legal delays have gone by,he may still afier the* 
legal delays, if there be no such judgment. Aflter 
such assumption the principle we have laid down 
alone operates, and the presumption is that onoe 
an heir under benefit of interventory, the heir is 
always such, unless he forfeits. 

The authorities are very clear on this point, if 
really authorities are wanted,to support a doctrine 
so just and equitable in itself. 

PoujOL I. Page 402. '< L'intention de censer- 
'^ ver le bénéfice d'inventaire est to^Jonrs présuma- 
<' ble jusqu'à preuve contraire ; on supposera donc 
" faits en qualité d'héritier bénéficiaire tous les ac- 
'^ tes que le successible aura fait en qualité d'héri- 
'' tier sans ajouter la qualité de bénéficiaire, ai 
y d'ailleurs il n'était pas besoin pour le faire d'être 
" héritier pur et simple. " , 

Here the act from which a forfeiture would 
fain be argued, is that in the proceedings for the 
sale of the Wallalah Estate,the Defendants were 
called in as heirs. They must have been called in, 
whether heirs simply such or heirs under benefit 
of inventory. Where was or could be the abso» 
lute neceasity of adding to the word heir, tbe 
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trords under benefit of inveatory, since that capa- 
city they had assumed and had done nothing to 
forfeit. 

Again it has been ruled in a case reported by 
DALL0z,Paris,8 Janvier 1808. Georgeon vs. Four- 
^eron^ that when a beneficiary heir is condemned 
as heir, without addition, that condemnation refers 
to him in his capacity of heir beneficiary, and does 
not warrant the seizure of his personal Estate. 
" Attendu, " says the Court of Paris, " que la de- 
moiselle Georgeon n'est à aucun titre la débitrice 
de Fougeron 5 qu'elle n'est point cessionnaire do 
son père,. qu'elle n'a jamais pris la qualité d'héri* 
tière pure et simplo, et que celle d'héritière sine 
additOy donnée à la demoiselle Georgeon dans di- 
vers actes ou Jugemens, . s'explique par lo Juge- 
ment antérieur du 17 mars 1794, qui Ta admise 
à se porter héritière sous bénéfice d'inventaire, 
infirme;" the same principle is laid down in 
another case. ' 

Gardanal vs. Her. Meat : 7th Octobre 1826, 
Dalloz, Succ^ No. 933 : " Attendu que les actes 
faits par l'héritier, sans addition de qualité, ou pur 
et simple ou bénéficiaire, ne peuvent obliger l'hé- 
ritier que selon la qualité déjà fixée sur sa tête, 
&a., &a." 

By Art. 988, 989 G. Cic. Proc. the heir 
under benefit forfeit his benefit if he sells by pri- 
vate contract the estate real or personal of the 
succession. That is another cause of forfeiture 
enacted by the law. But here the Estate Wal- 
lalah was not sold by private contracts, but sold 
at the bar of the Master^s Court, according to 
tbejprovislons of the law. 

The heirs under benefit have therefore not vio- 
lated a. disposition of the law, the violation of 
which is enacted to be a cause of forfeituio ; and 
it is so true in principle that the Court have not 
attempted to extend, beyond the cases enacted by 
the Code, the causey of forfeiture ; that they have, 
on the contrary, whenever they could distinctly 
laid down that these causes of forfeiture should 
be strictly confined to the cases distinctly enacted 
by the law to be so that we find a case of Lange- 
nardière vs. Her Dehray^ in which (26 July 1837) 
the Gour de Cassation, affirming a decision of the 
Royal Court of Rennes, held that as the law, 
whilst enacting that a voluntary sale, or sale 
by private contract of the Estate of the succession, 
caused a forfeiture of the benefit of inventory, did 
•hot add that the partition of real property held 
along with strangers by the heir beneficiary, would 
draw along with it the same consequences, refused 
to consider an heir to be bound ultra vires who 
bad, by private contract, proceeded to divide such 
undivided real Estate held in common with a stran- 
ger. The reasons given for the Judgment 
are very cogent and well worth perusal. 
The major premise of the reasoning of the Court 
evidently is the doctrine "we have laid down, 
that causes of forfeiture, or acts done which 
lead to forfeiture, having been enacted by the 
Legislature, these enactments are closely and 
strictly limitative and the Courts of law have 
no power, by assimilation or seeming analogy, to 
add other causes of forfeiture or to give to acts 
done and which do not distinctly come within the 
four corners of the enactment,an infiuehce, a penal 
foree which never were intended to apply to them ; 
as the Cour de Cassation well lays it down : if the 
law had intended a private partition of the Estate 
of the succession to operate as a forfeiture of the 
^ benefit of in ven tory,in the way that a sale by private 
contract of the Estate real or personal of the suc- 
cessiou doesy the law would have said so ; and so we 


think undoubtedly a right acquired by contract or 
legal assumption is not forfeited except when that 
is done which the law distinctly enacts shall cause 
a forfeiture ; for other illegal acts there may be 
other penal tie s,damages in some cases, but ceirtain- 
ly not the forfeiture of the position acquired or 
contracted for. 

We think therefore that Judgment should go 
for tbe Plaintiff with costs, but as against the 
Defendants who have pleaded, to wit : the minora 
Autard, L. A. de Brag^ard Mrs.— Harel Mr. — 
Harel, only in their capacity of heirs under, bene- 
fit of inventory. The oth^r Defendants have suf- 
fered default ; â priori^ we must presume that they 
are satisfied, but Judgment should go against 
them in the way it was prayed for. 

Judgment accordingly. 


Supreme Court. 

Ordre ek Conseil de 1851, Fab. 12, — ^Me- 
sures DISCIPLINAIRES CONTRE UN Avoui A LA 
REQUÊTE DE L'HoN. PROCUREUR ft AvOCAT GÉ- 
NÉRAL. 


Un Avoué qui agit comme Conseil légal de 
différentes parties intéressées dans la même cause 
peut se trouver placé dans une situation déHeate 
et difficile. 

Dans la cause actuelle VHon, Procureur stAvo* 
cat Général ayant pris des mesures disciplinaires 
contre un Avoué qui s^était mis dans cette situa^ 
tioH, la Cour a décidé qu^ aucun fait spécial 
dHnconduite professionnelle n* avait été prouvé et 
que le Défendeur devait être acquitté. 

Order IN Council of 1851, Sect. 12, — Dis- 
ciplinary PROCEEDINGS AGAINST AN AtTORNET, 
AT THE INSTANCE OP THE HON. THE PROCUREUR 

AND Advocate General. 

An Attorney who acts as legal adviser for va- 
rious persons interested in the same subjects 
pierces himself in a position of delicacy and dij- 
ficulty. 

In this casCy where disciplinary proceedings 
were raised by the Hon. Procureur and Advo- 
cate General against an Attorney in that situa- 
tion, the Court held that no specific fact of un» 
professional conduct was established in evidence, 
and the Defendant was acquitted of the com- 
plaint. 


THE HON. THE PROCÙREUB AND 
ADVOCATE GENERAL 

Versus ^ 

A. B, 

10th February ISSS. 

His Honor The Giuep Judge delivered the 
judgment of the Court as follows : 

This was a case of disciplinary proceeding 
against an Attorney of the Supreme Court, at the 
instance of thé Procureur and Advocate General. 

The Court, on the application of that Public 
Officer^ ordered a rule to issue calling upon tbe 
Defendant,. A. B., to shew cause why his name 
should not be struck off the roll of Attor- 
neys of this Court, or why he should not be 
otherwise dealt with, in a disciplinary manner, 
for gross misconduct in his capacity of Attorney of 
this Court, or when conducting business, which 
had been entrusted to him in consequence of his 
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afe>re8aid capacity. In the application the nature 
and particalars of the alleged misconduct were 
atated to be disclosed by the . personal interroga- 
tories of the parties in the case of Mancelv. 
Mée and ors., decided by the Court on 25th No<- 
vember last, (Stiprd, Vol. IV, Page 137) and the 
evidence of the witnesses to be adduced. The 
charges were more specifically announced under 
three heads as follows : 

" In that there being a sale by Forcible Eject- 
ment, at the instance of the " Oriental Bank Cor- 
poration," against Eugène Mée of Plaines Wil- 
hems, of a certain property called MofU-Roehe, in 
the district of Plaines Wilhems, the said A. 
B,, did act, at the same time, as the attorney 
for the seizing Creditor, the said expropriated 
debtor and for Elysée Mée, son of the said Eugène 
Mée^ whom he advised to be, and who became, on 
his advice, the purchaser of the said Estate, on its 
sale at the bar of this Court, on the twenty sixth 
day of November one thousand 'eight hundred 
and sixty three, and moreover did act for the 
Ceylon Company {Limiied), having a branch in 
this Colony managed by the honorable J. E. Ar- 
buthnot, which Company agreed to make ad- 
vances to the said Elysée Mée, for working the 
said Estate, the said Companies and persons, for 
whom the said Defendant so acted as Attorney, 
having at the time such conflicting interests, that 
the conduct of the said Defendant in acting as 
Attorney for them all, at the same time, was 
highly unbecoming and unprofessionnal. 

''In that during the month of January one 
thousand eight hundred and sixiy four, there hav- 
ing been a certain negotiation by which it was 
intended that the said Elysée Mée, on the one 
part» should sell the said Estate Mont Roche to 
one Jean Marie Foliard, on condition inter alia 
that the said Jean Marie Foliard should pay a 
certain sum, to wit: "Five thousand dollars" 
to the said Elysée Mée, and that certain cre- 
ditors of the said Eugène Mée should accept 
the said Jean Marie Foliard as their debtor, 
in lieu and place of the said Elysée Mée, who 
previous to that time had agreed to pay certain 
debts of his said father, the said Defendant 
did, at the same time, act as attorney at law 
ia the said negotiation, for the said Elysée Mée, 
Jean Marie Foliard and cer^in of the creditors 
aforesaid, and more particularly the Ceylon Com- 
pany Limited Represented in this colony by 
the honorable J. E. Arbuthnot, the interests of 
{he said Elysée Mée then having been so opposed 
to those of the said other parties, that the conduct 
0f the said Defendant in acting for them all, at 
the itame time, was highly unbecoming and un- 
professional, 

*^In that the said Defendant while acting 
OS attorney at law for the said Elysée Mée, and 
for the said Ceylon Company Limited, did, as 
such attorney, on or about the thirtieth day of Oc- 
tober one thousand eight hundred and sixty four, 
prepare and,as such attorney,did advise and procure 
the said Elysée Mée to sign a deed under private 
Signatures, purporting to be a deed of sale by the 
aaid Elysée Mée to the Honorable J. E. Arbuth- 
not, of a certain portion of land, covered with 
forest, and containing seven acres or thereabouts, 
forming part of the said Estate Mont Roche, for 
the price of one thousand two hundred dollars, 
which sum the said deed stated was then received 
by the said Elysée Mée, whereas in truth and in J 
fiict^ the said portion of land was not sold for the 1 


said price or for any other valuable consideration, 
as the said Defenduit, at the time well knew." 

To these charges, an aggravation was added in 
the following terms : " Further the conduct of 
the said Defendant hereinbefore detailed is ag- 
gravated by the fact that on the thirtieth day of 
December one thousand eight hundred and fifly 
seven, this Court found the said Defendant guil- 
ty of gross misconduct, in his capacity of an 
Attorney of this Court, in so far as that while 

I Attorney at Law and Legal Adviser of a certain 
family of the name of Marquet, and while conduct- 
ing the legal proceedings relating to a sale of the 
Estate Quatre Sœurs, he employed divers grossly 
improper arts and devices, calculated and intended 
for defeating the creditors in the recovery of 
their just debts against their debtors." {Suprà^ 
Vol. II. Page 2.) 

The present case was heard during the last 
vacation, the Defendant having pressed for an 
early trial. 

The investigation was protracted, having occu- 
pied the Court for six days. One of our number 
was prevented sitting by the state of his health, but 
the evidence has been laid before him, with 
full notes of the argument on both sides of 
the bar, and the present decision is that of the Full 
Bench. 

The case in which we have now to give Judg- 
ment has arisen out of certain statements nuule 
by Mr Eugène Mée, formerly proprietor ot the 
Estate Mont'Roche, in the District of Plaines 
Wilhems, and his son Mr Elysée Mée, a young 
man of 23 or 24 years of age, a Mercantile Glerl^ 
in Port Louis, when examined in the suit Mancel 
versus Mée, decided by this Court on the 25th 
November last. 

These statements being nuide by persons of cre- 
dit and respectability, in open Court, and appear- 
ing to affect the professional character of an At- 
torney, the Procureur Greneral, who is charged, 
by the law of the Colony, with the oversight of 
the professional conduct of the Practitioners, has, 
very properly, instituted the present proceedings 
and given the Defendant, A. B., a public opportu* 
nity of answering public charges, and of sub« 
mitting such explanations as he might think fit 
to offer. 

There was one remark made bv the Defeqdant^. 
in the course of his argument, wnich we may np^ 
tice at this stage. 

He attributed the origin of the present pro* 
ceedings against him to the embittered feelings of 
(he Messrs. Mée, turning, as disappointed clients 
frequently do, on their attornies, at the end of the 
day, and blaming them for the miscarriage of too 
sanguine anticipations. That such a feeling is 
not an uncommon one among clients may be rea- 
dily admitted, and a Court of Justice will always 
protect the members of the legal profession from 
its effects, as far as possible. But in the present 
cases, although the Mées in their evidence have 
made mistakes, neither few nor unimportant^ par- 
ticularly as to dates aid sums, which the written 
documents have generally enabled us to rectify, 
and although, undoubtedly, there have been dis- 
plays of temper, on both sides, of no ordinary kind, 
we see no reason to arrive at the sweeping^con* 
elusion that the present proceedings had their 
origin solely in the unreasoning spite of those 
parties. 

The evidence with which we have to deal, oon* 
sists partly of written documents and partly o'* 


8 — 


parole testimony. We purpose to examiûc the ma- 
terial portions of the wrttten proof, in the first 
place. Some of the pieces have necessarily more 
bearing on the real question at issue tlian others, 
but there is much more connexity among the tlocu' 
racnts than might, at first sight, be supposed. 
They have been fully commented upon at the bar, 
and it is necessaiy to look at their terma nar* 
rowly. 

Taking then the written evidence, as submitted 
lb us, in the order of time, we find that by a nota- 
rial deed dated 7th April 1863, a credit was 
opened with the Ceylon Company, of which the 
Hon. J» E. Arbuthnot is the Manager in this Co- 
lony, in fa^r of Eugène Mée the then proprietor 
of Mont Roche, The Ceylon Company undertook 
to advance to Mée the sum of 13,950 drs by ins- 
talments during the year 1863 for the working of 
the Estate MorU Roche. Mée bound himself to pay 
10 per cent on the instalments, and any balance 
in his favor was not to bear interest, but at the 
adjustment of the account was to be handed over to 
the Oriental and the Mercantile Banks towards the 
extinction of his debt to those companies. For 
each advance Mée was to grant bills to order, 
discount of 10 per cent, or according to the rate 
of discount for the time being of the Banks of 
Fort-Louis. An account current was to be opened 
between the parties to be closed on 1st March 1864. 

In payment of the above advance of 13,950 
drs* of capital, interest and accessories or of 
any balance arising in favor of the lenders, 
Mée bound himself to consign to Arbuthnot 
all the sugars of the crop of 1863-1864 which 
should be made in the sugar liouse of Mont 
Rothe^ whether from the canes of that estate, or . 
the canes of the neighbouring planters manipulated 
there. Those sugars were to be delivered, as they 
were made, to Arbuthnot in Port Louis. He was 
to store them in his own name where he pleased, 
bat at the cost, risk and peril of Mée. Arbuthnot 
was to have the sole disposal of the sugars, to sell 
them by a broker chosen by himself, and after 
deducting all costs and charges and a commission * 
of ê per Q\o on the gross produce, was to apply 
the net produce to the extinction of his debt in 
capital interest and expenses. Mée estimated the 
crop at not less than 400,000 lbs. of sugar, and if 
that quantity was not made and conveyed to Ar- 
buthnot, the commission of 5 o|o was to be taken 
'on that amount, without prejudice to the same 
c<tomission on any larger amount. The balance 
due to Arbuthnot at the closing of the account was 
to be established by. his accounts without discussion 
saving future rectffications ; any balance was to 
be paid ready money to the creditors above named, 
but without interest to the charge of Arbuthnot, 
as above stipulated. The bills to be granted by 
Mée were to be of such currency as Arbuthnot 
might determine, and he might have them renewed 
by other bills to be discounted at 10 op, and in 
such a way as to reach the period when they 
might be withdrawn by the produce of the sale of 
sugars. 

To guarantee the Ceylon Company ia payment 
of the above advance, or of any euper advance, 
Mée declared that he specially mortgaged, in their 
favor, Mont Roche, consisting of two properties 
united containing together ak>ut462 acres, and 
bounded as therein described, and a second 
property of 218 acres known by the name 
V Hermitage situated as therein described, along 
with the houses, buildings, mill, sugar houses, 
utensils and plantations on Mont-Roche^ the 


mules, oxen and waggons derviug for the workinff 
of all the others dependencies of those estates, 
and which are held as immoveables by destination; 
the necessary inscription of the mortgage was to be 
at Mée's expense. Madame Goupille and certain 
other inscribed creditors intervened to the said 
notarial act and granted certain consents for the 
working ot the above agreement. The deed was 
signed by the Manager of the Oriental Bank. 

On the 26th November of the same year, the 
Estate Mont'Roche and the other lands were 
sold at the bar, on the proaecution of the Oriental 
Bank, a mortgage creditor, and purchaaed by 
Elysée Mée, son of the proprietor. The 
price stipulated to be paid was drs. 40,000. The 
Defendant acted in the sale as Attorney for the 
Bank, and also for the purchaser. Mr Mée 
Senior, the proprietor, stated, when examined ai 
a witness in the case, that the Defendant also act- 
ed as his Attorney during tiiose proceedings, 
and it was admitted that, on the twenty seeond 
July 1863, he had, on the application of the 
Defendant, granted hia written consent that the 
legal delays for the sale of the Estate, by expro* 
priation forcée, should be dispensed with ; we 
shall consider, by and by, what the legal effect of 
this step was in constituting the Defendant his 
Attorney. 

Two days after the sale of the Estate, viz : 
on the 28th November 1863, the following agree* 
ment was prepared by the Defendant : 

Convention 

'* Entre M. James Edward Arbuthnot agie* 
sant en son nom personnel, 

'' D'ane part. 

'' Et M. Elysée Mée fils, propriétaire^ 

" D'autre part. 

'* M, Mée fils déclare, par le présent» vendre à 
à M. J. E. Arbuthnot, la propriété, possession et 
jouissance d'un terrain la contenance d'environ 
cinq arpens, situé au quartier des Plaines Wilhems, 
et borné d'un côté par les terrains Frichot et 
Sérendat, d'un autre côté par la propriété Mée 
et du troisième côté par la propriété St-Cloud, 
actuellement à M. Arbuthnot. " " Le dit terrain 
dépend du domaine de Mont-Roches, dont M. 
Mée fils s'est rendu acquéreur à la barre du 
Master de la Cour Supreme le vingt six Novem- 
bre présente année." " La dite vente est fiiite 
pour prix de cinq cents piastres qui ont été 
réglées entre parties, dont quittance." " Par suite 
de la présente vente, M. Mée déclare donner à 
M. J. E. Arbuthnot le droit» pour la propriété 
St-Cloufîy de faire prendre, sur les terres delà 
propriété MonURoches et de ses dépendanceSi 
l'herbe et la paille de cannes nécessaires à la 
nourriture de ses animaux ainsi que les roches 
et macadam pour le ferrage des routes conduisant à 
la propriété St Cloud, appartenant à M.Arbuthnot, 
lesquelles roches et macadam seront transportés à 
pied-d'œuvre par les charrettes de M. Mée. " 

^' Les parties déclarent connaître les peines de 
droit dans le cas oii les véritables prix et condi- 
tions de la piésente vente ne seraient pas déclarés 
au présent. 

" Fait double au Port Louis le vingt-huit No« 
vembre mil huit cent soixante tiois. " 

" Approuvé " 

(Signed) Eltsjes M^« 
" Approuvé " 

(Signed) J. E, Arbothnot, 
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*4xïYim and plaee of Hée» àncl as soûh m possession 
had been given of the sugar house and the plan- 
tation». 

This sum of 6000 drs. was possibly reckoned as 
a fair equiyalent for the restrictions of their 
clainis against the -Estate, both as to amount alid 
terms of payment; to which certain of the friends 
of the Hée family had formally consented in favor 
of the purchaser. The only other clauses which 
a|»pear of any importance in the present discus- 
ikm were tfie ftUowings 

** II est entendu que les parties exceptent de la 
présente vente une portion de terre d'environ 4 
arpenl^ vendue par M. Mée à H. J. E. Arbuthnot, 
i iivant acte en date du . , et que 

M. Follard aura paiement à exécuter les condi- 
tions du dit acte au lieu et place de M. Mée." — 
In a note appended to the Deed, certain cows and 
otiier animals were excepted from the sale, also 
** le grand bâtiment en bois couvert en paille, dans 
la cour de rusioeiest aussi réservé pour être démoli.'* 

From the oral evidence it appears that, soon 
after the completion of this sale, and when posses- 
•ion of a portion of the subjects had been given by 
Mée to Foliard, disputes of an angry nature arose 
between the parties. Foliard insisted that the 
Mees should quit the premises and give him pos- 
session of every thing. On the other hand they 
contended that the $ 5000, stipulated in the deed 
of sale, should be paid before they eeded possession. 
They obtained the consent of their creditors gene- 
rally to accept Foliard in the place of Mée. Mr 
Arbuthnot^ on the ground, as he stated when exa- 
mined as a witness in this case, that he was dissa- 
tisfied with the conduct of the Mées, in not giving 
complete possession to Foliard, declined to give 
his consent till he should consult with the Defen- 
dant as his legal adviser. It does not very clearly 
appear whether the latter recommended him to 
give his consent or not, but the Defendant told 
Mr Elysée Mée, as a solution of his difficulties, 
that he ought to resort to a Folle Enchère. 

This, naturally enoughi roused the suspicion 
both of the father and the son, as such a course 
of proceeding is necessarily attended with great 
risk and peril to a person in the position of Mée 
the son, i^ purchaser who had not paid the sale 
price» High words followed between parties 
when they met, and the Defendant announced 
to Mée the son that he must look out for another 
Attorney. 

In the meantime Mancel, a creditor of Mée 
the father, attached the 5,000 drs. in thé hands 
of the Defendant* The matter came before a 
Judge at Chambers, and it was arranged that the 
money should be deposited, by the Defendant, in 
the hands of the Begistrar of the Supreme Court, 
to.await a decision on the rights of parties. Man* 
eel followed up his attachment, by a suit in Court, 
elàiming the money, alleging it to be the proper- 
ty' of nis debtor, Mée senior. In that suit 
the Méès and Foliard were examined. On their 
stafements, as we have already seen, the pre- 
sent disciplinary proceedings have been brought 
a^nst the Defendant. 

On the same date, at least in the same month of 
November and afiter the 26th, the precise day of the 
month being blank,- another agreement between 
the' same parties was prepared by the Defendant. 
It runs thus : 

*' Conventions entre M. James Edward Arbuth* 
tiot^ agissant en son nom personnel, d'une part, ei 

M. Ê^sée Mée AliN d'autre part: . 


'^0. M. Mée fils filetant rendu aequéreurje la pro^» 
prîété Mont' Roches et de ses dépendances à la 
barre du Master de la Cour Supreme, le vingt six 
Novembre présente année, pour prix et somme de 
quarante mille piastres outre les chargée^ promet, 
par le présent, de vendre à M. Arbuthnot ou à 
J tonte autre personne qui serait indiquée par M. 
Arbnthnot> aussitôt que ce dernier en fera la de- 
manda, la moitié du dit bien Mont Roches et de 
ses dépendances, tel qu'il l'a acquis et sans réserve 
aucune 

** 2o. Cette vente, si elle se réalise, prendra effet 
à compter de ce jour et sera faite moyennant la 
moitié du prix d'adjudication, outre les charges 
et autres frais, qui sera dès lors à la charge de 
M. Arbuthnot du jour de l'adjudication. 

*^ 3o. Les livres et comptes de la propriété de- 
vront être régulièœmeiit tenus et poun'ont être 
examinés en tout tems par M. Arbuthnot qui aura 
ledroit de contrôle et de surveiller tous les dé- 
tails de l'administration. 

" 4o. Le dépôt du présent acte chez un notaire» 
par M. Arbuthnot, équivaudra à une demande en 
réalisation de la présente promesse de vente qui 
sera dès lors convertie, par ce seul fait, en une 
vente définitive, soit à M. Arbuthnot soit à la per- 
sonne qu'il désignera et qui figurera dans l'acte de 
dépôt 

*' Fait double au Port-Louis, le Novembre 
mil huit cent soixante trois. 
" Approuvé " 

(Signed) Elysée Mlb* 

On the 15th December 1 863, a Notarial act was 
passed between Mr. Arbuthnot, as representing 
the^ Ceylon Company,and Elysée Mée, whereby it 
was agreed that the Company should open a credit 
of 25,000 drs. for the wants of the Estate Mont- 
Roches^ for the Crop 1864-1865, of another sum of 
25,000 drs. for the Crop of 1865-1866 and ano- 
ther sum of 25,000 drs. for the Crop 1866-1867. 

The advances were to be made in acceptances, 
by the Company, of Drafts by Mée to the order 
of Thomas LaChambre and Company, for the 
purchase of Gruano ; in drafts on the furnishers of 
the Company for provisions and other necessaries 
for the Estate; and in money for the wages, inte- 
rests and other payments to be made in cash ; the - 
Company might make directly all payments and ' 
purchases for the property, and should Itave the 
right tp control and oversee the employment t>f all 
sums advanced, to have the property visited, when 
it thought proper, and to have the books and ac- 
counts which were to be regularly kept,examiaed. 
The Company had the righti if it thought proper, 
to change the management of the Estate. 

The money was to be advanced at certain pe- 
riods, as stipulated, and Elysée Mée took charge 
of the balance that might be already due on the 
Account Current with the Company. The latter 
retaining power to reduce the later advances, if 
the canes did not appear sufficient to produce the 
estimated crops. 

Bills were to be granted, by Mée, at such dates 
as the Company might fix, to be discounted at 
thé Bank rates and the net produce carried to his 
Credit ; the bills to be renewed if .necessary ; an 
Account Current was to be opened between the 
parties, with interest at 10 o^o to the debit, but 
no interest to the Credit side. All sugars already 
made and to be made during the three Crops were 
specially pledged for th6 advances. 
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Tho 1st Crop Wftô estimated at ^500,000 lbs of 
, sugar, "j^e 2nà at 800,000, and the 3rd at 800,000, 
and commission was to be paid' on these amounts, 
though not realized. 

The sugars were to be sent to the Cprnpany 
to sell them for the best interests of all coacer- 
ned ; the price, afler deduction of all eosts, and a 
commission of 5 o[0 on the gross produce, was to 
be applied to repay the Company's advances, Sny 
balance to be immediately paid at the adjustment 
of account to be made on the 30th January of 
each year. 

The Company reserved the right of stop- 
ping advances, at the end of each crop, and 
at any period, in case the creditors of Mée took 
proceedings against him or the Estate. Mée 
granted a mortgage in favor of the Cohipany, over 
the whole subjects, whether Mont Roche proper 
or the other lands, for the sum of 25,000 drs. The 
mortgage included the house, buildings, depen- 
dencies, mills, sugar houses, mules, oxen, waggons, 
plantations, &a. 

On the said loth December (1863) Elysée Mée 
and the two Bnnks above named entered into an 
arrangement, (deposited with a Notaiy on 21st 
January 1864) by which it was agreed : firstly 
that the produce of Mont Roches should be, in the 
first place, applied to reimburse the expenses of 
cultivation and working of the Estate, and to the 
payment of the capital and interest of the sale 
price and of the debt of the Ceylon Company, of 
which Mée had taken the burden. 

2ndly. After those payments Mée undertook, 
without incurring any personal obligation towards 
the Banks for the debt of his father, that the pro- 
duce and revenue of the Estate and its depen- 
dencies should be applied to the reimbursement 
of § ^f the capital * sums due to the Banks, as 
appeared from a notarial deed of 6 July 1863, viz : 
$ 6600 due to the Oriental Bank Corporation, and 
^ 2100 to the Chartered Mercantile Bank. 
3o. The Banks were to be entitled to examine the 
books and accounts of the Estate yearly, and it 
was stipulated that the agreement should be suf- 
ficient authority, to any agent or commissionner 
on the Estate, to pay the Banks all sums due to 
them under the present arrangement. 


- On the 19th January 1864, the Defendant pre- 
)>ared and wrote, with his own hand, a deed of sale 
whelreby Mée Junior sold to Jean Marie Foliard 
the Estate Mont Roches, a» bought by him at the 
bar <m 26th November last preceding, along with 
the houses, buildings, dependencies, mills, sugar 
houseSjmules, oxen, waggons, sugars in magazine, 
in fine all matters and things connected with the 
said Estate without any reserve. The conditions 
were : lo. that Foliard should take the place of 
Mée and execute all the conventions undertaken 
by him with certain relations and friends of Mée 
who had claims on the Estate, and who had con- 
sented on his becoming purchaser to restrict their 
claims, of which restrictions Foliard was to have 
the benefit. 2o. That Foliard was to take the pla- 
ce of Mée and execute the agreement of loth De- 
cember 1863,between Mée and the Ceylon Compa' 
nt/, and the agreement of the same date between 
Mée and the two Banks. 3o, Foliard was to per- 
form, in lieu and place of Mée, all the charges and 
conditions of the sale made to the latter, on 26th 
November 1863, of the subjects actually sold, and 
pay the price as Mée would have had to pay it. 


pay all theexpensesincurredbythelfij^ryaflpiiirçlit* 
ser of the properly, for the cultivation and keep- 
ing up of the Estate, and on the other hand, was 
to profit by the produce of the land, was to take 
the burden of any balance due by Mée to tho 
Qe^n C&mpany, which had made all the &- 
bnrsements up to that date. 

Foliard was to have a note furnished to him 
of any expenses which had- not been actually paid. 

The deed further bore that the sale was made 

^ for a sum of 5000 drs. wfaicfa Foliard hud^ of tke 

'f same date, deposited iu the hands of Defendant, 

who was to deUver the same over to Mée as soon 

as the arrangement had been completed by 

Foliard being accepted by the different ereditoni. 

We must here observe that no spécifie èharge 

was pr^S8ed,by the Procureur Qeneral, against ^ 

Defendant, on the ground of his refusing to advise 

Mr. Arbuthnot to consent to the substitotien of 

Mr. Foliard in placeef Mr. Mée the son, or of his 

recommending a 'ToUe Enchère" po the latter. 

Probably the observation about a ** Folie En- 
chère^ was made by the Defendant in a moment 
of impatience, we have no wish to aggravate the 
case against him. 

We shall therefore not allude to those points 
again; but no one can fail to see, at a glance, how 
awkward a position, to use a moderate expression, 
the defendant had cut out for himself,by acting, at 
the same time, as the legal adviser of various per- 
sons having different views and interests. 

For what persons then was the Defendant real- 
ly acting as attorney or legal adviser ? Let us 
pause for a moment to consider this material 
question. He himself made the following statement 
at the opening of the case, and it was taken down 
by the Registrar : 

''A. B. admits that he was legal adviser 
^^ of the Oriental Bank, the Mercantile Bank and 
" the Ceylon Company, and purchased Mont Ro* 
" ches Estate, under special power of Attorney 

from Elysée Mée, in 1863. He admits that he 

was legal adviser of all the parties mentioned in 
" the charge, except Mée the fiither." 

In the course of his argument the Defendant 
seemed, at one time, inclined to repudiate the 
position of Attorney for Mée the soUi except in 
the particular matter of the purchase of Moni 
Roches under a special mandate, and to restrict 
his professional relation towards him to that sin- 
gle transaction. We are however clearly of opi- 
nion that the Defendant must be held to have been 
the legal adviser of Mée the son, till the abrupt 
termination of their conneetion by the Defendant 
telling him that he must look out for another 
Attorney. 

The last circumstance alone might be deemed 
conclusive on the question that he had not ceased 
to be the Attorney for Mr Mée till that moment; 
but we have further the evidence of both the 
Méea, and repeated acts of agency by the De- 
fendant for young Mée in the course of those, 
afiiairs, and there can therefore be no room for 
doubt on the subject; consequently we hold it as 
quite established, without saying anything as to 
his position in relation to Foliard, that the Defen- 
dant was the Attorney of tlie five Companies and 
persons above mentioned, viz : The Oriental Bank, 
the Mercantile Bank, the Ceylon Company, repre- 
sented by Mr Arbuthnot, Mr Mée the son and 
Arbuthnot in his private caf>acity» 

The Counsel for the Crown did not contend 
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4o« Foliard also undertook; «s in place of Mée, to that in every case where there maybe fitUffi^resM 
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' àr e^ea eobfliet of intorMi imong ponôiis, it ne^ 

cessarily follows that it is unprofessional for an 
^ attorney to act for more than one. 

In this we think the Procureur General was 
quite rights for as was pointed out by several of 
* tiie professional witnesses, an attorney acting for 
example as the Defendant did here, on one occasion 
for a seising creditor in the sale of an immoveable 
subject, may sometimes have it in his power to 
assist all the parties interested in coming to an 
amngément which may be quite fair and benefi- 
^al to all concerned. But even, in such cases, 
with all the checks arising from the thorough pu- 
blicity and open competition among purchasers, at 
a judicial sale» the position of the attorney in 
furthering a good understanding and agreement 
among the parties, will be a delicate one requir- 
ing great caution and drcumspection on his part. 
The Coonsel for the Crown eonâned his argu- 
ment to the case actually before the Courts an;l 
undertook to shew that the Defendant had, in the 
several pmnts disclosed by the evidence, and 
specially insisted on by Counsel, violated his , 


^ there was no doabi on the matter; wô thînFtSére. 

fore that as it is not proved that the Defendant 
was Attorney for Mée the father, any portion of 
the charge against him in relation to M. Mée se- 
nior must be held to have failed. 

Indeed even, as relates M. Mde Jumw, for whom 
the Defendant was all along Attorney, we do not 
see how we could find the Defendant guilty of 
unprofessional conduct, in regard • to the opening 
of Credit to him, even were we to assume that 
the Defendant was aware of the loan, and its con- 
ditions, and had counselled its acceptance. Although 
no doubt the terras of the money lenders were 
very high, was not tliis just an illustration of the 
position of the 'man in difficulties in relation to 
the capitalist ? 

The former must usually submit to the terms 
of the latter, or go without the loan. We are not 
here trying the effect of such agreements. The 
only issue before us is rhas the Defendant, in this 
part of the case, misconducted himself, as an At- 
torney of this Court, by neglecting the interests of 
tliose he was bound to protect ? We do not find 
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Court. 

Let us now look at the points on which the 
Public Prosecutor insisted. It was not alleged 
that the Defendant had done any thing directly 
tor bis' own personal advantage.-— It was urged 
against him that, by his counsel and advice and 
by the deeds which he prepared, he sacrificed the 
interest of some of his clients to those of the 
others. It is thus necessary to examine the ad- 
vice which he gave and the different deeds which 
ho prepared. He strenuously defended all that he 
didand the conduct of his clients who mightappear 
to take benefit by those deeds. 

The Counsel for the Crown who by arrangement 
between parties spoke last, necessarily followed him 
through his observations, combatted his arguments, 
and maintained specifically certain points of charge 
a^^aiost him. Let us take them in their order. 

It was maintained that the Defendant,acting as le- 
gal adviser <^theMes8r8.Mée,oDghtnot to have con- 
se&tad to such terms as these embodied in the open- 
ing of credit above referred to. That the advan- 
ces which the Mées were to receive under those 
deeds would have cost them about 40 op, however 
the matter might be disguised, and that the De- 
fendant in agreeing to such) arrangements sacri- 
ficed the Mas to his other clients the Ceylon 
Company. 

Now, even were the Court to hold that the 
terms of the loan have been proved to be 
as onerous as is here alleged, it would not be 
easy to see how the Defendant could be held pro- 
fessionally responsible for placing the Mées in 
nich a position. In the ûrst place, as to the credit 
opened, in April 1863 to Mr. Mée senior, we do 
not find that the Defendant had anything to do 
with it It is not established that he was Attor- 
ney for Mée the father. No doubt the latter has 
deposed that he was his Attorney, at one time, 
apparently going on the fact that he had 
given the Defendant a written authority to 
shorten the delays to which, as proprietor, he 
was entitled, before his Estate could be sold 
by the seising Creditor, the Oriental. Bank. 

But this did not make the Defendant his Attor- | have been aware of or in any way accessory to that 
oev even after that date ; we think the opinion, on I ''emoval ; we must therefore hold that this part of 
- - ..-..- . /. .. /. . ^ t the case agamst him has not been established. 

As to the deed, pœpared and written by the 
Defendant, conveying the five acres, here again^ 


thing nas been established agftinst 

(At this stage of the judgment the Honorable 
Procureur and Advocate General rose and stated 
that he had not intended to charge the Defendant 
with unprofessional conduct in regard to the "Ou- 
verture de Crédit.") 

In the next place it was argued that the De- 
fendant had not only without remonstrance or 
giving notice to his other clients, allowed one of 
them, Mr Arbuthnot, to carry off the materials of 
two valuable buildings on "Mont-Roches," thereby 
dimmishing the value of the Estate, the ple4ge of 
his other clients, but had prepared the deeds 
whereby, further and without value, 5 acres of the 
Estate were so carried off and a provision of grass, 
straw, stones, &c., from the Estate, was stipulated 
in favor of the same individual, and also a pro- 
mise of sale given in his favor, by Mée Junior, of 
one half the Estate, in terms entit*ely favorable 
to Mr Arbuthnot and very disadvantageous to 
Mr. Mée. 

In dealing with this part of the case, it is 
necessary to 6epai*ate and distingosh the idlega« 
tions. That building materials of a valuable 
description were removed from Mont-Bochês to 
Saint-Cloud, the residence of Mr. Arbuthnot, and 
employed by him in the bulding of a mansion 
house there, is not disputed. 

That nothing was paid for them is equally 
clear ; on the one side it is alleged that they were 
gifts from the Mées although payment was offered 
for them and that the stones and timber in ques- 
tion were portions of a building on Mont'Rockeê 
in a state of ruin. 

On the other side, it was said that they were of 
gireat value, taken fi*om buildings only in bad 
repair and extorted from tlie Mées as a condition 
of getting advances from the Ceylon Company. 

There is thus a great confiiet of evidence as 
to the circumstances under which those mate- 
rials were removed. Happily the decision 
of that point of fact is not necessary here, as weai'e 
not satisfied that thé Defendant has been proved to 
have been aware of or in any way accessory to that 


this point, of the members of the profession who 
irera ezaikiined as witneses, is correct. 

TIm frocorour Greneral himself admitted that 
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there is great direrrity in tfié' àtatôments of the 
witnesses as to the real truth and nature of this 
transaction ; on the one side it is alleged that the 
conveyance was without value and extorted as an 
inducement to make the money advances for 
working tbe Estate ; on the other side, it was al- 
leged that it was a fair and bona fide purchase of 
the land for the sum of 500 drs. and the deed 
itself would rather tend to support this view. 

On all sides it was admitted that the act itself 
if it were to be held to imply that 600 drs. was 
actually paid over to Mée, at the time^ did not 
state what really took place, as no such payment 
was made. But looking at the words actually 
used in the deed the above construction would, 
we think, be too narrow and rigid. It is not said 
that the 500 drs. were paid comptant^ cash. — It is 
only stated that they had been, settled "réglés" be- 
tween the parties. Now tliat settlement might 
be in any way the parties pleased. They were 
both "sut juris ^^ and might adjust matters as 
they chose, and the Defendant as their Attorney 
merely executed their orders in so drawing up the 
deed. 

If the Defendant, while he knew that no money 
had actually passed between the parties, had 
drawn a deed stating that money had really been 
paid, he would have been plainly guilty of pro- 
fessional misconduct. No one should lend him- 
self to the preparation of deeds containing state- 
ments which he knows to be untrue. Such clauses, 
though sometimes inserted it may be without any 
bad intention, and merely in anticipation of what 
is expected and is indeed arranged to take place 
immediately or very soon afler the execution of 
the writing, often give rise to serious disputes and 
difficulties,all of which would be avoided by a sim- 
ple adherence to a statement of what has actually 
taken place. For the above reasons we think that 
this part of the charge has not been proved. 

Let ns next enquire if the Defendant was 
bonnd to give notice to his other clients who were 
interested in the Estate of Mont Roches before he 
prepared the above promise of sale by Mr. Mée 
the son to Mr. Arbutlmot. We think it would 
have been better if a transaction of this nature had 
been gone about with tîhe knowledge and consent 
of all the parties for whom the Defendant was 
leg^l adviser ; bat seeing that a Court of Justice 
«cannot presume any fraudulent intention but must 
have it clearly proved, and there is no such evi- 
dence here, seeing, that no loss has arisen to any 
bod^, — and owing to the publicity required by the 
law of the Colony loss could scarcely in any 
supposable case arise, ifnder the deed in questions, 
we must also acquit the Defendant of this por- 
tion of the charge. 

Lastly, as to the deed containing the promise of 
sale of one half of the Estate to Mr. Arbuthnot, or 
his nominee* on certain terms, if Arbuthnot should 
demand it. No doubt this deed was prepai*ed by the 
Defendant, but for reasons similar to those already 
stated above, when disposing of the previous 
charge in regard to the openings of credit, we do 
not see how the Defendant can be held to have 
acted unprofessionnally in preparing the deed. If 
the party advancing the funds chose to exact par- 
ticular terms and the borrower agreed to them, 
either through choice or necessity, his legal ad- 
viser was not to blame for the severity of the 
terms or for drawing a writing giving effect to 
them* 


In conclusion tre iuinst notice an iif^^éc\ of 
the Defendant which is not well founded. 

He maintained that, in any view and at tbn 
worst, he merely committed a civil wrong for 
which hé would be responsible in the usual way, 
should be be sued by any party interested. In 
any ordinary civil process; that no one haa 
complained and that therefore he is not liable 
to be punished. We cannot admit this rea* 
soning. Even if no one had] complained, which. 
is not the case here, the Procureur ' Grene- 
rai is vested by law with the right and dalgr 
of prosecuting members of the legal profession 
when they are guilty of professional miscondact. 
He cannot compel private parties to move in 
Courts of justice, and is not bound to wait till it 
suits their convenienee or inclination to do so. 

Upon the whole matter,* thereibre, while ire 
consider that the present proceedings were proper- 
ly brought, and lliat an Attorney should refrain 
ir^m attempting to act as legal adviser for so 
many persons interested in the same subjects, mre 
do not find that any of the specific charges of prro* 
fêssional mtsoondact pressed against the Deliift* 
dant have been established in evidenoe, and we 
therefore acquit him of this complaint. 


Bnpreme Court. 

Quasi d^lit, — Homicuds ooiaas pab nf« 
PBUDENGÉ, — ^Action en dommagea bt JSCSiMÈm^ 
—Arts. 1382 et 138d da G. C. 


Un particulier ayant, en rampant une digtée, 
et par son imprud^nee, cauté la destruction ttune 
maison et la mort de trois enfants, a ité, à la 
requête du père, condamné à mille piastres de 
dommages et intérêts. 

EePARATIOK, — laCPBUPENCE» — DAJU0iE8^**-C< 

C. Arts. 1382 and 1383. 

A /at?ter was found entitled to one thousand 
dollars damages, against a party, by whose tm« 
prudence an embanhment, restraining a large body 
of water, was opened, and the water, having bro* 
hen down the embanhment and swept away the 
Plaintiff's house, drowned his three children. 

CHASSEUR— PUintift 

Versus» 

VIGOUREUX.— Defendant. 


Before : 

His Honor the Chief Judge and 
The Honorable Mr Justice Bbstee,. 


S. J. Douglas,— of Counsel for Pkintift 
E. Laubent,— Plaintiffs attorney. 
Hble. L. ABKAUi>,^of Counsel for Deftbdaiii. 
J. PiGN^UT,— Defendant's attorney. 

6th January 1866» 

This was an action of damages founded on the 
following statements, made by the Plaintifi in his 
Declaration. 

He set forth that : '< Whereas the Plaintifi*, «t 
'' the beginning of this suit, was possessed of a pipt 
^* of ground of four acres or thereabouts, situate 
" in the District of Moka, upon which ground he 
" had erected several buildings, and where he waa. 
"living with his children, born from his marriaga' 
« with his late wife. ^ 
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^ That Ihe ground of Plaîtitîff is situate below 
" the Sugar Estate called ^fon Rêve, betore and 
" at the beginning of this suit the property of the 
*^ said Defendant. 

" That about 150 paces from the Sugar house 
" of the said Défendent, there exists .a .vast basin 
" of about eight acres, formed either by nature 
" or by manual work, or which was closed by a 
" dyke of earth, made about 60 years ago, the 
" eaid basin having been originally used as a fish 
** pond." 

" That the basin being afterwards deprived of 
water, that is to say, the canal which led water 
to it having been diverted from its former 
course, the ground was made use of for a plan- 
** tation of canes. 

" That close to this basin, at the northern side 
" of the place where the dyke was, the said De- 
" fendant had built about fifty huts, ^hich were 
<' used as lodgings for his laborers. 

" That, at about 200 paces f-om the camp of 
*• laborers, at the northern side of the said 
" camp the plot of ground belonging to PlaintiflF 
** is situated. 


« 
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* That, ou or about thiB fourteenth day of Februa- 
ry 1861, the said Defendant, in order to preser- 
ve the canes which had been plantel by him in 
*' the above mentioned basin, gave orders that 
" the dyke should be partially opened. 

" That the said dyke having,in the afternoon of 
•* 14lh December 1861, been partially opened, the 
•* waters finding an issue, fiowed on that side with 
"a great force. 

*' That about four o'clock in the morning, on 
the day following the partial opening of the said 
dyke, the same was destroyed, in consequence 
of such partial opening, through the force and 

" pressure of the waters flowing through the open- 

" ing. 

•* That the water, flowing with fury from the 
boain, covering an acrea of about eight acres, 
carried away first, the Defendant's camp, where 
8 great many human beings were lost, and 
afterwards came with unabated fury to the 
PlaiDtifTs property, where his buildings and 
their contents were carried away and destroyed, 
aud bis three children, aged respectively 18, 13 
and 11, perished by drowning- " 

The Plaintiff further alleged the total loss of 
bis house, dependencies, furniture, etc and con- 
cluded altogether for the sum of 4,900 drs., as 
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The Defendant pleaded the general issue ; both 
parties examined witnesses, and Counsel argued 
at length. 

Thk Court. — In considering the evidence in 
this case, we have thrown out of view entirely 
the statements of one of the witnesses, who, from 
tome circumstances that were disclosed in the 
^oxxTWB of the proof, might possibly be supposed to 
hare a bias or leaning against the Defendant. 

Alter a careful perusal of the remaining proof, 
^we are satisfied that the Plaintiff has established 
his ease generally. ^ 

He bAS proved the collection of an immense body 
of water above the dyke or dam in question, during 
tempeatoous leather in January 1861, which lasted 


more than a week,and was attended with an inces 
sant and heavy fiiU of rain. * 

After the water had risen very high, the Defen- 
dant, with great imprudence, ordered an opening 
to be made ia the dyke with the view, no doubt, 
of drawing ofi" the water gradually. 

The opening being in an oarthern mound oT 
embankment so enlarged itself, and in the^, middle 
of the following night a large part of the dyke 
itself gave way, and the flood of water swept 
down the valley carrying every thing before it. The 
Defendant's own camp, which stood nearest the 
dyke, was destroyed, and a number of his laborers 
were drowned. The house of the Plaintiff* was 
situated a little lower down, on a small islet in 
the valley. He was absent from home being en- 
gaged at his work, as a carpenter, at a distance ; 
but the whole inmates of his cottage, his three 
children, and his home were swept away and pe^ 
lished. His wife had died some years before* 

Such being the facts, what is the law applica- 
ble to such a case ? 

By Articles 1382 et 1383 of the Code Civil 
it is declared : 1382 — "Tout fait quelconque do 
" l'homme qui cause à autrui un dommage, oblige 
'* celui par la faute duquel il est arrivé à le répa- 
♦*rer." 1383. — " Chpcun est responsable du 
<* dommage qu'il a causé, non-seulement par son 
*' fait, mais encore par sa négligence ou par son 
" imprudence." 

These rules are at once broad, comprehensira 
and clear. A party is bound to make good all 
damages arising to another from his fiiult, from 
his negligence or from his imprudence. 

' We are satisfied that the damage now coni'* 
plained of was the result of the imprudence of the 
Defendant. 

We have only therefore to fix the pecuniary 
amount of reparation. The law allows a claim ^ 
not only for the material damage sustained by a 
person in such a position as the Plaintiff' here, but 
also for the loss of relations, parents and children, 
(See, among other authorities, S. D. Colmab, ZO 
March 1810.) We cannot pretend to measure the 
depth of the Plaintiff's feelings, or to award him 
an exact and precise amount in money, to compen*' 
sate his loss. But we must, according to the best 
of our judgment and discretion, fix a sum. Loo- 
king at all the circumstances of the case, we think 
an award of £200, for every kind of damage sus- 
tained by the Plaintif will met the truth and 
j ustice of the case. 

Costs to Plaintiff. 

Damages to be enforced by arrest in ezecutioDA 


•T 


Supreme Ooart. 

Action en nullité d'un bail pour cause de 
fbaude et de simulation. 


Contract of lease annulled for fraud. 


CA S AVEM,— Plaintiff. 
Veraua. 

MICHEL,— Defendant. 


* This stormy weather lasted nearly eight days, and 
all writs and rules which were returnable before the 
Si preme Court during that lime were lapsed ; and the 
Judges demced it adTisable.on the application of several 
attorneys, to read in «pen Court,a notice on the Tididity 
of such Writs and Rules. (See Vol. I of these Kopozts» 
2nd Ed. Page 14.) 
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, ' Before : 

The Honorable Mr. Justice Bestel and 
The Honorable Mr. Justice Colin. 


J. L. Colin,— -Of Counsel for Plaintiff. 
F. Victor, — Piaintid's Attorney. 
V. Naz, — Of Counsel for Defendant. 
L. C. RoDEssE, — Defendant's Attorney. 


5th January 1865. 

This was an action brought by the Plaintiff, a 
creditor of the lato François Chavrimootoo and who 
having applied for the Judicial salo of a real pro- 
perty situate at Grand Port and belongLn[j; to tlie 
community thatliad existed between the said late 
François Chavrimootoo and his late deceased wife, 
was stopped by an act of lease put in by the De- 
fendant, Florival Michel, and in virtue ofwhich he 
claimed^ to be the tenant of the real proper ty in 
question. 

The object of the action was to the effect that 
the said act of lease be set aside in as much as it 
was a fictitious and fraudulent one, agreed upon by 
the late F. Chavrimootoo and the Defendant, Flo- 
rival Michel, for the avowed purpose of defeating 
the creditors o^F. Chavrimootoo. 

Florival Michel joined issue. 

The other Defendant, guardian of the minors 
Chavrimootoo, admitted the fact set forth in the 
Declaration. 

After issue joined, one Mylapoor Moonisamy, a 
creditor, likewise applied to intervene, and no ob- 
jection was offered to his intervention, at least as 
to its form. 

Witnesses were heard, and their evidence being 
closed, J. Colin for the Plaintiff and Naz, for the 
Defendant, respectively addressed the Court on 
the merits of such évidence. As the question is one 
entirely of fact, and no question of law of any im- 
portance arose, the arguments of Counsel are 
not further reported. . 

JUDGMENT. 

On the 28th May 1 862 the late F. Chavrimootoo, 
acting both for himself and his minor children^ co- 
proprietor with him of a real property at Grand 
Port, leased the same for 4 years tp the Defendant 
Michel ; the rent was at the rate of ^ 300 a year 
and it was stated, in the lease, that $ 1 200 or the 
whole rent for 4 years had been paid. 

The Plaintiff alleges that this was a fictitious 
sale;we are fully aware of the difficulties after some 
lapse of time that a person may find to explain how 
and when he paid money and procured the money 
he paid, and there is no doubt that when an act 
bears that money has been paid and this is asserted 
to by the parties to the act, it requires the stron- 
gest evidence indeed to annul a contract of that 
description. But cases do arise where the ficti- 
tious nature of a transaction is beyond the limits 
of a reasonable doubt. 

It was proved that, at the time this lease was 
signed, the late Chavrimootoo leased to other par- 
ties other property and evidently those leases 
were not real contracts but pure fictions ; one of 
the lessees stated plainly the fact and said that he 
never considered himself a lessee but availed him- 
self of the lease, after he had become a bona fide 
creditor of Chavrimootoo, by paying accounts he 
had guaranteed for him. 

This of course may throw suspicion upon the 
lease before us but does not prove it to be ficti- 
tious likewise. 


It is however strange that, witli the follest al- 
lowance for the diflâcul ties we have above alluded to, 
the Defendant does not offer the slightest expla- 
nation of the cause of the lease ; the payment is a 
very unusual one, of 4 years rent in advance ; 
nothing is attemped to be set up to throw some cre- 
dit on the transaction ; far from this, if the Defen- 
dant had really paid he would have had the lease 
in his possession he had it not until long after it 
purports to have been made ; he had it only when 
it became necessary for Chavrimootoo to regularize 
all these proceedings. . , 

If he had paid in reality he would owe nothing 
but he was constantly asked for money by the 
guardian of the Children ; the answer would bo 
plain : I have ])aid ; it was not so : when I can 
I shall do something for the Children. 

The fact that the Defendant is in possession 
would have, uud. r different circumstances, been a 
strong fact, but here he was a tenant according to 
a verbal lease before this new contract was en- 
tered into and he kept possession. 

On the whole we have no doubt that this lease 
was a fictitious one, and that the Defendant ne- 
ver paid the $ 1,200 for 4 years rent. 

We must set aside his lease and order that (he 
Estate, the joint property of the late F, Chavri- 
mootoo and his minor children, be free and disin- 
cumbered from the lease. We do not see that the 
intervention of Moonissamy was called foi. The 
Plaintiff carried on the proceedings as he should, 
and if it is the right of one creditor or of fifty 
creditors to intervene in a cause to watch their in- 
terest, it is not the right of one «creditor or 
fifty to add to the expenses of a law suit when 
those new expenses are not shown to be needed by 
the collusion fraud or negligence of one of the 
principal parties or a special interest in the inter- 
vening parties, Wo therefore admit the interven- 
tion of Moonissamy, but costs of intervention are 
in this case to be borne by himself. 

On the principal action,Judgment for the Plain- 
tiff, with Costs against Florival Michel. 

The heirs of François Chavrimootoo will not 
pay or receive Costs. 


Supreme Court 

Divorce.— Adultère, — Sjê vices et Injure» 
GRAVES, — Abandon. 


Divorce, — Adult îry, — III treatments,--* 
Abandonment. 


BALLADIER THE WIFE. -Plaintiff. 

Versus 
BALLADIER THE HUSBAND,— Defendant. 


Before : 
His Honor the Chief Judge and 
The Honorable Mr Justice Bestel. 


V. Naz,— Of Counsel for Plaintiff. 
W. Hewetson, — Plaintiffs Attorney. 
E. BoucHET,-»Of Counsel for Defendant. 
A. CHAtJVET,— Defendant's Attorney. 


5^h January 1865, 

This was an action by the Plaintiff for an ab" 
solute divorce from her husband, the Defendant^ 
on the grounds : lo. of adultery committed by her 
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husband under the conjugal roof, 2o. of ill-treat- 
ments, 3o. of opprobrious and abusive language, 
4o. of abandonment^ on the part of her husband. 

The action was resisted by the Defendant, who 
adduced evidence for the purpose of proving the 
non-existence of the several charges preferred. 

Parties h^ard,aud the "Ministère Public" having 
given his conclusions in favor of the divorce, the 
Court took time to cJTisider, and now proceeds to 
deliver its Judgment : 

JUDGMENT. 

After weighing the evidence on both sides the 
Court cannot but admit that the evidence in sup- 
poit of the facts charged, (except as to the ill- 
treatments and bodily harm complained of) id not 
only fuller but by fur more deserving of credit 
than the evidence adduced by the Defence. 

Hence it follows that, however great the re- 
luctance the Court feels to dissolve so sacred a 
bond as a m?\rriage bond, yet it feels itself impe- 
ratively called upon to do so in the present instance. 

Therefore, in conformity with the conclusions 
of the "Ministère Public," the Judgment of the 
Court is that the divorce prayeJ for be, and it is 
accordingly allowed, and the Plaintiff is hereby 
authorized to present herself to- the Officer of the 
Civil Status to have her allowed divorce pro- 
nounced by the said Officer. 

Costs against the husband. 


Supreme Court. 

Cession de biens,— ÏNSOLVABiLiTi,— Affida- 
vits,— Créancier OPPOSANT. 

Diaprés VArt. 35 de V Ordonnance sur la Ces 
ion de bienshe créancier qui a négligé d'affirmé 
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et de notifier sa créance, n'a pas le droit de voter 
pour s'opposer à la C^'ssion de biens demandée. 

Les Affidavits affirmés sous serment devant 
le Chef Clerc du Master, au lieu de Cêtre devant 
le Master lui même, ne sont point admis devant 
la Cour des Faillites, 

CessioBonorum,— Insolvency,— Affidavits, 
— Opposing Creditor. 


A creditor who had failed to notiji/ and prove 
his debt, in terms of the order of the Court, was 
held to be debarred from voting as to the annul- 
ling of the '^Cessio;' under Section 35 of the Or- 
dinance, .r,,. /.>0, I 

Affidavits sworn before the ( ntej Clerk, in 
the Mastei's Office, instead of before the Master 
himself f are itiadmissible, 

Cbssio bonorum a. C. 

Before : 

His Honor The Cotef Judge. 


rable, viz : drs 27,849,72 c. of principal alone. If ~ 
taken into account, ths statutory amount of two 
thirds of creditors, approving and \oting, was uot 
obtained. 

It was objected by Douglas, for the Insolvent, 
that this particular Creditor had no locus standi 
iu tho matter now under consideiation, as he was 
too lato in coming forward with his claim. Coun- 
sel relied on tho following Section of the Ordi- 
nance : § XXIII. "The Court or a Judge shall 
have power to fix a certain delay, within which 
all Creditors of any person having filed his Peti* 
tion for a Cessio Bonorum, shall be bound to no- 
tify their claims against the Estate of the Petitioner 
to the Official Assignee, and also to fix a day 
upon which such Creditors shall be bound to 
attend before the Court, and prove their c aims, 
and further to order that all persons failing so to no* 
tify and prove their Claims shall be debarred from 
the right of voting in the choice of Assignees or 
in any other question wherein, under the provi- 
sions of this Ordinance, the decision of the majo- 
rity of the Creditors of an Insolvent shall be bind- 
ing upon all tho Creditors. " It appeared that the 
Court, on 28th December last, ordered " that all 
" creditors bo bound to notify their claims to the 
" Official Assignee, before the 6th January follow- 
" ing and prove their claims, and that all persons 
" failing to do so, shall be debarred from the right 
" of voting in the choice of Assignees, and in any 
" other questions wherein, under the provisions of 
" Ordinance No. 23 of 1856, the decision of a ma- 
" jority of the Creditors shall be binding upon all.** 
Marroussem notified his claim only on the 19th 
and proved it on the 23rd January. He gave no 
reason whatever for not observing the orders of 
the law. However much I regret shutting out a 
Creditor, having so large a claim, from taking a 
part at this important stage of the proceedings, I 
am of opinion that I must give eifect to the express 
words of the law which debar him from voting on 
the present occasion» If he does not vote there is 
the necessary statutory majority for accepting the 
Airaogement. No other creditor objects to it. I 
have read and considered it, and I think it- is a 
reasonable oue. 

, I therefore order that the proceedings be 
annulled and that Mr. Floris Boufle, one of the 
Creditors, shall be the person entrusted with the 
management and working out of the arrangement 
for the benefit of all the persona interested. , 

In this case, certain affidavits sworn before the 
Chief Clerk of the Master, instead of the Master 
himself, were ordered to be withdrawn as irregu- 
lar. 


Supreme Court. 

Société en participation, — Règlement dis 
COMPTES,— Renvoi devant ABBiTaES,— C. de C. 

ART. 47 & SUIV. 


Ith February 1865. 

In this case, a motion was made, under Art. 35 
of Ordinance No. 23 of 1866, for the discontiuu- 
ing or annulling of the proceedings, on the ground 
that three fourths iu number and value of the 
Creditors, had accoptcd an oifor of arrangemeut 
Dreseutcd by the Insolvent. Tho liabilities were 
Htated at drs 126,504.80. One creditor, Mr Ma- 
rou8seio,representing Messrs. Thomas Lachambre 
& Co. of Paï'is, had it recorded, at the sitting of 
23,. J January last, that he objected to the propo- 
sal of til© Arrangement. His debt was conside- I 


" Société en participation, "—Joint advin* 
TURE, — Settlement of accounts referred 
to arbitrators, — C. OF C. art. 47 & poll. 

ARNAUD,— Plaintiff. 
Versus, 
JAUFFRET,— Defendant. 


Before : 
His Honor the Chief Judge and 
The Honorable Mr. Justice Bxstbl 
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Bon. h. Kœnig>— otCounsel for Plaintiff, 
E. Casteli/AN, — ^PlaintiflTs Attorney, 
E. Lecl^io, — of Counsel & Attorney for De- 

[fendant. 

5th January 1 865. 

The Court. On the 6th July of last yeûr,(1863\ 
the Plaintiff and Defendant, entered into a ** société 
en pariicipatian^'* or joint adventure, to freight the 
ship Mathilda^ and dispatch her to Bourbon, with 
different articles of merchandize, to be sold for 
their joint account, by the Defendant, who was 
then in that Island. The Defendant was to send 
back the vessel to Mauritius, with articles purchased 
by him at Bourbon, to be sold by the Plaintiff here. 
Those operations, according to their success, were 
to be continued for two months, with a power to the 
parties to shorten or extend the period. From the 
corrrespondence, which followed between the par- 
ties, it appeared that bags for packing sugars soon 
attracted their attention as an article to be found 
in Bourbon, and likely, at that time, to fetch a 
good price in the Mauritius market. The Plain- 
tiff pointed out to the Defendant what sort of bags 
were reqnired,asto foim and size^so as to be suitable 
for the n^irket here, and one great ground of com- 
plaint, by the Plaintiff, in the present suit, is that 
these instructions were not complied with. 

On the 15th September 1863, the Plaintiff paid, 
into the hands of MM. Goudin and Coutanceau, 
Merchants, Port-Louis, to whom the bags were 
consigned, the sum of ^$1 2,000, receiving from them 
a receipt in the following terms. 

** Reçu, des mains et deniers de Monsieur Né- 
<< monrs Arnaud, la somme de deux mille piastres, 
<^ au crédit de l'opération sacs de vacoas et gonis, 
«< par Marie Elisoy pour compte de M. Jauffret. " 

(S.) W. G. Saliz. 

Pour Goudin & Coutanceau. 

It is on this document that the present suit is 
laid. The Plaintiff maintains that the matter of 
the sugar bags was not at all within the object 
aud scope of the joint adventure ; that 
it was a separate affair altogether ; and that, hav- 
ing paid the above sum of ^ 2,000 on account of 
the Defendant, he was entitled at once to recover 
it back. 

The Defendant, on the other hand, argued that, 
lill the issue of the joint adventure, it was pre- 
mature to make any such demand ; the specula- 
tion in*^ sugar bags fell within that adventure ; at 
all events it was a joint concern, and it was only 
afler the accounts of the operations of parties 
were adjusted that it could be determined how the 
balance between the Plaintiff and Defendant 
might really stand. 

From the evidence of M. Coutanceau, and his 
Clerk M. Saliz, it appeared that the fiim of Gou- 
din and Contanceaa had allowed the Defendant to 
draw on them to a certain amount, with a referen- 
ce to the Bourbon adventure, and had consented to 
accept drafts up to half the value of the consign- 
ments. The name of the Defendant alone appeared 
in their books^hut the P(aintiff came frequently to 
their office and took a lively interest in the matter 
and was understood, by the witnesses, to be an as- 
sociate in the business. 

In September last year the consignees refused 
to go on unless an advance of 2000 drs, in cash, 
was made to them. On this occasion, both the 
Plaintiff and Defendant went to the office of the 
consignées, and armnged thai the advance should 


be made the next day ; a receipt wasg^^ven/ov^iii^ 
advance in the form above stated. The Plaintiff 
wished MM. Goudin and Coutanceau to underta- 
ke that the amount should be reimbursed to him, 
as an advance made to account of the joint opera- 
tion, but this they declined to do. The bags sent 
by the Defendant, fi-ora Rourbon, were not of 
good quality. The Plaintiff endeavoured to dis» 
pose of them in Mauritius, but without success, and 
the result was a considelrable loss of money. 

In the circumstances occuring here, as establish- 
ed in evidence, we do not think that tlie Plaintiff 
is entitled to recover the amount sued for de pla^ 
no, from the Defendant. Primafacie at least, and 
looking particularly at the letters which passed 
between the parties, subsequent to 6th July 1863, 
the advance, by the Plaintiff, under the document 
of 15th September 1863, was an advance for joint 
operations. It may be that the Plaintiff, in ulti- 
mately adjnsting accounts with the Defendant, 
may be able to shew that, from neglect of his ins- 
tructions or otherwise, the Defendant is bound to 
submit personally to the whole loss on the sugar 
bags, and that that loss cannot be thrown on the 
joint adventure ; on that question we give no 
opinion. 

With the view of saving unnecessary litigation 
and expense, we shall dispose of the present case 
just now, beause the result of further inquiry may 
have an important bearing upon it. We shall alloW 
the Plaintiff a fortnight, from this date, to raisa 
the proper proceedings for adjusting accounts, and 
determining the questions above referred to. In 
the meantime, we shall sist the [iresent suit till fur- 
ther orders. 

All questions of Costs reserved. 


Supreme Coart. 

SoClixi EN PARTICIPATION, — RÈGLEMENT DE 

COMPTES,— Renvoi devant arbitres, — C. de C« 
Art. 47 & suit. 

SoaETY in participation,— Joint adventure^ 
Settlement of accounts referred to arbi- 
trators, — C & C* Art. 47 & suit. 


ARNAUD,— Plaintiff. 
versus. 

JAUFFRET,— Defendant. 


Before : 

His Honor The Chief Judge and 
The Honorable Mr Justice Bestel. 


Hon. H. Kœnig, — Of Counsel for Plaintiff. 
E. Castellan,— Plaintiff's Attorney. 
E. LECLizio Senior, — Of Counsel and Attor- 

[ney for Defendant. 

nth February 1865* 

(Sequel of last case,) 

The Court. Since this case was last before us 
the Plaintiff has raised proceedings to have the ac- 
counts stated and adjusted, between him and the 
Defendant, but he still contends that there was no 
joint adventure, or " société en participation^^ as 
to the vacoa sugar bags, and consequently that the 
operation in those bags should not figure in the ac- 
counts. 

We are not however of that opinion. We think 
that the original " sous seing privé*' and the subse. 
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qtimt eoiTMpoiidebce eletrly esttUiah a joint ad« 
Ventare between the Plaintiff and Defendant, not 
only as to the other articles of Merchandize in 
which they were to speculate, but also in the 
Tacoa Sugar bags purchased in the neighbouring 
Island of Reunion. The Pkintiff himself now 
adniitSy in his pleadings that he did, at one time, 
intend that' these sogar bags should be included in 
tibe joint operations. He says: '*ln the beginning he, 
^ the Plaintifi, had the intention of making an ope« 
^ ration c^bags, en porlietpiilioit,with you the said 
^' Defendant, but with special instructions and un* 
^ der the express condition that said bags should 
*' be suitable for the market of this Island ; that 
f they Boald be of a determined form and size^ in 
^ order to contain a determined quantity of sugar, 
(* that they should, be sewn in a particular manner, 
** which was pointed out to you, the said Defen- 
^ dant, and that, in a word, they should be quite 
«< similar to the sample brought for that purpose 
<* by you the said Defendant." 

But the Plalntiffgoeson to contend that the Defen- 
dant haying failed to obeyhis special and clear ins- 
tmetions, as to the form, size and make generally 
of the bags, the Plaintiff is liberated fh)m the afiair 
altogether and has nothing more to do with it. 

We cannot acquiesce in this reasoning. 

Possibly, the Plain tiff may be able to shew the 

S ^OBS negligence and carelesseness of the Dofen- 
ant in die matteiti alleged, and that he has so 
conducted himself, in the affair generally, that the 
whole loss must fall upon him, and no part of it on 
the Plaintiff; but this is matter a fact which has 
not yet been ascertained, and which inust be 
established In evidenoe, between the parties, 
befere any thing like the Plaintiff's sweeping 
conclusion can l)e arrived at. 

We must therefore, in terms of law, send the 
pirties as beiniç ** aisociés en participation^ before 
Arbitrators. The Arbitrators will hear them , will dis- 
posepf the questions which may arise, and will adj ust 
an account between them. The law of " Arbitra- 
çe^forcé, " though it has been abolished in France, 
ttlu exists in this Colony and must be given effect 
to. 

We therefore order that the Plaintiff and 'De- 
fendant do, within fourteen days from this date, 
choose arbitrators fi(>r,the detiermination of the mat- 
ters in dispute between them, in terms of law, and 
in default thereof either party may move the Court 
to appoint the Arbitrators. 

All questions of Costs reserved. 


Svprema Court. 

Dsorrs Civils, — Sucoessioic,— Doxicilis, — 

LSOS, — DbMAÎïPE en DéLIVRANCI, — ExibcUTION 
D*XTN JUQEVENT RENDU EN PATB fTRAKOBR,^— 

Art. 14 du C. C. et 59 du C. de P. C. 


Lortqu^une sueeession s^ouvre à Parti, ait le 
défunt avait, à Vêpoque de sa mort, son domicile 
légale le légataire doit dabord réclamer la déli" 
wanes du legs devant le tribunal du lieu où la 
sueeession iest ouverte, et ensuite actjhnner en 
paiement de son legs, à Paris ou à Maurice, 
sauf à là partie condamnée devant un autre tri" 
bunal que celui de son domicile à faire replaider 
la question devant ce dernier tribunal. 

Civil Bights, — Succession, — Domicile, — 
Legact, — Action IN deuvert of same,— Exe- 
cution OF A JUDGUSNT GIVEN IN lA FOREIGN 

«oraxaT9"-C. C« Arz*.14,— C. C. P. Art. 69. 


fFhen sueessiion opens in Paris^ where tXe 
deceased had, at the time oj his death, his legal 
domicile, the proper mode of proee<ding^ in te* m 
of Art. 14, of the C. C. and Art. 69 oJ the C. of 
the C. P. combined, is first to apply there Jor the 
formal '' délivrance de legs " and then to sue there 
or herct '' ad libitum, " in case of non paiement, 
saving the right of the D^^ fendant sued out of 
his domicile to try the question again when the 
foreign Judgment is attempted to be executtd 
against him. 

BEAXJVAIS,— Plaintiff. 

Versus. 
DANIEL,— Defendant 


Before : 
The Honorable Mr. Justice Bestel imd 
The Honorable Mr. Justice Colin. 

W. Newton,— Of Counsel for Plaintiff. 

H. Bertin,— Plaintiff's Attorney. 

E. Lecl^zio Sen.,— Of Counsel for Defendant. 

E. DucRAT,— Defendant'a Attorney. 

ôth January 186'S. 

This was an action brought l^ the Plaintiff to 
recover, from the Defendant, the sum of ;$tl.OOO| 
being the amount of a legacy bequeathed to Plain- 
tiff, by the late Marie Eupbemie Guidel, wife of 
the Defendant, and of whose succession the Defen- 
dant was sent into possession by a Judgment of 
the Civil " Tribunal de la Seine, " under date 
November 14th 1862. 

Marie Euphemie Guidel made her Will in Maa« 
ritius, just before leaving for France, on the 19th 
May 1869, the Will has since been deposited in 
the hands of the Master and proved, and it cer- 
tainly does not appear that she made another Will 
in France; her husband, there, was sent into pos* 
session, under the assumption that there was none^ 
nor does he now alleges that there was one. 

Marie Euphemie Guidel married in France the 
Defendant, a domiciled Frenchman, and it was 
agreed that, at her death, she had acquired à 
French domicile, having, with her husband, set* 
tied in that country sine animo revertendù 

The question of domicile, however, is of impor* 
tance here ; the Will was made in Mauritius, 
according to the law of Mauritius, before E. Gui- 
del married the Defendanti or changed her àomU 
cile. But there is no doubt that her succession 
opened in Paris, where she died on 22nd August 
1861. 

The Defendant, who is represented in Mauri- 
tius by Mr. Ducray, pleads ^at the Court has no 
jurisdiction to entertain this case« 

E. LECLizio Sen., for Defendant, argued that 
under Art. 69. C. C. ProCé the action ought to 
have been entered not here but at the place wheie 
the succession opened. 

W. Newton, for Plainti£^ answered that this 
might be true, between Mauritian and Mauritian, 
but that, under the general provisions of Art. 14 
Code Civil, a Mauritian could sue, in Mauritius, 
a foreigner, for obligations contracted in or out of 
Mauritius, and cited a Decision, S. Y. 17, in 
which it was so held. 

JUDGMENT* 

The two Articles upon which the parties re 
pectively rest that case, although apparents 
repugnant^ are not in realily so. By the geueri 


18' 


^ law of tte*Coî>È, & Frenchtnan (fcefô read tha text 
. a \fauritian) has the right to sue in France (read 
Mauritius) a foreigner, for all obligations con- 
tracted, either in France or abroad ; on the other 
hand Art. 59. C. C. Proc. enacts that, in matters 
of succession, the Defendant shall be summoned 
to appear, for all matters relative to the suooes- 
sion,' before the Tribunal of the place where the 
succession opened. 

The second mode of proceeding seems to be 
the more rational, in as much as it is at the place 
iivhere the succession opens that the last testamen- 
taiy dispositions, made by the deceased, are like- 
ly to have been effected and to, be found ; but 
both rights can be reconciled, and the Rule of the 
Code of Civil Procedure may well be strictly 
observed without encroaching upon the rights 
which a citizen of the Colony may hold under 
Article 14, and it seems to us in this way ; to -sue 
here, the Plaintiff* must have a right ; his right is 
that of a legatee under the Will ; but that right is 
inchoate until he has obtained the fomaal delivery 
of his legacy, a very different thing from actual 
payment of the amount of the legacy ; and it is 
invariably upon an application for the delivery of 
a legacy tliat the legacy and the Will are dispu- 
ted, and the right of the legatee, when held to be 
good, declared valid. 

Now it seems to us, looking at the two Arti- 
cles in question, that tlie proper mode of procee- 
ding would be to obtain the delivery of the legacy 
before the Court of the place where the succession 
opened, and when the right has ceased to bé 
doubtful, has been confirmed where best it coufi 
be disputed^ the legatee, then vested with such 
rights, may sue the foreigner, Defendant, either 
before the foreigner's /c>rtt»i, or in Mauritius, for 
the payment of the amount of the legacy* 

This right to sue, in France, a foreigner not 
residing in France, is well nigh, chimerical, un- 
less the foreigner has property in Franoe ; whten 
he has none, he will always have an opportunity, 
wl^en the Judgment of a French Court is attempt- 
ed to be executed against him, to be heard and to 
try the merits of his case before his Gwxxforunu 
But it is a right, and whether of greater or lesser 
practical value, it is a right given by the law, of 
which the Plaintiff here, —as the greater part at 
leastrof the properly of the Defendant's late wife is 
in Mauritius,— may findTin this particular case, a 

particular and practical application, 

• 

In this way wo can easily reconcile with the 
Decree cited by Mr. Newton a very important 
one which we find reported in S. V. 15.2.54. 
Laine v$, Maguerre^ in which one Lamé, legatee 
of Teschke, a Prussian, summoned the heirs of the 
latter, residing out of France^ to appear before 
the Court of Paris, in order that he should obtain 
against them the delivery of his legacy and the 
execution of the Will. Several interlocutory Judg- 
ments were given when the Ministère Public 
intervened and submitted that the deceased ha- 
ving had a foreign domicile, at the time of his 
death, that his succession having opened at that 
domicile, the execution of his Will must be regula- 
ted according to the law of that domicile, and that 
therefore the French Court was incon.petent 
The Tribunal so held and, on Appeal, the Eoyai 
Court of Paris affirmed the Decision. 

ThiP shows exactly the principle, we think the 
J ust and legal one ; the deceased here died at Pa- 
ris, and her domicile was there, and her Will, so 
frr as its execution goes, should be regulated by 


the law of that domicile.» diat is exaotl/lhç aeiiaa 
of Art. 59. C. C, Pro. ; but when once the delive- 
ry of the legacy has been obtoined there, tha! 
legatee, to obtain payment, will be in full poasea- 
siop of his rightéy whatever they be. 

But, althougii we have lb far conaidered thi« 
question, which was the issue before us, we find 
that it is unneoeaaary to go deeper into the mat* 
ter,-^nd consider'fhe weight of the fact that the* 
Will Was made in^Mauritiua, and left in Mauri, 
tiua, and that the Defendant, mxA into poaaeaAiea* 
of his wife'a property because there were no heira^* 
does not aet up ano^er and posterior Will | for 
we find a fiict which clears the whole difficulty. . 

The Defeudant, who has- pleaded that <tiiià' 
Court has no jurisdiction, hags a rqareaealative 
here to defend his rights, and in hia power of At- 
torney, he has expressly provided for the contin-^' 
gency tliat now arises ; rery far frwn inatriictîn^ 
his mandatory to dispute the PJaiatMfa right to 
sue him here, where the property is, before hb 
had obtained delivery of the legacy in a foreign 
Jorum, he distinctly, by a notarial deed, dated. 
lOih February 1864, empowers him tp execate«- 
intoto or in part, the Will of his late wife, which 
Will he mentions and state», to have been opened 
by the Maste^r of the Supreme Court of this Colo- 
ny, but further empowers him to consent to the 
delivery, iw^^o or in, part, of the legacy which 
may be claimed under it^ to discuss or ehallcuige 
some of them, but ixk no wise to object to the 
matter hcing tried jvhere the Will was ma^e, 
where the Will still ia, where . the property is to 
be found. «^ . 

The Defendant eau hardly now turn ropnd ao4 
call upon this. Court to refer <he parties to th0 
Court of the deceased last dornicile, after so (Ma* 
tinctly instructing his mandatory to appear there, 
and 1,0 appear not only on such merits as xhe case 
may evolve, but spi^cially on .the very formal 
points which have i.ed us to delay the case until 
the formality of obtaining the delivery of the le- 
gacy in Paris has been fulfilled. 

Under this cireunastance of the. cajie we thiidk 
the objection should be overruled, and we order 
that the parties be hea^d.ou the merits of the ease. 


» I ' » I f > 


Bail Court; 

SorssEiNG-Prnvi,— Preuve,— StONATCRiL'a 
Choix ou Masque. ^ ., 


Le soutseing-privé doit être signé des parties 
vour être obligatoire éntf^é elles. La croix ou 
marque des parties ne peut être considérée com- 
me une signature. En pareil cas nn semblable 
document ne peut même sermr de commencement 
de preuve par écrit. 

Deed under private signatures,-.Evidek 

CE,— SlGKATURE,--CU08S OB MarK. 

To make a writing obligatory upon partus U 
must be subscribed by them. A mark, except in 
certatn special eases, cannot take tke pluee of a 
signature. r j ^ 

GONAPEN ANDANOR.,-Piaintifi. 

Versus. 

RAMSAMY,-Defondant, 

Before : 
His Honor The Chief Judge. 
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L. BounxAKD,~Of OoHfwel for Plaintift. 
V. BouLL^— Plaintiffs' Attorney. 
H. Wilson,— Of Counsel for Defendant. 
J. H. AcKBOTP,— Defendant's Attorney. 

Sth January 1865. 

This was a suit to enforce performance of an 
alleged contract of lease of a piece of pcronnd 
situated at « Trou aux Biches, " in the District 
of Pamplemousses, with the buildinpcs upon it. 
Tfce lease purported to be iu the form of a mutual 
contract» for a pl»riod of two yeara, from the Ist 
October last, and tho rent was ;$!18 per month. 

The 'document was not drawn up by a Notary. 
It appeared to be signed by the Defendant, the 
alleged lessee, in Taraul, aad by one of the two 
lessees in the same language ; the other lessee, as 
was admitted, - having only made a cross in the 
presence of a private party who subscribed his 
name aa a witness. 

Counsel having argued, 

The Court said : Among other objections 
the Defendant has mwnUined that the lease, not 
ha%nng been formally executed by all parties, was 
never complete in law and consequently he is not 
bound. 

He referred to a Judgment pronounced by Mr. 
JiTsncTB Bestei. in the case of Ramchurn vs. 
Pearkhan, delivered in the Bail Court on 19th 
August 1859, confirming a previous Judgment of 
Mr» Justice Dupont. I concur in the views 
adopted by tliese learned Judges. To naake a 
writing» obligatory upon a party, he must sign it. 
Eveu under Article 1326, which makes an excep- 
tloo as to laboreiti and Ors. and does not require 
them to write the body of an unilateral underta- 
king, Uie signatures of the parties are neverthe- 
less necessary with an occasional excepUon in 
purely commercial cases. Under some of 
OUT Local Ordinances and the Rules of Court a 
mark made by a party is admitted as effectual. 
Bo« it must be adhibited in presence of a Magis- 
trate or a> Judge at Chambers. This exception to 
the general Bttle of Law has no application to 
the* prcseot case, where no official person was 
present. The only doubt that presented itself to 
my mind was whether such a mark, attested as it 
is here, might not under Article 1347 of the Code 
tbrow; • the door open to the admission of parol 
evidence as a ^' Commencement de preuve par 
" écrit. '* But in looking into the french authori- 
ties thifl doubt was removed. Thus in a case re- 
ported in SiRBYv 10-2-268 it was decided by the 
Court of CoLMAU : " Na peut servir de 
" commencement de preuve par écrit l'acte sous- 
^* seing-privé au bas duquel les parties n'ont 
** apposé qu'une marque au lieu de signature, 
" encore qu'il ait été rédigé en prései^ee de deux 
** témoins qui l'ont signé. " And see also another 

i6(oo 27th January J18Û7) Bruxellb S. 7-2-249. 

Judgmeat for Defendant with Costs. 


Appeal FBOHJtJDesfBNT of District ukei^^ 
TRATE, —Oral evidence,— Witnesses, — Ti^A- 
DERS, — Job Contractors. 


In a question of evidence a job contractor was 
held not to be a trader^ and parol evidmee oj 
Jumishings alleged to have been made to him^ was 
not admitttd. 


PILLAY,— Appellant . 
Versus* 
EBOOLAPEN,— Bespoadent. 

Before : 
His Honor the Chief Judge. 
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Bail Court. 

J^jppEI- D*UN JUGEMENT DE MAGISTRAT DE DlS- 

Y^içT, • Preuve par tjêmoins,— Commerçants, 

— EntrbpRbneurs, 

U Enirepreneur ne peut être considéré comme 
tut eamMUrçantt en conséquence les JournUures 
faite» à ce dernier par un commerçant^ ne peu- 
vetti e^^ prouvées par témoins. 


Lb BouiLLARD,-*of Counsel for Appellanti 
J. H. AcKROTD, — Appellant's Attorney, 
E. Dupont, — of Counsel for Respondent, 
L. C. RoDE3SE,*Hespondent's Attorney. 

Sth January 1865. 

The Court. This is an Appeal from a Judgment 
of the District Magistrate of Rivière da Rempart, 
sitting en the Civil Side. 

The Plaintiff elaimed payment of a snm of 
$ 22^,80, partly for money alleged to have heea 
lent by him to the Defendant, partly as the price 
of goods supplied to the Defendant, who is a Job 
planter, for the use of his band of laborers. 

Jhe Judge below rejected parol eridence, as 
to the money alleged to have been advanced in 
loan, but on the footing that the parties to this 
suit are both traders, he admitted ivitciesses to 
prove the alledged furnishings of goods. The Ma- 
gistrate also admitted a paper bearing to be trans- 
lation of the entries in the Plaintiffs books, regar- 
ding the goods supplied. This paper was not 
sworn to as correct by any person. 

Ihe Defendant appealed. 

When the Case came on for hearing, in the 
Bail Court, on a suggestion ft*om the Coert and 
to save delay and expense, it was agreed that a 
sworn translation of the entries in the books 
should be immediately procured and put into pro- 
cess. This has now been done, and parlies have 
been fully heard. 

It appears to me that the Appeal must be sus- 
tained and the judgment of the Court below reser- 
ved, as I am of opinion that oral evidence was not 
admissible to prove either part of this demand. 
The Magistrate held correctly that this species of 
proof could not be received as to the claim for mo- 
ney said to have been lent, but qHoad ultra 
he allowed parol evidence, on the assumption 
that the Plaintiff and Defendant were l)oth tra- 
ders. 

I am not awai*e of any authority for holding 
that a Jo}i Contractor is a trader ; on the contrary 
what authority there is, points the other way : 
Bankruptcy Ord. No. 33 of 1853, § 20, where 
every " sugar or other planter is expressly ex- 
cluded from the category of traders liable to be- 
come bankrupt." The jurisprudence of this Court 
has been in conformity with this enactment. 

Therefore Judgment for the Appellant; the 
Defendant with costs, both in this and the Court 
below. 
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Bail Cottit. 

ÂPPSL D^UN JUGEMEITT BB HAGISTBAT BE BIS- 

TEJCT, — Partib correctionnelle, — VOL, — RÉ- 

PVOTIQN BE LA PEINE. 


Appeal trou jitdgment of msniCT court, — 
Criminal sibe, — Larcent,^Senxencb rebu* 

CSB. 

SEEVRAMAH & ANOB,— Appellants. 

Versus. 

"THE QUEEN,— Respondent. 

Before : 
His Honor the Chief Jubge. 


P. L. Chastellier,— Of Counsel for Appellant. 
J. H. AcKROTB, — Appellant's Attorney. 
S.J.Douglas, — Of Counsel for Respondent. 
J. Bouchet, — Ro^ipondent's Attorney. 

nth February I860. 

These partie?, in this case, were charged, before 
the J^unior District Magistrate of Pamplemousses, 
"With stealing 25 lbs of sugar from the " Usine*' of 
'. the Estate on whioh they were laborers. 

In their Plea they said : *'The Defendants ad- 
** mit having taken the sngar, but they say they 
'< did not steal 4t. That when their work is done 
" theyare in the habit of taking a little sugar for 
" their own use." 
- The only witness examined was an Overseer, 
t. who stated that he found the door of the '* Usine" 
open, one night, and the night-watchman, one of 
the prisoners, out of the way, and that the sugar 
mentioned in the Charge was found in the houses 
of die {prisoners, about iôlbsinthe house of one of 
them and about 10 lbs in the house of the other. 

The Magistrate convicted. Sentence : 6 months 
Imprisonment, with three shillings of costs. 

. .They appealed. - 

The Court ; I must confiim the sentence of 
guilty here, as the prisoners, having confessed 
^-' âiat they took the sugar, should have proved the 
custom on the Estate, if it existed, of permitting 
the laborers to take a small quantity of sugar for 
their own use. 

But I regret that the only witness examined, 
* viz : the Overseer, was not asked as to this mat- 
ter. He necessarily must have been quite aware 
how the fact stood. 

The sentence^ in any view, is far too severe. 
It will be reduced lo 3 month:) imprisonment. The 
rest of ibo sentence to stand. 


Bail Court. 

Appel d'un Jugement de Cour de District, 

-pROPRli%TÉ et possession. 



Appeal from Judgment or District Court, 

•— PROPEBTT AKD POSSESSION. 


An Affidavit by an Appellant^ if disputed^ 
will not prove that the subject matter of the suit 
$ above £20 in value^ and the case appealable to 
the Supreme Court. 


CHnSnUSN,- Appellant 

Versus 
VENCATACHELLUM,--' Respondent. 

Before : 
His Honor the Chief Tm>6S. 


*<T 


£. Dupont,— Of Counsel <fpr AppelUiit. 
H. J0KA8,— Ai^llaat'a Attoraey* 
L, Rouij^Lioio,— Of.Gouasel&i: Bespoodent 
A. PieTON,—Bec^n<lent/a Attorney. 

nth.Ftbruarif. Ib65. 

This was one of those Tery conamoii eases* of 
Interpleader, in which a ihibd party stepped ibr- 
ward and claimed as his property aoflie armies 
seized by the usher as belonging to a Defendant, 
against whom Judgment had been taken in the 
District Court. The debt for which -Judgment 
issued in the District Court here was £ 7 odds, 
and a she-ass was the only property seized* 

The Magistrate, JMlr. Victor Esnouf, feeW, after 
hearing certain witnesses, that the olaimau^ tl>o 
third party, had not proved that he waa the ceal 
owner of the animal. The claimant appeared and 
put in an Affidavit that th^ beast was worth more 
than £ 20. The Bespoadent did not press the 
objection that the cause was i^ider the appealable 

value, viz : JE 20. 

•" ♦ ■ 

The Court : I shall have wished that, in; the 
Court below, fuller evidence bad been led, as to 
the identity or non*idcaAity of the animal ^ei^ed 
by the Usher with the one mentioned in a. note of 
sale produced by one of the .parties ; and also liJiat 
the Usher who made the seizure had been .exami- 
ned with reference to what took, place at ^the 
seizure, as the allegations of the parties on that 
subject were very di£brent. The only evidence 
for the original creditor and. Plaintiff was the 
seizure of the Usher. But, on the evidence^ 
although the case is very doubtful, I do not think 
that this Court is called o» te interfere with the 
Judgment of the District Magiatriite who saw and 
heard the witnesses* But I arrivent this conelu* 
sion not without hesitation.: 

If the matter had been pressed, the Court could 
not have held that the simple Affidavit of the 
Appellant would have established that th^ value 
of the matter in dispute was of .£ 20 in vahie. 

Judgment affirmed, with Co^. 


Court/ 

Al^PEL D*UN JUGSHENT DE MàGISTSAT DB Di 8* 

trict, — Partie Corrbôtiomkeixb, — Vot»— 
Abus ta cokfiâncb. 

Un serviteur fty ant reçu de l'argent de son mai^ 
trcy pour acheter certains obfHs^ et ayant disparu 
en emportant rargent^fut arrêté ei condamné par 
le Magistrat de District pourvoi. Ce jugement 
fut infirmé en appp.l^ le fait reproché n'étant point 
un vol mais un ci ime justiciable d'une plus haute 
jurisdiction. 

Appeal prom Convictiok of District Court, 
— Criminal Side,— Embezzlement. 

A Con victidh of larceny agaimt a servant who 
had received a sum of money from his master^ to 
buy goods^ and had absconded with the money ^ 
was quashedy as the facts did not amount io ur^ 
ceny or theft. 
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SEYDASSEVON,— Api>ellwit. 

Versus. 
THE QUEEN,— Rospondent. 

Before : 
Hi» Honor The Chief Judge. 


Tlie within Rule Nisi is made absolute, wl 
thout Costa. 


P, L. Chastellier,— Of Counselfor Appellant. 
J. H. AcKROYD,— Appellant's Attorney. 
S. J. Douglas,— Of Counsel for Respondent. 
J. BoucHKT,— Respondent's Attorney. 

17 February 1866. 

Tliis was an Appeal from the District Court 
of Savannc, criminal side. 

The prisoner had receive^ a large sum of money, 
187 drs^ from his master, to go to town to 
purchase goods. 

He absconded with the money. Being appre- 
hended, ho was tried under an Information for 
Larceny, convicted and sentenced to 12 month's 
imprisonment with lihrd labor. 

He appealed. 

S. J. Douglas, Sur: Proc : General : I 
cannot support this Conviction. The crime was 
not Larceny. It was wrongly charged. There was 
no felcnious intention in taking the money. 

The Court : After looking through those ^ pa- 
pers, I find I must quash this Conviction. The 
&cts do not support a charge of Larceny or Theft, 
bat I trust that the prisoner will be tried a new. 

Crimes of this nature are, I fear, but too com- 
mon in the Colony. 
Oonviction quashed. 


Supieme Court. 

ArPEL j/uN Jugement dv MasteR;— -Folle 
Enchère, — Conditions du Cauier des Char- 
ges, — Frais, — Subrogation,~Greffiek,— Huis- 
sier. 


Supreme Court. 


Paternité,— Rectification 
L'Etat Civil. 


DES ACTES de 


Paterxitt, — Rectification' of the acts of 
theCivil Status, 


DELPHINE VICTOIRE,— Plaintiff. 

versus 

VOLCY TOUSSAINT & OTHERS, -Defeu- 

[dauts. 


Before : 
Tlie Honorable Mr. Justice Bestel and 
The Honorable Mr. Justice Colin. 

In Jthe presence of : 
TttK MiNtSTèRB Public. 

V. Naz, — Of Connsol for Plaintiff. 
yl DBI-A.INK,— Kûi«tiffs Attorney. 


5ih January 1865. 

On motion of Naz, to make absolute the Rule 
Nisi obtained in this matter on a previous day, 
calling upon the Defendants to shew caase why 
B certain act of birth of the Civil Status of Port- 
Louis dated the ninth day of June in the year 
1864. shouUl not bo amended and rectified by stri- 
king oft from the said act of birth the name of the 
said Volcy Toussaint, in as much as the said Del- 
phine Victoire never had any intercourse or con- 
nexion with him. 

No cauee being shewn against tho motion, by 
the Defendants, and after hearing the " Ministère 
PuWic," wlxo did not object to tho above motion. 


Ai^péTal from a Judgment of thk Mastkk, — 
FoLLR Enchère, — Conditions of the Sale, — 
Costs,— Subrogation,— Registrak, — Usher. 

L AM ARRE,— AppeUaii t. 

versus 

DIOBÉ,— Respondent. 

Before : 

His Honor the Chief Judge and 
The Honottblo Mr Justice Bestel. 

E. Bazire, — of Counsel tor Appellant. 
J. Geo. Tessier, — Appellant's Attorney. 
S. J. Douglas, — Of Counsel for Respondeut. 
L. C. RoDESSE, — Respondent's Attorney. 

# 

^ih January 1^65. 

At iho henring of this Appeal, Bazire conten- 
ded : 

lo. That the Master had no right of changing 
the conditions of the original sale. 
This was admitted by Douglas. 

2o.That Lamar re,having paid the costs of the first 
sale, with subrogation on the part of the creditors 
of Iloarea'J, who subsequently acknowledged the 
fact hy a notarial instrument of the 15th July 
1861, the ^Master should have allowed the addi- 
tional conditions to bn inserted in tho ** Cahier des 
Charges" that the costs paid by Hoareau should 
be paid by the purchaser to Lamarre. 

Douglas answered that tho costs of the origi* 
nal sale, having been laid to the personal charge 
of tho purchaser, Hoareau, could not be paid by 
a third party with subrogation ; 

let. Because the condition implied an extinction 
of tho debt by the original purchaser ; 

2nd. Because payment, by a third party, with 
subrogation, leaves the debt unextinguished, as to 
the purchaser and creditors, the latter of whom, 
on the upholding of the subrogation, run the risU 
of being deprived of the possibility of recovering 
from the original purchaser any difference between 
his purchase price and the sale price on Folle Eri' 
chère ; 

3o. Because the subVogatiou rested upou 
was bad, parties who had granted it having no 
right to make any such subrogation, such as tho 
then Registrar of the late Court of First Instance. 

JUDGMENT. 

We have in vain tried to ascertain the correot'- 
ness of the law laid down by Douglas, {viz) tho 
illegality of the subrogation mnde to Lamarre by 
the Registrar, Attornies, and Ushei'S, for want of 
power on the part of these several Officers to 
make stich subrogation. The only reason assigned 
is their otHcial character, and yet, on the one hand, 
the law has creatwl no such incapacity ; on tho 
other hand we find a Decision of the French 
Court of CoLMAi:, 21 December 1832, repoi ted in 
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Sapreme Goart. 

Appkl d'un juoemfnt du Master, — Folle 
Enchère,— Conditions du Cahier des Char- 
ges, — Frais, — Subrogation, — Greffier,— 
Huissier. 

Appeal from a judgment of the Master, — 
Folle Enchère,— Conditions op sale .—Costs, 
—Subrogation, — Registrar,— Usher. 


4, SiREY Villeneuve, " 33-2-2ol, to the follo- 
wing effect : {viz) " L'huissier procédant à une 
" saisie peut, sans pouvoir spécial, subroger aux 
*' droits du saisissant le tiers qui paie la somme 
" pour le saisi. fArt 12oOC. C)'* Another Judg- 
ment of 2nd February 1827, Rouen ( S 27-2-113 
C. N. 8.) says : "L'huissier qui, détenteur du pro- 
** duit d'nne vente d'effets mobiliers à laquelle il a 
*' procédé, a payé des créanciers privilégiés, est 
«* subrogé ou privilège de ces créanciers." 

If Ushers have the power of subrogating and the 
benefit of being subrogated, why should not 
Attornies and Registrars of a Court enjoy the same 
advantages ? 

Parties are agreed that the sale of Folle En-' 
chère was to be made on the same conditions as 
the original sale, and the reason of this is to be 
found in Article 743. C. C. Proc. which says : 
" Si néanmoins Tàdjudicataire justifiait de l'acquît 
*' des conditions de Padjudication, et consignait 
'^ la somme réglée par le Tribunal pour le paie- 
•* ment des frais de Folle Enchère, il ne serait 
«' pas procédé à l'adjudication définitive et Padju- 
•* dicataire éventuel serait déchargé." 

There is no doubt that, by consent of the origi- 
nal purchaser and of ail other parties interested, a 
change ffl%ht be made in the conditions of the 
sale on the folle Enchère. The consent of the 
original purchaser, especially, must be obtained 
to such a change as he cannot, without his assent^ 
be debarred of the privilege granted him of stop- 
ping the sa!e by Folle Enchère on his complying 
with the requisite of tlie Article above quoted. 

The change, as in this case, in the 
amount of the deposit, might considerably increase 
the difference between the original sale price and 
the price fetched on the Folle Enchère, for which 
difference the Fol»Encherisseur would be liable 
(Art. 744 C. C. Proc.) even by personal arrest. 

In this case the Master has not only allowed 
the change, bu( gone so far as to increase the 
amount of the deposit from ^ to ^ without consent 
of Hoareau, the FoU Enchérisseur. 

He has also ordered that the costs made to arri* 
ve at the first sale be paid by the second purcha- 
ser to IloareaU) such sum to bo deducted out of 
the sale price. Why should the payment of that 
sum be taken out of a sale price, contrary to the 
general practice which lays the Costs ot sale on 
the purchaser ? 

For these reasons the Appeal is allowed. The 
Dicision of the Master is accordingly reverted 
with costs. 

The Master will have, therefore, to put the 
Estate up for sale, by way of Folle Enchère, on 
the original conditions of sale, with these additions 
to meet the portion of the case {vizi) that La- 
marre, as assignee, shall hold and exercise the 
rights of his different assignors, and that the costs 
of the sale by Folk Enchère shall be paid by the 
purchaser on Folle Enchère. 


DIORÉ & WIFE,— Appellants. 

versus 
HOAREAU & ORS,— Respondents. 


' Before 

His Honor the Chief Judge and 
The Honorable Mr. Justice Bestel. 


S. J. Douglas,— of Counsel for Appellants. 
L. C. RoDESSE, — Appellants' Attorney. 
E. Bazire, — of Counsel for Respondents. 
J. Q. Tessier,— Respondents' Attorney. 

^th January 186o. 

At the hearing of this Appeal, 

Douglas used, in this case, the same argam^its 
he had urged in the case jof Lamarre vs. Dioré. 

For the reasons fully set forth in the Judgment 
just deh'vered in the case of Lamarre vs. Dioré 
the Court has come to the conclusion that the 
Decision of the Master, in this case, must be, and 
it is accordingly reversed, with costs. 


Supreme Court, 

Apfkld'un Jugement du Maîsteb,— Ordhk, 
— Renvoi devant arbitre, — Procès verbju* 

o' ARBITRAGE HOMOLOGUE, — RENVOI DE LA CAUftS 
DEVANT LE M ASTER. 


Appeal from Judgment of tme Master,*— 
" Ordre, "—Remit to arbitrators, —Memo- 
randum of award AFF1R3IED, — ReMIT Of THE 
CASE TO THE MASTER. 


EMILIEN PASTOR»— Appellant, 

Versus 

CMARLES BOLGERD & WIFE & ANOR.,— 

[Respondents. 


Before : 

Uis Honor the Chief Judge and 
The Honorable Mr. Justice Bestel. 


Hon. H. Kosnig, — Of Counsel for Appellant. 
E. Pastor, — ^Appellant's Attorney. 
v. Naz, — Of Counsel for Respondents. 
V. Delain^ — Respondents' Attorney. 

oth January 186o« 

(Vide Supra,— Vol IV. Page 119.) • 

This Appeal from the Master's Decision of tlia 
9th August la8t,might and would have been disposed 
of on the very day it was heard, 1 o — had not the Mus- 
ter omitted to state his reasons for substituting 
one set of figures to another in the original collo* 
cation of Pastor and Perrot, and 2o — had not the 
partie*» who were aware of the reasons of the 
Master for such substitution, omitted to bring 
them to the notice of the Court. 

Ou the remit by the Court to the Master 
for his reasons, the latter has informed the 
Court that the substitution complained of had 
been made upon the authority of the Rule of Court 
affirming the Award made between parties by Mr 
Attorney EouUé. 

In his Award of the Gtli Febrnaryjl864, BouIM 
tlius expresses himself : " After careful examina- 
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" tion^ I report that at the date of the 20th',0cto- 
I* ber 1861, Mrs. Bolgcrd the wife is indebted to 
" Penot in the sum of one thousand nine handred 
•* and fortj five dollars and forty cents, and that 
" Mr. Bolgerd is indebted to Pastor in the sum of 
*' dra. 697,26," 


« 


« 


After hearing parties the motion for making 
the provisional and final reports of Boulle Rules of 
Court was granted and the rights of Perrot and 
Pastor where thus fixed as determined by Boulle. 
Mrs. Bolgerd's debt to Perrot and Pastor thus 
found inferior in amount to the figure for which 
they had been originally col located, it was the duty 
of the Master to substitute the reduced to the 
larger amount. 

BouLwa also reported that " as to the claim of 
Mrs. Moon of drs. 338 53 c. I do not feel liiyself 
" authorised to include it in my report,no mention 
" of any such claim having been made in the two 
(Judge's) Orders pursuant to which I have pro- 
** ceedtd in the above matter," 

This part, like the other parts of Boullé*a report, 
having been aflîrmed,it necessarily follows that the 
application of Pastor, based on Mrs. Moon's 
claim, not having been disposed of by Boulle, 
was to be dealt with by the Master before clo- 
sing the "Oidre" as he has done. Therefore 
the Judgment of the Court is that the Appeal from 
the Master's Decision is allowed to the extent of 
reversing his refusal to entertain Pastor's applica- 
tion based on Mrs Moon's claim and also reversing 
his closing of the " Ordre," 

Parties are referred to the Master for decision 
on the merits of Pastor's application. 

The Decision of the Master on the substitution 
of one set of figures for another is afiinued. 

Each party to pay his own Costs. 


J After reading the opinions of Counsel on thd 
most natural and efficious mode of carrying out 
the intention of the testator as to the legatees, it 
appears to the Court that the view taken of this 
matter by the Honorable H. Kœnig is the moro 
natural one. The testator has but one plot of land 
in Arsenal street partially built upon. He dis- 
poses of the house and cS < ^urse of the ground on 
which the house is biiilt in favor of his God- 
daughter. This legacy of the house necessarily 
includes the legacy of such additional portion of 
land necessary for the convenient enjoyment of 
the house. 

Ilaving thus disposed of the house and of that 
additional portion of land required ^r the conve- 
nient eajoyment of the house, the testator had, at 
his disposal, but theremaiuiug half of this plot of 
ground in question. Of this remaining half he be- 
queathes toNagamathehalf of his plotof ground in 
Arsenal street. This legacy reduces itself thereforo 
to I [4 ofthe v.holeplot jfVronnd. Say that the depth 
of the prcmis^o.-: is 90 feet, that the land occupied 
by that portion required for the house and the 
couvenicnt enjoyment thereof be 45 ft-ct, Na- 
^ma's legacy being li2 ot tho ground at the 
disposal of testator, she caïi only claim tho half 
of that ground undisposed of, or l'\4t of tho 90 feet 
or in other words the God-daugliter will take 3{4ths 
aiid Nagama li4th only of the land bequea- 
thed. 


Supreme Court. 

Testament,— Legs, — Intekpketatiox, — Spe- 
ciAL Case. 


Bail Court. 

Appel d'un jugement de Cocu de District 

PaiITIK CORttKCTlONNEI.LE,— EMPLOI dY\\ 

FAUX Certificat de Vaccine,— Comp/:- 
TENcE,— C. p. Art. 120. 

Appeal fkoh judgment of District Cîoi rt • 
Criminal Side,— Using a false Certifica- 
te of Vaccination, — Jurisdiction, 

r. C. Art. 1 20. 


WiLi>, — Legacy, — IxterpretatiOxX, — Spe- 
cial Case. 


VANKEIRSBILCK & WIFE,— riaiutifl'.*, 

Versus» 
NAGAMA,— Defendant* 


LOUISON, Appcllaut. 

Versttii. 
THE QUEEN, Respondent. 

Before ; 
His Honor Ihe Chief Judge. 


Before : 

tlis Honor tbe Chief Judge and 
The Honorable Mr. Justice Colin. 


Hon. H. Kœxig, — of Counsel for Plaintiff, 
.W. FiNNi 88,— Plaintiffs' Attorney, 
£uG. Lecl/.zio,— of Connsel for Defendant, 
A. Chauvet, — Defendant's Attorney, 

Sth January 1865. 

This is a special c&se, duly signed by the parties 
ioterested, with the view of obtaining the opinion 
of the CouH on the construction of 2 clauses of 
the Will of the late Henry Legoy^ under date of 
9th December 1861. The testator expressed him- 
self in these words: *' Jedonne à ma iilleulle, Fclicie 
** Lerault habitant à Moka, une petite maison rue 
" L'Arsenal. 

'* Je donne à Nagama, femme indienne, hi moitié 
c< da terrain de la rue L'Arsenu). " 


K. BoLCHET, —Of Counsel for Appellant. 
A. CiiAU VET, —Appellant's Attorney. 
S. J. Douglas, — Of Counsel for llespondont. 
J. BoucHET, —Respondent's Attorney. 

nth February 1865. 

The Appellant was convicted beforejthe Junior 
District Magistrate of Pamplemousses under tho 
charge of making use of a false Medical Certiti- 
cate under the charge of vaccnation of a cbiUlJto 
escape tho penalty of not having tbe child vacci- 
nated within tho statutoi-y time. The charge was 
that the date, in tbe Certificate, had been fraudu- 
lently changed, from the 22nd October last to the 
2nd of that month. The accused was convicted 
and sentenced, under Art. 120 ofthe Penal Code, 
to two months imprisonment and Costs. 

He appealed. : 

BoucHET, for Appellant. : This was really a 
charge ot Forgery which was only competent 
before the Court of Assizes ; Art: 120 of ths 
Penal Code docs not ai)ply. The puuisbmento 
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cillowed 81*6 beyond tiie jurisdiction Of the District 
Court. The Appellant ^vas an illiterate person 
who did not know the contents of the writing. 

Douglas for Crown : The charge was not 
one of forgery, but merely for using a false 
Certificate, whereby " an unlawful advantage " 
was to be gained by the party. The case 
was thus expressly within Art. 120 of the 
Penal Code. In cases under this Article, the 
Jurisdiction of the District Magistrate is espe- 
cially saved by § 102 of Ordinance No. 35 of 1852. 

No evidence has been led to shew that the De- 
fendant made use of the Certificate in honajide 
and not knowing its contents. 

The conb'ary is proved. 

The Court: I do not see any reason to interfere 
with this Judgment; I am satisfied that the answer 
by the Crown Counsel to the reasons of Appeal, 
veiy properly argued by Mr. Bouchot, are sufHcient. 

Appeal dismissed with Costs. 


Supreme Court» 

Notaire, — Fait de charge, — Caution, 

Notary,— Whether acting in official or 
private capacity, — Cautioners. 


.. 


MELOTTE,— Plaintiff. 
versus 

CHALINE,— Defendant. 


Before : 

The Honorable Mr. Justice Bestel and 
The Hqnomble Mr. Justice Colin. 


The Notary admitted ni wi iting that he had 
received the money, and had placed it out for 
the party (The Plaintiff.) He could have done 
this only by a notarial Act. We are therefore 
satisfied that the Plaintiff dealt with him as a 
notary, and that he himself admitted his position 
to be that of a notary. There was thus, in our 
opinion, ^Jait de charge. 

Judgment therefore for Plaintiff, with Coats. 

Bail Court. 

Appel de la, Cour de District,— Partie 
Correctionnelle,— Voie de paît,— Peine. 

Réduction de la peine en Javeur de Vun des 
Appelants jugé moins coupable que les autres. 

Appeal from judgment op District Court 
— CRIMIN.VL SIDE,— Assault, — Penalty. 

fVhere one of the accused^ as shewn by the 
evidenccywas less guilty than the others, the Court 
reduced his punishment. 

ANGFOA & ORS,- Appellant/?. 

Versus. 

THE QUEEN,— Respondent. 

Before : 
His Honor the Chief Judge. 


E. Dupont,— Of Coiuisel for Plaintiff. 

E. DucRAY,— Plaintiff's Attorney. 

Hon. H. Kœnig,— Of Counsel for Defendant. 

E. DuviviER,— Defendant's Attorney. 

7M March I860. 
Vide Supra, Vol. HI. Page 1 33. 

• T?he Phiintiff, in this case, i» the same indivi- 
dual who, in 1 863, sued the widow Langlois, who 
together with Chaline, the Defendant in this case, 
had become security for the faithful performance, 
by Langlois, of his duties as a Notary Public at 
Pamplemousses. 

On the 19th November 1863, the Plaintiff ob- 
tained a Judgment, in his favor, agamst the wi- 
dow Langlois aa such security, it appearing to 
the Court that it was sufficiently established, 
by the evidence in that case, that Langlois had 
acted as a Notary in the matter of Melotte. 

^ 

The soundness of the conclusion aiTived at, in 
the Judgment of Melotte v Widow Langlois, I 
has been criticised by the Hon. H. Kœnig who, in 
this case, argued for Chaline, and contended that 
there being no ''fait de charge " on the part of 
the late Notary Langlois, his security, Chaline, 
was not to be called upon to make good the loss 
sustained by the Plaintiff, through the laches of 
the Notary. 

After carefully weighing his arguments iu 
favor of the non liability of his client, we should 
not feel warranted in departing from the ruling of 
the Court in the case of Melotte v Langlois? 


E. T)uPONT,~of Counsel for Appellants. 
L. C. iioDESSE,— Appellants' Attorney, 
S. J. Douglas,— of Counsel for Reepoudent. 
J. Bouchet^— Respondent'sAttorney. 

nth FeUirary 1865. 

In this case the accused parties, three chinamen, 
were charged, in the District Court of Grand Port, 
with assaulting another chinaman and attempting to 
strangle him with his hair, (queue). They were 
convicted and sentenced to 4 montlis imprisonment 
and a fine of £ 10 each. 

They appealed. 

Dupont. The evidence was chiefly that of fe* 
males, who plainly gave an exagerated and highly 
colored statement of what took place. At all 
events, the punishment was excessive and ouffht 
to be reduced by this Court. 

The Court. The evidence was abundant to pro- 
ve the charge of assault against all the accused 
parties. But the proof shews that the prisoners 
were not all equally guilty. On the contraiy, 
Hakong was not only the first to desist from the 
attack, but he prevented one of the others using 
a ^fetone, which he had in his hand, against the per- 
son of the Complainant. 

I shall therefore reduce his imprisonment and 
fine by one half; and in default of payment of th« 
fine and Costs, the said Hakong to be imprisoned 
with hard labor in the jail of Mahebourg for the 
space of one month, unless the said sums be soo- 
ner paid in the way directed in the Judgment of 
the Court below. The rest of the sentence in the 
District Court to stand untouched. 
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Supreme Court. 

Testa^fent.— Legs,— Quotité DispoviBLE,-- 
Exécuteur Testamentairk, — " Special Case," 


Will»— Legacy,— Reservfd Postiox,— Tes 

TAMENTARY EXECUTOR, — SPECIAL CaSE. 


SARA AND OTHERS, -Plaintiffd, 

Versus, 
RIVALLAND AND OTHERS,— Defendants. 


Before : 
The Honorable Mr. Justice Bestel and 
The Honorable Mr. Justice Colin. 


A. Legall,— Of Counsel for Plaintiffs. 
W. FiXNiss,— -Plaintiffs' Attorney. 
L. RouiLLARD, -Of Counsel for Defendants. 
E. Pas roR, -Defendants* Attorney. 

7th March 1865. 

This case comes before the Court under the 
form of a special case which runs as follows : 

" In the Matter of : 

"The interpretation of the last Will and 
" Testament of the bite Louis Alphonse Rival- 
« land and dated 17th February 1862, as fol- 
** lows : 

« " Je nome Monsieur Ferdinand Rivalland 
" " mon exgequcteur testamentaire. 

'«'«Je donne à Mademoiselle Adel Sara et à 
« " ses enfants le car de tous mes biens que je 
•< " posede, apiès que mes detes peye, mes je 
«*" demande que Monsieur Ferdinand Rivalland 
** « donne sinquanto piastre par moi à Made- 
<* " moiselle Sara jusqu'il que mes affaires soiye 
ts u réglai et pris ensuit de respectais mes demie- 
« " re voloo^ dieu leur recompensera. 

«* " Ce cis est écris de ma main le 17 février 
é " 1862. (Signed) Alse. Rivalland.**" 

" The children of Adèle Sara are : 

« le. Joséphine Sara, wife of Ernest Molière, 
** 2o. Onézîme Sara, 3o. Marie Emilie Sara, 4o. 
** Liouise Sara, 5o. Louise Malcy Sara, 

" The late Louîb A'phonae Rivalland has left 
** lour children : lo. Ferdinand Rivalland, 2o. 
« Melnnie litmise Sidonie Rivalland, the wife of 
** £dmond Michel Thierry, 3o. Marguerite Louise 
" Méry Rivalland, deceased wile of Marie 
«* Sdouard Théodore D'Emmerez, represented by 
** her minor children Amedce Mario Théo<lore 
" r>'Einmerez. and Ix)uitf Theodoie Ange D'Em- 
<' mere^. 4o. Mario Julie Alphonsino Rivalland, 
** deceased wife of Armand Edouard Charles Pé- 
4« Hchon, representeil by Mario Elvina Julie 
^ Férichon, her daughter. 

* ** The legatees of the late Louis Alphonse Ri- 
«« vallland, Adèle Sara and others, have sued the 
«( representatives of the late Louis Alphonse Ri- 
•* valland, before the Supreme Court, for having 
«« the delivery of the legacy made to them by the 
*« late Louis Alphonse Rivalland, of the fourth 
'* part of the properties of the testator, after pay- 
** ment of the debt:*, and bct'ides for tiie payment 
•• of a sum of fifty «lollurs to be paid to Miss Sara 
«* every month until the settlement of the affairs 
*• of the tei»tator. 

« To this demand iu delivery of the said lega- 


'• cy, the representatives of the late Louis Alphon- 
** se Rivalland have answered : 

** lo. That they had no objeelîon that the lega- 
" ey madu by the late Louis Alphonse Ri>a land, 
" to Adèîo Sara and others, of the fourth put of 
" the propertif^s of the testator, after enti c pay- 
" ment of his debts, be delivered to the said Adè- 
** le^aia and others. 

" 2o,— That the said FerJi mnd Rivalland is 
*• not bound by law and by. the said legacy to 
" give fifty dollars per month to Miss Sara, until 
" the settlement of the affairs of the testator. 

^ 3a — That the said Rivalland would have no 
" objection to pay the sum of fifty dollars per 
" month to Miss Sara until the settlement of the 
" affwirs of the testator, provided he be roimbur* 
" sed of the sum by him paid to Miss Sara, upon 
*• the share which shall accrue to her in the K-ga- 
** cy made to her, conjointly with her children, by 
<* the late Louis Alphonse Rivalland. 

" The Plaintiffs persist in their action and say 
" that, basidos and over and above the legacy of 
" the fourth part of the pi-opertieS of the testator, 
" Miss Sara has a right to a sum cf fifty dollars 
" per month. 

** The Defendants add that, according to the 
** law, Article 9 13 of the Civil Code, the testator 
" Louis Alphonse Riva'land, having left four 
** children, could dispose only of the fourth part of 
" his properties, and that the fiîxy d'»llars drman- 
*' ded to be paid monthly to Miss Sara, by Ferdi- 
** nand Rivalland, are to be p id in deduction of 
" the portion which bhall accrue to Miss Sara on 
'* the said legacy. 

" Parties not agreeing as to the interpretation 
" to be given to the Will of the late Louis Al- 
" phonse RivaUand, and being prepared to stand 
" upon the Decision of the Ctnirt, with refl'ience 
*'to the way in which the said Will is to bo inter- 
** preted and carried into execution. ' 

(Signed) : Finniss, (Signed) : Paftor, 

A. Leo ALL, Defendants' Atto»ney, 
Attorney and Couusel Locis Rouillarp, 

for Plaintiffs. Of Counsel for D.-feu- 

I dants. 

From tlie facts it appears that the testator died 
leaving four legitimate children, and in his last 
Will and testament, bequeathed to one Adèle Sara 
and her children the fourth paitofhi^i Esute, 
after payment of his debt^ and charged his son 
and executor, Ferdinand Rivalland, lo pay to the 
legatees a sum of 50 dollars per month, until the 
settlement of his affairs. The issue raised by the 
apecial case is whether the 50 dollars p«>r mohth, 
to be paid by Fordinand Rivalland, aro to be piid 
over anJ above the amount of the legacy or to be 
paid subject to deduction when the legicy is paitl. 
From the very words used in the Will, by the 
testator, we think the meaning was that the 50 
dollars should not be paiil over and above the 
legacy of one fourth part of his whole Estate. 

The testator first directs his debts to be paid, 
and the legacy is to bt* paid after settlement of 
the testator's liabilities ; as evidently some time 
may ami must elapse before the estate is wound 
up, the Will provides that until it bo wouJid up 
ani the lega<*y can be paid, a sum of tiff y dollars 
per month shall be paid the legatees by the Exe- 
cutor. 

There is a goorl deal, therefore, in the Will ^o 
show the testator's intent ac once to provide fur 




the l<»giitoG8, nothing to show his intent that the 
provision shall exceed the amount of the legacy 
already bequeathed. 

It seems to us, therefore, that the true meaning 
of the Will is that the 50 dollars phall not be paid 
over and above the amount of the legacy. But 
were it other wiee, we could not give effect to 
what would then be an additional legaey bringing 
the amount bequeathed to more than one fourth 
part of the testator's estate. 

The testator died leaving four children, and 
now Art. 913, Cods: Civil enacts that: * Leslibé- 
*• rail tés, soit par acte entre vifs, soit par testa- 
" ment, ne pourront excéder la moitié des biens 
" du disposant, s'il ne laisse à son décès qu'un 
" enfant légitime, le tiers s'il laisse deux enfant"», 
** le quart 8*ii en laisse trois oa un plus grand 
*' nombre. " 

Under our law, therefore, the testator could 
not bequeath more than one fourth part of his 
whole estate : had he done so, we should have 
been, under Art. 920, compelled to reduce the 
Ic'T'acy to its legal proportion. The issue, on this 
ground, is clearly determined, but we think that 
the testator's Will was in strict accordance wi'h 
the powers left to him by the law ; he could give 
no more than one fourth part of his Est-itte ; he 
knew his Estate must be wound up, aud he pro- 
vides for the contingency of possible delays by 
charging his executor to pay 50 dollars per month 
until final settlement. 

Our opinion, therefore, is in favor of the execu- 
tor, the Defendant in the cause, we think the 50 
dollars per month are not to be paid over and 
above the value of the fourth part of the Estate 
bequeathed to the Pluiutiff, but if received by the 
Plaintiff every month, must be received as part 
payment, and in deduction of the value of the said 
fourth part of the whole Estate to which they are 
entitled under the Will. 

Judgment to bo entered accordingly, without 
costs. 


Supreme Court. 

Adultère,— Divorce,— Domicile et Resi- 
dence, — Compétence du Tribunal,— " Lex 

FORI ET lex loci CONTRACTUS. " 


Vie marriage contracté en Angleterre peut être 
dissous par ta Cour Suprême de Maurice pour 
cause d^aduitère commis dans cette colonie. 

Adultery,— Divorce,— Domicile and Resi- 
dence, — Jurisdiction of the Tribunal, — '*Lex 

FORI ET lex loci CONTRACTUS." 


A marriage contracted in England can be dis» 
solved by the Supreme Court of Mauritius for 
adultery committed in Mauritius» 


BELL THE HUSBAND,— Plaintiff. 

Versus, 
BELL THE WIFE,— Defendant. 

• Before : 

His Honor The Chief Judge and 
The Honorable Mr Justce Bestel. 


In the preôence of ThEl Hon. Procureur axd ' 
Advocate General. 


Honorable L. Arnaud, — \ r\c t^ \ ^ 

J. L. COMN-, - ^^'=^7"f'^'ï 

W. D. KO..ÏO.V,- ) [Pl"'ct.£ 

Slade & Hanks, — Plaintiffs Attorni(»8. 
C. Al. Campbell,— Of Counsel fur Defendant 
F. Simonet, — Defendant's Attorney. 


7M March 1865. 
{Sec Supra, Vol. IV. Page 147.) 
This case was reheard, in trM'ms of the intorlo- 
cutory Judgment of the Com t, dated 10th Novem- 
ber last. 

Colin, for Peiitioner. The Colonial Liw, that 
is Ihe law of the Code Civil, mubt regulate this 
case. 

When the Island capitulated, in 1810, onr laws 
were preserved to us and those rmist be followed. 
(CniTTY's Prérogatives of the Crown. Page 29.) 

I admit that the maniage now sought to be 
dissolved is an English niarringe in all respects, 
bat notwithstanding?, as the spouses are domiciled 
in Mauritius, I suhri/it that ihis Court is clearly 
competent to dissolve it. Marriage is a Status 
here as well as a contract. It partakes both of a 
private and public nature. It is n(»tamere private 
contract, as in some countries. I submit that to 
peru.'it a Divorce, on any ground, (hat ground 
must be sufficit nt to support Divorce, both in the 
country where the niarringe was con! rue tod and 
in the country iu whose Courts fho suit is raised. 
Divorce is not a mere incident of maniage, to bo 
governed simply by the le.v fon. It is entirely a 
political matter (politique) by our law. (Porta- 
Lis. Recetiil Fenet, V. 9, Page 25.) It is a mat- 
ter ot public policy, not of piivate right. (Treil- 
HARD. Ihid, Page 469). Divorce is not a punish- 
ment of the guilty party. It is a remedy eniii*ely 
political, of public policy, not dep< ndunt on any 
iuw, natural, civil and religious. I should admit 
much of the Scotch law on those questions as ge- 
nemlly sound, excepting the forensic domicH^ 
which must, I should fear, have a tendency to 
invite persons of bad character to resort to the 
Tribunals of that country, and thus lower the 
tone of its morals. 

The lex fori will not do of itself ; so Lolly's 
esse was, I contend, well decided in England. 
The Courts of Mauritius equally, wifh the Courts 
of England, would reject the Scotch Divoice in 
(hat ease as proceeding on a ground not then ad- 
milted by the law of the country of the marriage. 
If a Mauritian went to Russia, and got divorced 
there, on a ground not admitted in Miiuritiu^, we 
should not acknowledge the Divorce. The Status 
of marri.Mge, like^eveiy other Status, is a perso- 
nal capacity which, by Art. 3 of the Civil Code, 
every one carries with him wherever he goes. 
The Courts of France, upon the reasoning of the 
greatest of the lawyers of that country. M. I)c- 
p:n aud M. Tijoplovg, now ndmit theefftctof 
foreign Divcnes, v^hi :h foruery they entirely 
ignored. S. 1860.1.210. 

The Honorable L. Arnaud, on the same side : 
Marri.Mge, by our law, is not a coi. tract in the or- 
dinaiy sense, dissoluble by the mere consent of 
the parties to it. They CHunotbury their contract^ 
to use a common expression, as peisons who enter 
into a mere civil agreement mny do, at their wiU 
and pleasure. Marriiige is a Status, or Etat^ whicb 
cannot be lost except in rare circumstauces, de* 
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pendant on poî'tîcal reasons, t e, on grounds of 
public poîioy. It is a contract of mixed Statu^^, in 
the langaaf^e of the civilians ; not simf^ly of real 
or personal Status. The law by which llie matter 
of Divorce is governed is i!ie law ot personal 
Status, and tiiHt is ascertained by the domicile of 
the parties. That id re«lly the question here, for 
had there been a domicile in Lolly's case it is 
probable that few lawyers out of Enjjland would 
have disputed the effect of the Divo'ce which he 
obtaiued in Scotland. Observe that the Hells aie 
domiciled in Mauritiu!», beyond dispute. Stort 
226 and Scq. Code Civil. Art. 102 ond Seq. 

The law of England now allows judicial Divor- 
ce for adultery. • 

The effect of the Statute must bo retroactive. 
Merlin. £ffet rétroactif S. 3. No. 2. 

During the time Divorce was allowed by the 
law of France, viz : from 1791 to 1816, no case 
specially in point arise;*, but the above reasoning 
is conclusive in favcr, the domicile of the spouses 
being clearly in Mauritius. In no English ca«»e 
has it ever been said that where there is a trup 
domicile, an English Marringe cannot be dissolved 
in a foreign country. On the contrary, we find in 
the case of Heath vs Lciois, Ex-partc John^on^ 
lately decided in England» that a Divorce 
pronounced by the Courts of the Ciipe of 
Grood Hope has been acknowledged as effectual in 
the Equity Courts. The marriage there was an 
English one. 

There is no question here on grounds of con- 
flicting national it i/^ for the parties are English 
subjects and the suit arises in an Eng'ish colony. 

Bolton, taking the four points, suggpsted by 
the Court for additional argument : I submit, in 
the first place, that the real lex fori^ in sucli a case 
as this, is just the ordinary Divorce law of Mau- 
ritius. Marriage, with us, is a mere civil contract, 
though religious rites may be combined with the 
civil foi'ms iu its solemnization. Though the mar- 
riage hero was a canonical one, it can be equally 
dissolved as if it were merely a civil agreement, 
the conditions having been broken by one of the 
spouses. 

The Code, as interpreted by the Judges and 
Commentators in Ft «nee, while divorces were 
there allowed, is quite in favor of the view I now 
contend for : See Piat I. Page 105. 

The Cession of the colony to England strengthens 
the Plaintiffs' case ; as parties are now all English, 
the question of nationality does not enter iuto the 
discussion ; Mr. and Mrs Bell are in the i>ame 
position as two French persons would have been 
in this colouy, say in 1809. 

That the acts of adultery are alleged to have 
been committed in Mauritius is also another fact 
-which strengthens the case of competency or ju- 
risdiction here. 

Campbell, for Defendant, Mrs. Bell : The only 
question h^re is : What i-» the Law of Mauritius 
as to the disolution of the marriage of foreigners. 
Mr. and Mrs. Bfll, having been married in a part 
of the British dominions, where the law of En- 
gland proper prevails, are in Mauritius just as if 
married in a country purely foreign. It would be 
quite a novel idea here to «lissolvo such an union. 
It has been attempted in former cases, but the 
attempt always failed. The whole sense of the 
legal body and of the general community is oppo- 
ned to such a notion. Now what was the jurispru- 


dence of the French Court?, on the subject, from 
1810 to 1816. Such a suit could only be brou^ht 
in the Arrondissement whf^re the ijponses liad 
their domicile. C. C. Art. 234. Tiie whole machi- 
nery of the law imp ios that the parties must bo 
French and their marriage French. This is con- 
firmed bv the Decisions of the French Courts. 
S. 18.2.30: Dalloz V. 16.2.139. The parties 
here are not domieiltMJ in Mani;jtiu«. Dalloz «7»ir, 
Getî. 10-89. By the laws prev: '"'ng in the Bii* 
tish Colonies generally there are no public ap- 
pointments given for life. All bituations are ter- 
minable at the will of thp government. So, under 
the rules of th« Coile Civil, Art. 106, Mr. Bell 
cannot be domiciled in the colotiy. 

The cession of the colony to Great Britain 
makes no diflerence as to the private rights of 
parties. They remain the same. The new Divorce 
Act gives our Courts no authority to pi*onounce 
sentences of Divorce anymore than it conferred 
authority on the Couits in India to separate par- 
ties. The Biiti-^h residents, in India, resort to the 
new Court, in London, for their remedy, atid it is 
to that Forum that Mr. Bell, the present Petitio* 
ner, ought to be taken himself. 

The change of the marriage or rather Divorce 
law, in England, makes no difference in the pre- 
sent case. Our law and procedure are not touched 
by it, and we stand just whero we did before. As 
to the case fi-om the Cape of Good Hopp, it | r.»ve8 
nothing. The Vice Ch ncellor was obliged to deal 
with the parties as divc^rced, because there was 
a Judgment of a Court to that effect, not brought 
up by Appeal. But that is all that we can gathir 
from the report of the proceedings. 

The foc?ts delicti can give no jurisdiction in a 
civil case of Oivorce ; adultery is punishable as a 
crime by our Petial Code, Art. 253 and following. 

The Hon. Procuredr and Advocate Gene- 
ral gave his conclusions as fullows : 

The Counsel on both sides entered in^o several 
matters connected with the case genera ly, as well 
as into the special points upon which the additio- 
nal debate was ordered : In my conclusions I 
shall not follow them through any of these colla- 
teral discussions ; but shall ooufiue myself to the 
special questions referred to. 

Before noticing them in detail, I would advert 
to one or two points iu the debate which bear 
upon them all. 

Two of the Plaintiffs Counsel expressed diffe* 
rent views of the nature of the remedy of Divor- 
ce, the one describing it as being based on politi- 
cal considerations, and not having relation to 
marriage as a civil contract; while the other 
urged that it is incident to the contract of marria- 
ge which, he insisted, is purely a civil contracts 

Each of these views is partly true, but neither 
of them is the whole truth on the maiter. Tho 
Authorities qe.ote I by Mr, Coi.lN merely shew 
that the law of Divorce, in the Civil Code, was 
dealt with from tho political point of view, as 
contrasteil with the religious ; and, in tlie same 
way, the contention of Mr. Bolton» that the mat- 
ter merely related to a civil contract, is eri-one- 
ous, in so far as it would exclude the political. 
Tho pro))er ineauini; of the Auihoiities which ho 
cites is that the Civil Code, in dialing with mar- 
riage auil Divorce treated them with referenr^e of 
their civil, as contrasted with their rcligioud chu 
racters. 
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The prôpct view, evidently, Î3 that, eo far as 
the civil iaw is concerned, nmrriage is a civil con- 
tract ; but that, on ground^ of public policy, cer- 
tain rules have bf>en established, as to its cotisfi- 
tution, as to the rights of parties, and tht-ir off- 
spring under it, and, what is the most important 
in this case, as to its di-^solution. The rules on the 
latter subject being essentially distinct from those 
regarding ordinary contracts, to the dissolution 
of which the cousent of Uie pailies alone is neces- 
sary. 

These considerations of public policy have al- 
ways operated in the way of placing restrictions 
on the power of the parties to break the contract ; 
and as explained in my conclusions of the 2nd 
September 1864, they affect all married persons 
living in the country to which they apply. In 
other words the law, as to the remedy of Divorce, 
is the lex fori. 

Another observation, I would make at the out- 
set, is that the learned Counsel seemed not to have 
sufficiently discriminated between two very diffe- 
rent questions, viz : 


Regarding jurisprudence, I would observe that 
if there weie any Decisions which have proceeded 
upon 8ueh an exception, the Couit would not be 
bound to follow, but only to ccuisid< r and weigh 
them ; for they might have proceeded upon eiro- 
neous views of the law. 

The Courts of France, in denlinp: with such 
matters, in the short period during which Divor- 
ce was allowed in that country, had not time to 
mature a settled jurisprudence on the subject. 

At the commencement they could have had no 
judicial exj^erience to guide them, and no familia- 
rity with the numerou> and mo«t difficult ques- 
tions in this branch of law, as they would have 
had, if it had all alone formed part of their legal 
system. 


1st. — Has the Court the right to pronounce 
Judgment of Divorce in the present case ? 

2i)d. — What would be the effect of that Judg- 
ment in Eng and or any other country ? 

The hypothetical cases put by Mr. Colin more 
especially related to the seconcl point ; and they 
therefore proceeded in the hypothesis that Judg- 
ment, in the case of Divorce, would have been 
pronounced. That however, is the de quo queritur. 
It appears to me that the only question before the 
Court is : lias it, or has it not, right to pronoun- 
ce the Judgment vnleat quantum ; and that 
Your Honors have really nothing to do with the 
entirely different question : What may be the 
effect of your Judgment on the rights of the par- 
ties in another country, to which they may per- 
haps go, but which, it is at least equally probable, 
neither of them will ever see. 

The precedents, in the cases of Lolley and Mc, 
Carthy vs. De (^aix, only deal with the second 
point. The Authorities which establish the law 
on the former point in favor of the Plaintiff have 
been analysed in my former conclusions, and 
there is the additional case of Heath vs, Lewis, 
Ex-parte Johnson, atnhe Cape, (Hth November 
1864. Lnw Times Reports, Vol. 11, page 333,) 
to the sane effect. 

With these preliminary remarks, I proceed to 
the spécifie questions in the interlocutory Judg- 
ment. 

1st. — What is the lex fori ? 

Is the Court to follow the jdrispîrudence of 
France on this subject, while divorces were al- 
lowed there, under the " Cole Civil, " and what 
precisely was that jurisprudence ? Would this 
part of the Code have been held applicable to 
parties who had been married in foreign countries 
and who had taken up their residence in France ? 

This I understand to mean : Does either the 
written law of the colony or the settled jurispi u- 
dence of France, applicable to the time when 
divorces were allowed there, estaljlish that the 
power of this Couit to deal with a case of Divorce 
suffers an exception in cases where the parties 
wore married in a foreign country. 

' There is no Ordinance or oUier written law 
having force in the colony which establishes such 
an exception. 


Under such circumstances, errors, in the enun- 
ciation as well as in the application of principipp», 
would bo likely to arise, and the value of the 
Decisions as precedents would hi but small ; acj 
cordingly, if any jurisprudence on the subject ex- 
isted it would not be of nearly so great authority, 
as would be a jurivsprudence matured by Judge* 
in other countries, to whom the subject had been 
familiar from practice as well as siUily, and be- 
fore whom most of the question involved liad 
been repeatedly sifted. 

In my opinion the Court would not be bound 
to follow the jurisprudence of the French CourtP, 
it it indicated an exception of the nature referred, 
to ; for such an oxce[)ti()n would be in antagonism 
with all the authorities quoted in my first conclu- 
sions ; and, on the other hund, if the French juris- 
prudence were in harmony with these, it would, 
for the reason above mentioned, add compar::tivc- 
ly little to their weight. 

I have, however, been unable to find any ti-ace 
of precedents, in the Fi'ench Courts, on the sub- 
ject ; and none such have been quoted on either 
^klo of the Har. It may therefore be assumed now 
Wat there is no such juiisprudence. 

2.— Does the cession of this Island to the Bri- 
tish Crown, make any difference in the applica-. -'f-*' 
tion or administration of the law ? 

The cession of the Island may be said to have 
two effects on the question : 

1st— The authorities, by way of precedents in 
the mother country, ought to have more weight 
in a Court of a British colony than in a French 
possession. For if the case went to the Pi ivy- 
Council, on Appeal, these Decisions would be re- 
garded as important precedents. In this point of 
view, therefore, the cession of the Island increa- 
ses the weight of the precedents of the Scotch 
Courts, and especially that of the Huuse ot Lords 
in the Scotch case of Warrenden, 

A still more important effect of the Cession is 
that Mr. liell is not n foieigner, but is a subject 
of the Crown to which this Island owes allegian- 
ce. Accordingly he stands in the e»me posiiion, 
in the Courts of the Colony, as did Mc Mahoa in 
the Courts of France, when, as a french subject, 
having married in Mauritius during the time 
when the Island was a french possession, he 
sought and obtained Divorce in a Court of France. 
That case is thus a strong precedent in his favor. 

3i-t]. — What is the effect of the late change in 
the law of England now allowing Divorces ? 

On the one hand, it may be said that the recent 
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change in the English Law, as to Divorce, does 
not pervade the law as a radical change, but is 
special aod exceptional, being limited to one Court 
with a peculiar constitution and procedure ; and 
therefore that the law of England must be held 
as still refusing the remedy of Divorce, subject 
onlj to the special exceptions which the Statute 
introduced. 

On the other hand it may be argued that the 
great principle of English law as to the indisso- 
lability of marriage, no longer exists 5 and that 
the essential nature of such a change is not effec- 
ted by the circumstance that the legislature has 
appointed a special Court to adjudicate in case of 
Divorce. The question wliether the change is 
fundamental must depend on the extent of the 
change itself, not on the number of Courts which 
have jurisdiction to try such cases ; for th« latter 
is a mere detail in the arrangements for the des- 
patch of judicial business in a large country. In 
feet each branch of law in England has, for that 
reason, its special Tribunal e. g. Civil and Crimi- 
nal,— Common Law and Equity.— Ecclesiastical 
and Admiralty Court,— yet the principles which 
these Courts respectively apply are no less the 
law of England because they can only be applied 
by one Court, not by all. 

On the other hand the extent of the chanjge in 
the law, independently of the limit «s to jurisdic- 
tion, is fundamental, in as much as all marriages, 
wherever contracted, may be dissolved on the 
grounds specified in the Statute (See my former 
conclusions on this point) of which adultery is 
one of the most important. 

I am of opinion that the latter of the two views 
is correct and that the change of the law of En- 
gland, on this subject, is fundamental. It abolishes 
the state of things which furnished the ratio deci- 
dendi in Lolley's case, and in Mc Carthy vs. De 
Caix. 

It is also to be observed that, as the Statute 
gives power to an English Court to dissolve, for 
certain reasons, a foreign marriage between people 


4th.-7-Thç Court should also like to hfve ad- 
ditional argument on the effect of Mauritius being 
the place where the adultery is said to have bei»n 
committed. The locus delicti as it is usually 
called. 

There was not much argument on this point, 
probably becanse the locus deiicti was allegrd 
to have been Mauritius. Whether the circum* 
stance of the delict having been within Your 
Honor's jurisdiction is essenfjal to the power of 
the Court to grant the Divorce, did not therefore 
arise, as it would have done had the adultery 
alleged to have been committed elsewhere. 

On the question itself it cannot be said that 
the jurisdiction altogether depends on the locus 
delicti^ as it does in Criminal cases ; for the real 
object of the Divorce is not to punish for an 
ofFence against the Criminal Jaw, but to enable 
one of thti parties to the marriage to have the 
Civil contract dissolved, on the ground that the 
other party has committed a breach of one of its 
fundamental and essential conditions. 

In England, accordingly, the Divorce Court 
takes cognizance of suits charging adultery com- 
mitted in any part of the world, and there are 
authorities to the samo effect in the jurisprudenise 
of other countries. , 

I think, however, that it is well for me not to 
express any opinion on the question, but to re- 
serve my opinion thereon till a case shall arise in 
which the point is necessarily involved. 

JUDGMENT. 

The Coukt. Since this case was last before 
the Court and we pronounced the intorlocntory 
order of 10th November, wo have had the advan- 
tage of a further argument by Counsel, with ad- 
ditional conclusions by the Honorable Procureur 
Geneial ; we must now proceed to Judgment. 

The case must, o^ course, be decided by the 
law of Mauritius, i. e, by tlu Civii, Cope as. it 
tood in 1810, when Mauritius became a British 



of England, to dissolve, at least for the same rea- 
sons, marriages contracted in England, when the 
married pair are within the jurisdiction of that 
Court. At all events the Court of a British Colo- 
ny acting under Laws and iJules of Court appro- 
ved by the British Crown, and whose Judgments 
artf subject to review by the Queen in Privy 
Council, must have that power ; consistent as it 
iswiththe harmony of the judicial system through- 
oat Her Majestv's dominions, and not any longer 
barred by a Rule of English law, which, as in 
Lolley's case, raised the conflict between the 
Court» of difterent parts of these dominions. 

It is on this part of the question that the case 
0Î Heath and Lewis is important, for it shews 
not only that the Colonial Court of the Cape, a Xer 
the passing of the late Statute, granted a Divorce 
from an English marriage ; but that one of the 
Vice-Chancellors of England recognised and gave 
effect iB England, to that Divorce, in deciding on 
the relative rights of the former husband and wife, 
and refused to disregard the Judgment on the 
nrecedent oîLoUefs case. This certainly is strong 
«roof of the changa of the English law since Lol^ 
Ws case was decided ; and is probably, to some 
extent, referable to the late change in the law of 
England. 


by any subsequent legislation. The Code will 
full to be detprmioed by the lexforù but we roust 
see what the real meaning of that phrase is in the 
circumstances occurring here. 

It by no means follows that because the lex fori 
of Mauritius allows Divorce for adultery to tb^ 
inhabitants of the colony who have been man ied 
hero, the same remedy is, at once, opened to per* 
sons who may b3 resident in Mauritius, or even 
domiciled in the strict legal sense of the term,but 
who may be natives of a country whor« Divorce, 
ou such a ground, is not permitted by law. 

In interpreting the Code CiviL,we necessarily re- 
sort to the Decisions of the Courts of France, and 
the writings of the commentators of that country. 
But, on the present occasion, we have not found 
much to help us. No ai^e like the present appears 
to have occurred while Divorces where allowed, 
in that country, under the Code. The Code itself 
contains no precise rules on the subject of the 
marriage relations of parties domici'ed in France, 
but where marriages have been solemnized under 
a different system of laws. Since then, there is 
no po.^itive exclusion of such cases from the ope- 
ration of the Code ; we think the present case 
cannot be summarily rejected or not. It must be 
disposed of according to the general principles of 
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the law, as it stood in Prance before the change tence of Divorce. The principle is thus (Somplete- 
on the restoration of the Bourbons, in 1816, and ly admitted. 


as it still stands in Mauritius. The clinnge, in the 
political position of the colony, since the date of 
the Code, the hardship of a contrary Decision to 
parties domiciled in Mauritujs, and the whole 
tendancy of the lafer law jof the mother country 
would incline us towards the above conclusion. 
Such considerations will u.t, of course, change 
our law, but it is well when convenience, expe- 
diency and legal principles are found on the same 
side. 

In all enquiries like the present, the domicile 
of the parties is admitted, by most jurists, to be 
ofj^reat importance. We use the terra domicile 
in its proper legal sense. The confusion of mea- 
ning, which has arisen from the careless use of 
the words : domicile.forensic domicile, domicile of 
citation, residence, &c., is often ve>y distressing 
and perplexing.' In fact domicile of the j'ariies 
appeaVs to have been considered by many later 
Writers, and some learned Judges, as quite suffi- 
cient per se to est>.blish the competency of a 
Court to grant such a relief as is prayed for in 
the present suit. It seems to bo thought that the 
married pdr are really domiciled in the country 
where the remedy is sought, and the Courts of 
Jaw are in use to gi'ant that relief in ordinary ca- 
ses ; it is immaterial to enquire what is the law 
of the country of tho birth of the parties or of the 
matrimonial domicile. 

We should have great hesitation in adopting so 
broad and general a view. It is contrary to what 
we understood was the real meaning of the twdve 
Judges in >Lo//ej^'« case, when the words of the 
Judgment itself are carefully attended to. These 


There is no limitation as to what marriages the 
new law shall npply to. The enactment of tho 
20th and 2Ui. Victoria, on this point, is parti- 
cularly broad and general ; and though, no doubt, 
a special Court is established for matrimonial ca- 
ses, there is, we think, nothing to exclude the 
principle of dissolubility being given effect to by 
a Court of competent jurisdiction in another part 
of the British dominions. 

Sitting as Judges in a country where judicial 
Divorce is allowed, we would not be bound, any 
more than the Judges in Scotland are, to consider 
whether our Judgment of Divorce would receive 
effect in Eng'and or not ; but it is plainly more 
desirable, in every point ot view, that the ground 
on which the English Courts coujd not admit Di* 
vorces of parties married in England, pronounced 
by other Tribunals, wouid now appear to be re- 
moved. We are therefore dealing with a marriage 
dissolvable for adultery by the law of the country 
where it was contiacted. Other Colonial Courts» 
as pointed out by Counsel, appear now to divor- 
ce persons married in England, and their Judg- 
ments seem to'l)e accepted by the Courts at home. 
The dissolution of an English marriage by a 
Court of Law has now ceased to be a monstruous 
idea to English lawyers. 

We are happy to find that the views which we 
entertain of the effect of the Statute of 1857, is 
adopted by Dr. Phillimork in his admirable 
commentaries. 


words are : " That no sentence or act of any 
" foreign country could dissolve an English mar- 
" riage, for grounds on which it was not liable to 
" be dissolved in England," It is also opposed to 
the opinions of eminent lawyers, particularly on 
the continent of 2urope, mul ought to he careful- 
ly considered before the principle could bo admit- 
ted in all its breadth. 

The rule of our law is that a person carries 
with him, wherevier he goes, the laws ot his' 
country as to his status and capacity : " Les lois 
*• concernant Tétat et la capacité des personnes 
" même résidant en pays étrangers. " Code Ci- 
vil, Art. 3. \è not this rule reciprocal ? Looking 
at the discussions preparatory to the framing of 
this Article, and the opinions of the most emi- 
nent writers in France, there can, we think, be 
no doubt that it is. 

The word.-* of Merlin are as follows : " Du 
" principe que les lois Françaises concernant l'état 


Having thus before us a marriage dissolvable 
in the country where it was entered into, on the 
same ground as is here alleged, are we satisfied 
that the partiesare not liere merely in trannfu.und 
for a temporary visit but are truly domiciled in 
the colony ? 

We think that their domicile here is clearly 
established. We may remark, in passing, that we 
could not adopt the Scottish Rule of Forensic 
domicile, however great the respect may be which 
we entertqm for the opinions of the Judges and 
lawyers of that country, who have done so much 
foi this branch of international law ; we have no 
authority for such a thing in the Code, and it is 
not easy to see any general principle on which it 
cm be satisfactorily based. 

Is there a real domicde in Mauritius of the 
parties to the present suit ? We think there is. 

The familiar definition of the Boma\i Law, 
Code X. 39.7, notwithstanding the criticisms of 
some modern writers, is a very good one: Our 
own Code adopts it in substance, adding some 


" et la capacité des personnes, régissant les fran- particular cases, and giving some rules as to^han- 
'* çais même résidant en pays étranger, il suit ges Qf domicile. 
" tout naturellement que, par réciprocité, les lois 


" régissant l'état et la capacité des étrangers, les 
"suivent en France, et que c'est d'après ces 
" lois que les Tribunaux Français doivent 
*^ juger s'ils ont ou s'ils n'ont pas tel état, 
''s'ils sont capables ou incapables.** Suppose 
a case like the present to arise in Mauritius, and 
the parties to bo French subjects, domiciled here, 
of whom we have so many, we should certainly 
hesitate before granting a Judgment of Divorce. 

But any decision of the question whether do- 
micile alone will support tho competency of a 
Court, in such a case as the present, is not we 
think necessary in the present enquiry. Marriages 
are now dissolvable in England, by judicial sen- 


The words of our Code are : Art. 102. "Le 
'domicile de tout Français, quant à I'exeicice da 

" ses droits civils, est au lieu oil il a son princi* 

" pal établissement. 

" Art. 103. Le changement de domicile s'opè« 
reia par le fait d'une habitation réelle dans un 
autre lieu, joint à l'intention d'y fixer son prin- 
cipal établissement. 

" Art. 106, Le citoyen appelé à une fonction 
publique temporaire ou révocable, conserve le 

" domicile qu'il avait auparavant, s'il n'a manifes- 

" té d'intention contraire. 

"Ait. 107. L'acceptation de fonctions confé« 
" rées à vie emportera translation immédiate du 
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^ domicile da fbnetiontaire, dans le Kea oil il doit 
** exercer ses fonctions," 

It appears to us that the P'sintiff has settled in 
Mauritius. We think that we have here both the 
factum and the animus as to fixing time. In 
Mauritius he not onlj has his principal establish- 
ment but he has no establishment anj where else. 

It is said that his appointment to the Police 
Force is not for life, and that accordingly he is 
not under Art. 10.7 of the Code. Were we satis- 
fied that the position he holds is not a life one, in 
the sense of thS Article, which we are not, our 
opinion, as to his domicile, would not be changed. 
The other. Articles of the law are favorable to the 
case of the Plaintiff and establish that his domi- 
cile is in Mauritius. The domicile of the Defen- 
dant, of course, follows that of the husband, ex- 
cept, it may be, in some veiy peculiar cases, but 
she is also residing in the colony. 

In these circumstances, it appears to u» that 
the compet.ency of this Court must be sustained, 
and that the plea in bar falls to be repelled. 

The case will, therefore, take its place in the 
Cause List, and will be proceeded with on the 
merits, at an early sitting of the Court. 


Bail Court. 


Arrtt d'un Jugement db Cour dk Disthict, 

— pARtlE CORBKCTIONNBLLK, — CONSTABLK DE 

Pouce, — ^PrÎvaricati on, — Peine. 


Jugement de ta Cour de District de la Sa» 
9anne qui condamne à trois mois de prison un 
Constable de Foliée qui avait reçu une Livre 
Sterling pour ne point révéler une contraven- 
tion à la loi sur le gandia. 

Jugement confirmé en Appel, 

Appeal from conviction op District Court, 
— Criminal side, — Police Constable, — Bri- 
bery, — Penalty. 

A Police Constable accepting a bribe oj £ 1 
iAai he might not do his duty, sentenced to Z 
msonths imprisonment. 

Sentence affirmed on appeal. 

SAMYNADEN,— Appelant. 

' Venus 
THE QUEEN,— Respondent. 

Before : 
Hm Honor the Chief Judge. 


P. L. Chastellier,— Of Counsel for Appellant, 
J. H. AcKROTD,— Appellant's Attorney. 
S. J. DouoLAS,-Of Counsel for Respondent. 
J. BoucHET, — Respondent's Attorney. 

nth February 1865. 

The Appellant, an Indian Constable of Police, 
„jw charged, before the District Magistrate of 
Savanne, with accepting a bribe in money ; viz : 
£ 1, tendered to him by a person named Pariman, 
as aD inducement to neglect his duty as a Consta- 
ble of Police. The Witnesses, in the Court below, 
deposed that one day, on a Sunday, the accused 
had found Gandia (a prohibited narcotic) in the 


possession of certain parties, and had asked 
and received a sura of $5^ not to give information 
against them» — The Magistrate convicted, under 
Art. 126 of the Penal Code ; sentence : 3 months 
imprisonment, with thiiteen shillings of Costs. 

The Accused appealed. 

Chastellier. The Magistrat'? had no juris- 
diction. The prosecution should have been under 
§52 of the Police Oidinance No. 1 1 of 1860. It Is 
therein enacted as follows : *' No Officer, or Cons- 
** table, shall take or receiire, for his own use, any 
'' gratuity, fee, remuneration, or reward, pecuniary 
**' or otherwise, for the performance of any act 
'* done, or to be done, by him, in the execution 
" of his duty, except only his salary from the Go« 
" vernment, as such Officer or Constable, and any 
** gratuity which he may, by the rules of the Pa- 
"lice service, at the time, be allowed to receive 
** by the written orders of the Inspector- Greneral, 
'' or Superintendent. 

" Any gratuity, or other aforesaid, which shall 
" be received by any Officer, or Constable, in con- 
" travention of this provision, shall be refunded 
'* and restored by such Officer, or Constable, to (he 
" person from whom he shall have so received it, 
*' and the Officer or Constable, so contravening, 
" shall be liable in a penalty not exceeding £ 5 
*' sterling, without prejudice to any punishment 
** by way of suspension, or dismissal, to which he 
" may be subject.*' 

Douglas. Sub. Procureur Greneral, for tke 
Crown, Contra, The clause of the Police conso- 
lidation Ordinance of 1860 does not apply here. 
The law of the Penal Code has never been repea- 
led. It is therefore in his full force and covers 
exactly the present case. 

The Court. I do not see any reason for inter- 
ftiring with thia Conviction. The section of the Po . 
liceOrdonance prohibits the Officers from accepting 
gratuities for doing their duty, on and above their 
salaries. Here the charge alleged and proved is 
that this Constable accepted a bribe, not to do his 
duty. 

The two things are not only not the same, bat 
they are quite opposite. 

Appeal dismissed, with Costs. 


Supreme Court. 

LiCTTATION INTERROJdTPUE PEXDAWT FLU8 DB 

20 Axs,— Vente des droits de certains co- 
LiciTANTS, — Jugement de la Cour qui ordon- 
ne QUE la LICITATION SERA CONTINUÉE. 


LiCITATION DISCONTINUED SINCE MORE THAN 

20 TEARS, — Sale of the rights of certain of 

THE CO-LICITORS, — JUDGMENT OF THE CoURT OR- 
DERING THAT THE SALE BE PROCEEDED WITH. 


COLIN, - Plaintiff. 


versus 


YOUNGHUSBAND & OTHERS,— Defendants. 


Before ; 
His Honor the Chief Judge and 
The Honorable Mr. Justice Bestxl. 


J. L. Colin —of Connsel for Plaintiff. 

A. J. Colin, — Plaintiff's Attorney. 

E. LscLibio J UN., — of Counsel for Defendants 


OÎS 


w 

• "^.UflATyvRT,— Defendants' Aftoraey. 

Il ■■■» 

16M 3farcA 1865. 

In this caso^ the pnrçliRsers, by their deed of 
sale, dated 5th Apiil 1851, undertook to cany 
through a licitation of th0 subjects purchiis. .1. 
. within a year from the date of tho sale. This was 
not doue. Tho licitation actually entered has 
lain over since 1841, when the last order of the 
late Court of Fir/t Instance was pronounced. 

The pdixih afters being now pressed for a sottie- 
menr, by certain of tho co-vendors or their repte- 
Benffttives, undertook, after much discussion, to 
raise and carry through a proper licitation of the 
subjects sold, that tho amount of, the share 
"' falling to each of the sellers, or their repreeenta- 
tîves, should be fixed and ascertained. 

Ihey are tnot wi(h the difficulty that the for- 
mor licitation, bogiiii for that purpose, is still in 
Court and has not been moved in since 1841, and 
it is contended that they must take up the former 
suit, at the point where it stood by the last order 
of tho Court of that date. 

To this, they answer that more than twenty 
■ years having elapsed since the last Order in the 
licitation, it is impossible for them, at this 
distance of time, to find oat all the parties, or 
their representatives, who had been made parties 
to the licitation, including the Creditors, and re- 
presentatives of Creditors, of persons interested 
in tho sale, particularly of one of tho heirs, the 
late. Madame Fropier, and ihey asked the Court 
to authorise them to go on, merely with the 
heirs of the sellers, without intimation to those 

• other parties, or ca'Uug them into the field. 

But we find ourselves precluded from granting 

such an imlulgence. The diflicuUy of finding out 

•the persons who ought to be called, will probably 

^be considerable, and the expense miij be serious. 

But had the purchasers performed the obligation 

• which they themselves undertook, of having the 
licitation disposed of within a year of the date of 
the sale, the present difficulty would not have 
ifirisen. So the erabarassnient is truly one of 
their own creating. — Besidep,nfter certaia persons, 
creditors of the heirs, had been made parlies to a 
suit by order of the Court, to allow matters to 
proceed without them, and this the monj partir 
culary when it is rejpfiembered that, by the Rules 
of the Civil Code, Art î 8«2 : "Les Créanciers d'un 
^W|>ai^Qgoant,pour éviter que le partage oe aoit fait 

.**en fraude de leurs droits, peuvent s'opposer à 
•" ce qu'il y soit procédé hors de leur présence 5 
** ils ont lo droit d'y intervenir à leurs frais, mais 
" ils ne peuvent attaquer un partage consommé, à 
. " moins toutefo'S'qu'il n'yait été procédé sans eux, 
"et au préjudice d'une opposition qu'ils auraient 
" formée." 

It will bo observed also that, although many 
years have elapsed since the last Order in tho case, 
in 1841, no prescription has run :iince that date. 

The case, though so 4ong dormant, is not dead 
or ^extinguished in law by the lapse of time. 

We, therefore, order that the licitation, which 
has lain over siuco 1841, be now proceeded with 
in terms of law. 

All questions of costs reserved. 


GISTRKKBKT DU PKOcfa VeEBAL D'aDJTIDICA- 

TION. . 

l^'ad/tidicafairetTun Immeuble à la barre du 
Master doit faite enregistrer ton Procès Verbal 
a adjudication dans les 20 jours de la vetite, sous 
peine de payer double droit après ce délai, même 
lorsqu'il est faU appel devant la Cottr SvprSme 
du Jugement d'adjudication, et qu'il n'a été renda 
jugement sur l'appel qu'après le délai de 20 jours 


Judicial sale before the Masteb,~Registba- 
TioxoFTHE Memorandum ok adjujwcation 


The purchaser at the Bar must present the 
Memorandum oj adjudication Jor registration 
within 20 days aj the sale, under a penalty of 
doubfe duty, although an appeal against the adiL 
dxcation was entered to th^ Supreme Court and 
was not disjosed of till ajter expiry of the 20 days. 

RECER^ER OF REGISTRATION DDES - 

[Plaintiff: 
Versus 

BARBEAU,— Defendant. 


Supieme Court. 

Ventb judiciaire devant lb Masteb,— Eniie- 


Before : 
His^onor the Chief Judge and 
The Houorul.Io Mr Justice Bestel. 

S. J. D0TOLA8,— Of Counsel for Plaintiff 
J. BouoHET,— Plaintiff's attorney 
V. NAE,-r-Of Counsel for Defendant 
W. Hewbtson-,— DeienUaiit's Attorney. 

IQth March 1865. 

The Court. We aie of opinion that the com- 
polsory r>^ic.e served upon Mr. Barbeau, by the Be- 
ceiverofReginrationDues, is rigbtfolly issued 
«ud must receive effect. 

Barbeau purchased (he Estate « Vatton " nn 
3th August 1862, but did not apply for tie ï^ 

flifilihV^ ?^ Memorandum of Adjudication till 
the 15th September thereafter, viz : 41 dars afiJr 
tho purchase. ' "*"*» 

The Receiver refused payment on the irro»n^ 
that the application should have been rn^de w?.U 
20 days ofthe date of the sale. uSr a J^J " 
of double duty. Law 16 Frimaire, yir 12? ^ 
Barbeaudisputeshisliabilitytopay the surcharge 
on the ground that an Appeal against the joTl 
ment of adjudication was entered on'' ,if. 
eleventh day after the adjudication of the eatVîf 
to him. and was decided in his favor only ouol 
second _ September following, and that h» «S 
legiiUy m time to register, within 20 days of tW 
date, on payment of the adjudication duty withTZ 
any penalty or surcharge. ( Vide Suprd. FoLfi. 

We thinkthe argument of Mr Barbean cannot h- 
sustained .The words of the law are cl^a^anTJ^ 
sitive and admit of no exception. Some of the later 
authorities m trance are certainly not directlJ 
bmding on the Court here, but they are valu^t!^ 
as expositions of fiscal regulat:on, common to bo A 
corn tries, -v uuui 

We do not think there is any thing in ^^ 
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eohfiiitution of the Master's office entitling 
Barbeaa • to say, with effect that an appeal 
from a Judgment of adjudication made by him 
to the Supreme Court, should alter the unbinding 
rale that the Memorandum of adjudication must 
be sent to the Registry within 20 days of the day 
of the sale. 

We, therefore, order, that the Compulsory note 
be earned into effect in all its particulars. 

Costs reserved. 


IBail Court. 

Appel d*un Jugement de Magistrat de 
DïSTKiCT, — " Interpleadek ", — ^Revendication 
D'objets Saisis, — Identité. 

Appeal fbom Judgment op District Magis- 
tbatb,— Interpleader, — Identity^ 

MOUTOU,— Appellant. 

Versus» 

BOUKASEE,— Respondent. 


Before : 
The Honorable Mr. Justice Bestel. 


V. Naz,— Of Counsel for Appellant. 

J. U. Hiti4— Appellant's Attorney. 

W. Nkwton,— Of Cotiosel for Respondent. 

A. Bethuel, — Respondent's Attorney. 

1th March lSe5. 

The Court.— I shall not stay on this Appeal ' 
to eitamine how far it is necessary that the Rules 
for regulating the practice and proceedings of the 
District Conrta, or of any Court, should be strictly 
adhered to, nor shall I dwell upon the propriety 
of the amendment ordered in this case by the 
District Magistrate. 

Suffice it to say that the Rules of Practice of 
«ny Court of Justice, having for their object the 
better, safer and more speedy aiministration of 
Justice should be as closely adhered to as possible. 
Had the Rule on ioterpleader been observed m 
this case, the District Magistrate would not have 
been under the necessity of ordering the amendment, 
the soundness of which has been questioned on 
Appeal. 

It is needless that I should express any opinion 
CO the propriety and expediency of the amendment 
ordered, as I find myself in a poèition to give a 
final Judgment on the matters originally mosted 
in the District Court. 

Allowing that the aes bought by the Respon- 
dentj from one Edouard, on lOlh July 1855, had gi- 
ven birth to two colts, there is no evidence in the 
Eecoid that the animal seized by the Usher of the 
Court was the very identical animal so purchased 
by the Respondent ; for, on the one hand, the de- 
darations ptoduced in support of her owner- 
sUp, in 1863, of the Carriole alleged to 
have been unduly seized, makes no mention of 
hsr, either before or at the date of 1863, being the 
owner of any ass. 

On the other hand, had she been in possession, 
in 1863, of the ass purchased in 1855, her return 
to the Internal Revenue Office would have includ- 
ed the ass ; the absence of any such mention in 
her returo of 1864 is an evidence of her never 
haniig been the owner of the ass aud colts now 
dttoied by her or of her having parted with the 


• - 
same, either at the date of her return or before 
that date. 

Should she have parted with it in favor of Ca* 
simir Jean Jacques, the seizure complained of 
must be valid in law, having been made on the 
Appellant's debtor the true and lawful owner. 

The authority given to the Appellant, on the 
4th September, to sell the ass and to do his best 
in the interest of the writer Casimir Jean Jac- 
ques, necessarily leads to tho iui'orence that the 
ass and colts were the property of Casimir Jean 
Jacques at the date of the seizure ; this inference 
has not been rebutted by any contrary evidence. 

Hence it follows that the Appeal, in this case, 
must be admitted as to that part of the Judgment 
of the District Cour^ which orders the restitution 
of the ass and colts, or the value thereof to the 
Respondent,- and that part which refuses the Plain- 
tif]^ and now Appellant his costs. 

The Judgment of the Court is, accordingly, thai 
that part of Judgment be and it is accordingly re- 
versed. 

Costs against Respondent. 


RÈGLEMENT DE COMPTES,— ReNVOI DEVANT 

LE Master,— Rapport du Master coNTssTi, 


Settlement op Accounts, —Remit to the Ma8< 
TER, — Master's Rm)BT objected to, 

DELTEL.— Plaintiff. 

Versus 
BOUCHET,— Defendant. 


Before : 
The Honorable Mr Justice Bestel and 
The Honorable Mr Justice Colin. 


,— Of Counsel for Plaintiff. 
F. Robert,—- Plaintiff's attorney. 
E. Bouchet, — Of Counsel for himself. 

,— Attorney for Defendants^ 


I5th March 1965. 
{Vide Supra. Vol. IV P. 64) 

The Report of the Master, in this case, was ob- 
jected to by the Defendant. 

His objections were heard a few di^e ago, and 
the Court took time to consider the arguments 
urged by the Defendant, for setting aside the Re- 
port. 

The evidence, so strongly relied upon by the 
Defendant, in support of his objections, in no 
wise shakes the conclusion come to by the Mas- 
ter. 

The amount of the draft of $ 364.96 by Bonchet 
on Messrs A. Lionnet & Co., in favor of Martinet, 
of the 30th September 1858, was received by, 
Martinel, and the Defendant now seeks to set off 
the above sum against the amount claimed from 
him in this Action. 

The draft clearly states that the anhMint of it 
was to be applied to the payment of a Bill, of a 
Bimilar sum, due on the 15th September 1858. 

The attempt made to connect this bill coming 
due on the 15th September 1858, with the ac- 
count now claimed fro»u the Defendant and' to 
prove that it had been ejiven in part payment of 
the account claimed, has failed, though leaving 
serious doubts on our mind. 


• 

Wô'WûQot, therefore, allow the setoff prayed for < 
by the Defendant. 

Judgment for Flaintifi. 

Each party to pay his own Costs. 

Supreme Court- 

JLppsx d'un Jugement du Master,— Licita- 
.jiON, — Signification du Pboces Verbal D'ad- 
judication,— Frais. 

ff après les règlements de la Cour le délai 
Rappel dun jugement d^ adjudication court non 
pas de la date de la signification de ce jugement. 
mais de h data du jugement lui même, qu'Usait 
ou non des mineurs en cause» 

Les Béglements de la Cour^ enjaisant courir 
le délai d'appel de la date du jugement d'adjudi- 
eation^ n^ontpas nécessairement abrogé la loi qui 
ordonne la signification de ce jugement, cette 
signification n étant pas requise uniquement pour 
faire courir les délais d'appel, 

La loi permet tout ce qu'elle ne défend point ; 
€t la loi ne défendant point aux parties en cause 
dans une licitation, d'insérer dans les conditions 
de la vente, une clause qui oblige Vacquéreur de 
prendre et de faire sigiiifier à ses Jrais une copie du 
jugement d^ adjudication, racquéreur gui a acheté 
sous Pempire de cette clause est tenu de V exécuter. 

ÂiTtAi, FROM Judgment of the Master, — 
LiciTATiON,— Service OF the Memorandum of 
Adjudication,— Ck)STS. 


By the Rules of Court the delays for an appeal 
run not from the date of the service of a judg- 
ment of adjudication but from the date of the 
judgment itself. 

This is true whether there be minors in the 
case or not. 

But the Rules of Court have not necessarily 
repealed the right of serving the judgment upon 
the parties to the cause, such service bnng requi- 
red for othef purposes besides fixing a terminus 
a quo for the délaye oj appeal. 

The law allows whatever it does not prohibit, 
and therefore as the law does not prohibit parties 
to a sa'e by Licitation from inserting amongst the 
conditions of sale, one binding the purchaser to 
pay for the Costs of a copy of the judgment and 
service thereof such condition anterior to the pur- 
chase is binding upon the purchaser, 

BOULLË,— Appellant. 

versus, 

S02NAT,— Respondent. 


Before : 
His Honor The Chief Judge and. 
The Honorable Mr. Justice Colin. 


J. L. Colin, — Of Counsel for Appellant. 
V. BoULLi,-— Attorney for himself. 
E. LscL^zio Jr., — Of Counsel for Respondent. 
£• Laurent, — Respondent's Attorney. 


31 5^ March 1865. 
This was an Appeal against an order of the 
Master of this Court, under date 2ir6t November 
1864, whereby the Master had disallowed the 
Costs of service of the Judgment of Adjudication 
upon the sale by Licitation of a plot of ground 
■itnate at Trois'Ilots, in the District of Flacq, the 


said Licitation carried on, bet ween the heirs of the 
late Frederick Mamet. The land was sold at the 
Bar to Alcide Somay, the Respondent, who ur- 
ged before the taxing officer, that the costs of ser- 
vice of the Judgment of Adjudication were unne- 
cessary and ought not to be allowed in taxation. 

A case similar to this, BorLLÉ v Chauvin waa 
some time back brought before the Court, when 
the Court held, several points urged this time, net 
having been opened for its consideration then ; that 
the Costs were unnecessary. 

It seemed to the parties that as the point was 
of great importance for the guidance of the pro- 
fession, and as the case had not been fully argued, 
one point only having apparently been insisted oa 
by Counsel, that this new case arising the subject 
should be considered in as much as if the new Ra- 
les of Court were held to have not only modified 
the 'delays for appeal but entirely abolished the 
service of the Judgment of Adjudication, certain 
other matters regulated by the Code of Civil Pro- 
cedure and not contemplated by the Rules of Court 
would apparently be modified. 

J. Colin for Appellant, The question touches 
our system of procedure in matters of Adja- 
dication, and also our Rules of Court. The 
Licitation took place between the heirs Mamet» 
there were minors cmong them. Art. 7 of the 
conditions of sale stated that the purchaser 
should be bound to give to the Attorney in 
charge of the sale a common office Copy of the 
Judgment of Adjudication to be notified to at the 
purchaser's own expense. 

The purchaser denies that he is bound to give 
such offîce copy, because service of the judgment 
of adjudication was not at all necessary. 

The question was raised before the Master» 
when the Bill of Casts came to be taxed. I con- 
tend that the clause, like that which was inserted 
in the Conditions of sa)e, is binding upon the par- ' 
chaser, that, at all events, it is necessary that the 
judgment of adjudication should be served upon 
the co-licitating parties, and thirdly that when 
there are minors, judgment should be served upon 
the guardian and sub-guardian. Arts. 965 & 972 
of the Code of Civil Procedure^ refer to the forced 
sales of Immoveable Property for the formalities to 
be followed in matters of licitation and Art. 965 
Inys down that the formalities required by Art, 
707 and following, for tlie forced sales of Lnmo- 
veable property shall be followed for Licitationa. 

Now Art. 714 requires the service of the judg- 
ment of adjudication. By reference to the Arts, 
743 and 744 such judgment ought to be served 
not only upon the guardian, but upon the sub- 
guardian of minors. The Rules of Court have not 
repealed those Articles, nor has the modified 
machinery which they have set in motion for the 
sales of Immoveable Property, made the fulfilment 
of those formalities, impossible or even incon- 
venient. 

Licitations are voluntary sales, and therefore 
parties have a right to impose when they part 
with their Estates, conditions which the law does 
not forbid. 

Lecl^io Junior for Respondent, The arti* 
cles cited have been modified by the Rules of 
Court which make the service of a Judgment of 
Adjudication quite unnecessary and there is no 
reason to impose upon a purchaser unnecessary 
expense. The object of the service of thejudg^ 
ment required by Art. 714 was to fix the tima 
when the delays for an Appeal against the jadg- 
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ment of adjudication vrould run, but by the Rules 
of Court that delay is made to run from the date 
of the judgment itself. What is the use therefore 
of the service since its object has entirely ceat^ed. 
The argument drawn from the ordre, seems to me 
not to apply ; if service of the judgment has cea- 
sed to be necessary, it has ceased to be necessary 
for all purposes. Nor can the Conditions inserted 
in the Cahier des Charges be a binding one, no 
party has a right to impose upon the other costs 
which are not necessary. If it be held that ser- 
vice of the Judgment should be effected upon the 
guardian and sub-gaardian of the minors, at all 
events, it should not be effected upon other people. 

JUDGMENT. 
There is no doubt that several points have in 
this case been laid before us, which do not seem 
to have been urged in the previous case which 
necessarily as to the parties to it, whatever be 
our decision in this cause is res judicata^ and is 
not touched by the present decision. 

By the Code of Civil Procedure previous to the 
new Rules of Courr, it was necessary, indispensa- 
ble to serve the Judgment of adjudication, for the 
delay allowed for an appeal, only began to run 
from the date of such service, nay, when there 
were minors in the cause, service was to be effected 
not only on the guardian, but also on the sub- 
guardian, as until that were done .the delay for the 
appeal was, so far as the minor was concerned, 
suspended. 

The Rules of Couit have changed the mode of 
appeal and whether there be or be not minors, 
delay for the Appeal now runs in obedience to 
those Rules, not from the day of service of the 
judgment of adjudication, but from the day that 
the Judgment has been given. 

This rule directly changes the law touching 
the delays for the appeal, and the terminus from 
which (hey are to run, bu^ this rule does not say 
that the service of the judgment of adjudication is 
dispensed with ; and it is plain that if a law or- 
ders A & B, and a subsequent law repeal A, it 
does not necessarily repeal B ; the Judges who 
framed the rule might well be satisfied that the 
delays for an appeal, extending over the period of 
three months from the date of the service of a 
Judgment were too long, and might well intend 
and order that such delays, which, of course, prac- 
tically extended to a longer period than three mon- 
ths, should be shortened ; without iu that account 
wishing or intending that the service of the judg- 
ment of adjudication should be dispensed witli. 

Still, although we would not willingly hold that 
a law was repealed by implication, if the sole use 
of the service of the judgment of adjudication 
as decreed by the Code, were to fix, to lay down 
a terminus â quo for the delays of an appeal 
the mode of appeal having been changed, the de- 
lays for the appeal running from the date of the 
judgment itself, the Respondent's argument that 
the service of the judgment was unnecessary 
would be entitled to the greatest weight,» why 
incur the costs of serving a judgment of adjudica- 
tion, if that service- is to be of no use whatsoever. 

Bat such is not the case, and the service of a 
judgment of adjudication was not intended by the 
Code merely to settle a day from which the right 
of appeal might be reckoned, when we go on con- 
sulting not one article of the Code, but the whole 
Ck>de the economy of the legal system which it 
enacts, we find that the service of a judgment of 
ndjndication fixes a terminus from which the time 


when an order for the distribution of ^Ee^ale-pricg 
of an Estate should be reckoned, and that Is 'one 
month ; that is a delay quite independent of the 
delay for the appeal which was of three months ; 
now the Rules of Court have not touched this 
delay for an order, it remains, and very probably 
because the Judges who framed the Rules, 
thought the reasons given by the Article of the 
Code a very good one, to allow the creditors and 
purchaser to settle amicably, if they could, before 
the expensive and lengthy jnocedure of an Ordre 
was proceeded to, at all events this Article 
shows that the service of the judgment of adju- 
dication was not intended by the Code only 'to 
be the basis of the period within which a party 
aggrieved might appeal,a basis which by the chan* 
ges brought about by the Rules, has disappeared, 
but that it was intented for other purposes be- 
sides, purposes which the Rules of Court do not 
seem to have intended to touch, and certainly 
have not touched. 

We thmk, therefore, that in strict law, the 
service of a judgment of adjudication ought to be 
allowed in taxation, if the special contract of the 
parties to the sale, have not framed conditions 
contrary to the operation of the general law. 

We may say further, because the point was 
touched in argument, that the delay for an ap- 
peal, whether for nlinors or majors run from the 
day of the judgment. The Rules make no diffe- 
rence and why should it ? Siace the minor is 
protected by his guardian, and by a guardian and 
sub-gardian ad hoc in case of necessity. 

But in this case we find a special contract. The 
parties who sold, and this was a sale by Licita- 
tion, framed certain conditions of sale, conditions 
which the purchaser knew before he bid, or 
which be might have known, if he had taken 
the ordinary and legal means to ascertain. 

One of those conditions is expressly that an 
exemplification of the judgnient of adjudication 
shall be by the purchaser, given to the Attorney 
carrying tin the proceedings, in order that service 
of the same might be efiected upon the parties to 
the proceedings. 

Under that condition, the Respondent purcha- 
sed, under that condition he holds, and if he were 
allowed to shufile off this condition, why not 
another condition, and than another, uiftil he 
makes for himself a bargain more in accordance 
with his interest than the intent of the vendors 
who had a legal right to impose the conditions 
they agreed upon ; provided they be not impos- 
sible or illicit, or contrary to public order. 

The condition is assuredly neither impossible, 
nor contrary to public order neither again is it il- 
licit, even supposing it were contrary, to the ge- 
neral operation of the law, if there were no special 
contract, it is not in that account illicit. Rights 
are given by the law and liabilities which every 
day may be legally by the special contract ot par- 
ties, modified or departed from a carrier has a pri- 
vilege for his dues or freight on the goods he has 
carried, that is the general law, he may sign a spe- 
cial contract by which he parts from that lieu, he 
may waive that lieu, deeds of lease of co-partnery 
are made for a determined period of time, every 
day they may most lawfully by the mutual consent 
of parties be sooner determined, be modified all 
that is not only perfectly legal, but the business 
of a civilized community would be sadly hampe- 
red were it otherwise. 

Why then should, not the owners of a piece 
of land who wish to sell it, agree upon the coq« 
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ditionfl they wish to impose, no one is bound to 
buy, the interest of parties left unskocked, will 
soon find out whether conditions are too onerous, 
if they seem so to one, have not hundreds of 
instances securr d in which the one dissatisfied 
co-owner has interfered and obtained a change of 
conditions, if there are, minors, as we stated 
above, the business of the community and the 
interest of majors, cannot be brought to a dead 
lock, because they are minors ; and therefore the 
gnardians who must be parties to the cause, can 
and do interfere, and object when the interest of 
the minor requires it, as for the purchaser, he is 
ffafe, quod facit iuior, facU pupellus, and be- 
sides no one is compelled to buy. 

If there are creditors, they too may interfere, 
if they think the condition likely to prevent 
purchasers from buying at a fair price. When, 
therefore, parties using their legal rights, have 
laid a condition of sale whoreby they should be 
entitled to get service of a judgment of adjudica- 
tion, which in reality means, exclusive of the legal 
obligation of which we have spoken of in the for- 
mer part of this judgment, that each and every 
one of them shaU have a copy duly certified of 
their title, it is not right that the purchaser should 
be allowed to complain, the next move might be 
that vendors too would like to add to their oondi- 
tions of sale and where would be the purchaser's 
security no, vendors and purchasers have, the one 
sold, the other boaght, under a contract, and if the 
conditions are neither impossible nor illicit nor 
contrary to public order, they must faithfully 
• stand by their contract. 

We are happy to think that if it were necessary 
to consult of the expediency of the condition like 
•the one in question, we believe it to be rather ex- 
pedient than otherwise that the condition should be 
inserted. 

A Copy duly certified of the Judgment of Ad- 
judication is a title ih the hands of the vendor, let 
us suppose, and such things may happen the ori- 
giual lost, is if not plun that the unpaid vendor 
who has in his hands a certified copy upon which 
he can act and protect his rights, is secured from 
the delays, the danger that he runs if no orginal 
could be found, and no copy forth coming. No doubt 
such occurency may be next to impossible, but it 
is not next to impossible that the unpaid creditor 
should after waiting many months for his money, 
' found himself compelled to have to pay for an 
exemplification himself, when the purchaser has 
not done so, it is not next to impossible that a 
vendor who wants to raise money on his title, 
should be asked to produce one judgment of ad- 
judication, and why should he have to pay for it, 
when the purchaser should, and when be can le- 
gally make sure that the purchaser shall by making 
it a condition of sale, that he do pay the costs of 
the judgment of adjudication, and service of the 
same. 

We have entered so far into the question which 
might have been and is in fact solved by the first 
point examined by us, because this touches 
an Attorney's costs not that the Attorney's costs 
are really the issue, for if he does not get his 
costs from the purchaser according to the pur- 
chaser's contract, he will get them from his client 
according to his client's instructions, but because, 
as it Is our wish and our duty, and as we think, 
we watch narrowly to prevent all vexations and 
abusive costs, we think it but just to a respec- 
table profession that the maxim that a labourer is 
worthy of his hire, shoold apply to it as to every 


other calling. We have decidedly set ourselvei 
agamst heavy fees and costs between party and 
party, not in theory only but in daily practice, 
but when the matter of costs is one which is the 
necessary corrolaf y of a just and legal contract 
costs above all anterior to the purchase made by the 
Keàpondent, the Attorney who claims for costs, 
claims but what is fairly his due. 

Order reversed, costs disallowed by the Master 
to be allowed in the taxation of the Bill of Costs. 

Each party, in the cause here, to pay hia own 
Costs. 


SoCUéTi EN 


Supreme Court. 

PARTICIPATION,— AnBlTRAOE,— C. 

DE C. Art. 51. 


Bten cue les clauses d'un contrat de société en 
participation n'aient pas été entièrement sui- 
vies, la Cour a décidé que la société ayant 
existé pendant un certain temps, Pun des associés 
avait droit de réclamer la nomination d^arbi- 
très pour régler et arrêter les comptes. 

Partnership,— Joint adventure,— Arbitra- 
TiON,— C. OF C. Art. 51. 


Although the stipulations of a eontratt of joint 
adventure, in wood, had not been liierally com- 
plied with, but the business has gone on for 
a certain time^ the Court held that one of the part- 
ners was entitled to caU for the appointment 
ofarbUrators and a statepient of accounts of 
the whole operations, 

DELTEL,-Plaintifi: 
versus. 

Ev. PILOT & Co.~.Defendants. 


Before : 
His Honor The Chief Jcdok and. 
The Honorable Mr. Justice Bestel, 

E. Lecl^io Jr,— Of Counsel for Plaintiff. 

F. Robert,— PlaintiflTs Attorney. 
J. L. Colin,— Of Counsel for Defendants. 
E. Bo ULLjé,— Defendants' Attorney. 

7M March 1865. 

On the 5th of September 1863, an agreement 
wm made sousseing-privé, between the fbllowîne 
parties : 

" Entre lès soussignés ; 

"Messieurs Ev. Pilot et Compagnie, Négociants 
" demeurant au Port-Louis. 

" D'une part." 

" Et Monsieur Ch. Deltel aîné, Commerçant, 
agissant tant en son nom personnel qu'en celai 
de la nouvelle Société Delsel aîné et Co., qui 

" sera formée à partir du 1er Janvier prochain, 

" dont il reste gérant. 

" D'autre part.'» 

Messrs. Pilot & Co. were to put themselves in 
communication with the house of José D'Almeida 
and sons of Singapore, or some other Commercial 
firms there, with the view of engaging their Cor- 
respondents to send annually to Mauritius 100,000 
planks and 500 or 600 large boards, according to 
the dimensions specified in a letter to be" sent, o£ 
the same date, to the above named Commercial 
firm, at Singapore, 
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Filol and Company were to sell the ttôod art 
Mauritius» wholesale or retail, in the manner set 
forth in the writing ; the agreement was to last 
for 3 yeais. to be reduced to one year, if the pro- 
fits were not satisfactory. Each of the parties 
was to 1)0 equally interested in the operation, if 
Messrs D'Almeida and sons did not choose to take 
an interest in the venture which was to be o£Fered 
to them. If they agreed to join the oth^r parties, 
then each of the three was to hare one third in the 
operations. After the clearance of each cargo the 
proâts were to be divided ; some other stipulations 
were inserted which did not bear upon the present 
questions. 

D*Almeida and sons agreed to take a share in the 
business ; some cargoes of wood arrived in Mau» 
ritius, but the result of the sales, according to the 
allegations of the Defendants, not proving satis- 
&ctory, they wrote D* Almeida .& Co. to send 
no more timber, and a stop was put to the opera- 
tions, without communicating with the Plaintiff. 
The Defcyndants had consulted him about the 
sale of the first cargo, but about nothing else. No 
new company of Del tel aîné was ever formed. 

The Plaintiff raised the present suit, calling on 
the Coart to appoint arbitrators to state accounts 
and deciJe all questions between parties. Among 
other things the Plaintiff advanced a claim of drd. 
4,000 damages, on the ground of the Defendants 
having given up the operations without consul- 
ting him, or getting his consent. 

Couir» for Defendant : There is no place here 
for the ** Arbitrage forcé" of the Commercial Code 
which is still the law of Mauritius. There never 
was any " Société en participation." The new 
Company of Deltel aiiié never existed. The two 
qualities of the Plaintiff, in the sous seinç'privéy as 
an individual and as representing the new firm 
then contemplated, are indivisibh'. If both did not 
exist the contract was absolutely at an end, or 
rather it never began. The present demand is 
quite inadmissible, even on the Plaintiff's 
own shewing. How could D*Almeida and sons 
of Singapore, one of the alleged " Associés, " 
be brought into this Court? 

Leclezio, contra : The contract began from the 
very day of its date. The D> fendants, on the 
lame day, wrote to D*Aln»?ida and Company to send 
tiie first cargo of timber which duly arrived and 
.was sold. We wei*e consulted, and probably 
consulted about the price. We never heard 
that D* Almeida really accepted a share in the 
venture. This is the first time we hear of the 
matter, and shews how studiously every thing 
was concealed from us, though we were par- 
tners. We never were called upon to form 
the new partnership mentioned^ in the *^ sous seing 
privée " we never received any mise «n demeure 
on the sabject, and we are not therefore to be bla- 
med if uo such association was really formed. 

Thk Court. — This case appears to us to be at- 
tended with some nicety. But, after repeated 
penisai and consideration of the statements of the 
parties and the documents before us, we do not 
see how we can refuse the request of the Plaintiff 
to have arbitrators appointed under Article 51 of 
the " Code de Commerce." 

f- The Defendants, on the one part, entered into 
the agreement of 5th S*'ptember 1863 with the 
Piaintifl, in two capacities : first as a private 
person, secondly as representing a Company 
not yet formed, but which, according to the 
statement in the contract» was to beconstita- 


ted on the I St January following. On the *sûne 
day, viz : 5 th September 1863, the first step in 
th^ business began by the act of the Defen- 
dants. They wrote to the Commercial firm of 
D*Almeida and sons at Singapore. That house not 
only accepted the proposals generally, but agreed 
to take a share in the venture, and the first cargo 
of wood arrived at Maaritius. This was duly 
communicated to the Plaintiff and he was consulted 
as to the price at which it should be sold. Fresh 
cargoes arrived ; the results, \t. is said, were not 
satisfactory, and the Deieuduuts put an end to 
the operations without communicating with the 
Plaintiff, although they called upon him to contri- 
bute his share of the alleged loss. 

We think, that the Plaintiff is entitled to ask 
accounts of the whole business, and to have arbitra- 
tors appointed. 

The only serious defence is tkalthenew firm was 
never formed. That is true, but the Defendants 
never took any steps to call on the Plaiutiff to get 
that new fi m established, and on his failing to do 
so to get the joint adventure declared at an end. 
On the contiary, wefiiid, in a letter dated 31st 
March 1864, and written by the Defendants to 
D'Almeidaandsons, the following passage. ** Ainsi 
•* que nous vous Tavons écrit le 2 Mars dernier, 
'< notre désir est de cesser l'opération de bois que 
*' nous avons entreprise, et nous sommes aises 
'* d'apprendre, par votre dernière lettre, que vous 
*• aviez suspendu vos acquisitions. Nous croyons 
** devoir vous informer du motif qui nous oblige 
" à ne pas continuer l'opération. M. C. Deltel 
" avait, dans cette affaire, pour compte de son 
" chantier de bois, un intérêt qu'il ne peut plus 
^* avoir maintenant, attendu que son chantier de 
" bois est en liquidation, &a. 

This is a plain recog lition, by one of the joint ad- 
ventures, in a letter addressed to a co-partner, 
that a third party, viz : the Plaintiff, had and in- 
terest in the speculation up to that period. We 
do not think that the Defendants can now go back 
upon this, and take up an inconsistent position. 
No doubt the letter was not addressed directly to 
the Plaintiff, but it was written to a party who 
was no stranger to the affair, but had an interest 
in it to the amount of one third. 

Further it is not said that the Defendants ara 
put to any loss or disadvantage by the new firm 
never having actually existed. The Plaintiff is 
willing and able to do, in the matters, all that 
such a firm could have done if it had been consti- 
tuted. He contracted as well for himself perso- 
nally as for the new firm, and is now ready and 
able to perform the whole of the obligations un- 
dertaken by him. 

We, therefore, order the parties to name arbi- 
trators, within 14 days from this date. Failing 
their doing so, either party may enrol the case 
and call on the Court to do this for them* 

All questions of Costs reserved. 


Sapreme Goart. 

S0Cl/.Té, — RÈGLE3fENT DE COMPTES, — SenTOI 
DEVANT LB MaSTER, — ^APPSL DU JUGEMENT DU 

Master. 

Partnership, — Settlement op Accounts,— 
Remit to the Master, — Appeal from judg- 
ment OF THE Master. 
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MÉE & SÉrRîîî,— Appèilantà. ^ 

Versus. 
PRCDHOMME & ANOTHER,— Eespondents. 


Before : 
Hi« Honor the Chief Judge and 
The Honorable Mr. Justice Brstel. 

Hon. L. Arxaud, — of Counsel for Appellants» 
E. DuviviER,— Appellant»' Attorney. 
J. L. Colin,— of Counsel for Respoudenta, 
A. J. Colin,— Eespondeftts' Attorney. 


7M March 1965. 

The Couht.— The origin of this case is to be 
found in an Agreement, between M6e and Seurin, 
on the one pait« and Frudhomtne Brothers on the 
other iNiit, dated as far back as Ist November 
184*3, which came forcibly to an end ou 24th 
June 1846. 

The agreement has reference to the working, in 
'coinuion rf a Distillery at Bon Accueil, Fituate in 
the Disuicc of Suvauf . 

The sudden and foiciblo rnplure of ihft agree- 
ment has leil to very Ungtliened and complicated 
judicial discussions between parties. 

* The whole matter was referred to the Master, 
Mr. BcKY, who, after speiuiiiig a good deal of 
ti nc utid labour, reported, on the 6th March 
1857, the conclusions arrived at by him on 'he 
several issues between the parties, both of which 
objected to the Report. 

Seven points were submitted to the investiga- 
tion of the Master. 

T\w Jirst point refers to the necessity of a writ- 
ten consent by Pru<lhoninie, for all supplies made 
according to ili^ terms of the Agreement. 

The reason» of the Master, iu sup}X)rt of his di3- 
missat of this first f)oint, amongst; others the ab- 
aencc of any objc-ction on the part of Frudhomme, 
to the impropriety of the cuui se pursued within 
his own knowledge, are such as to lead the Couit 
to afHrin this firot part of his Bêport with the 
limitation attached thereto. 

The second point taken refers to sundry payments 
alleged to have been made si ce the cessation of 
the partnership and which were disputed on tliat 
ground. 

But the dissolution of the partnership was judi- 
cially pronounced OR the 26ih June 1846; with 
the exception of a few triâing payments since the 
date oîxhtà dis^solution, the other disputed pay- 
ments were made for supplies or work perfor- 
med before such dissolution. 

These payments, having thus been made for 
suppliers etc. anterior to the dissolution of tho 
pultler^hip, and the trifling amount of payments 
after the dissolution of the partnership, fully 
justified the Master in overruling this objection. 

Th.o third point is an objection taken to the 
payment of a fuui of nine hundred and forty two ' 
dollars to one Antoine Chnuvet. 

Tlie account given for the non poduction 
of the vonchets called for, the coirectness 
which has tiot been discuted by Prudhomme. 
and the receipts by Chauvet of the Rum above 
mentiontd, fully wairant the dismissal of this 
third obji'Ction by the Master, whose conclusion 
on this head mu.st be and is hereby affirmed. 

The fourth point refers to the payment of a 
■um of p. 1729 9i c. paid for six mules and two 


donkeyn. pnrchoged by Mée and Sevrin, for the 
use of the Distilleiy, alleged to have been unduly 
carried to the credit of Mée & Seurin. 

Upon the reduction of that sum by ^ 383,10, 
for the reasons st-utcd in Xhe Report, we feel Qur- 
selves called upon to affirm the Repoit of the 
Master on this 4th point 

The fifth point has reference to interest, oa 
balance of two accounts, whfeh interest has been 
very properly disallowed by the Master; this dis- 
allowance we affirm. 

The sixth point affects tho refusal of Mée and 
Seurin to take delivery of the Rums subsequent* 
ly placed on Galea's store. 

We agree in the finding of the Master, on this 
fifth objection, that, for the reasons stated in the 
Report, the amount of the rums sold by Pru- 
dhomme to Galea, should not appear in the ae- 
couut to the credit of Prudhomme. 

The seventh point refers to the solidarity be« 
tweeu the brothers Prudhomme. 

Mce and Seurin having admitted the absence of 
any solidarity between the brothers Prudhomme, 
the Master has very properly ordered that the ac- 
counts be made up without interest, and rectified 
by (he rejection of auy solidarity between the 
Brothers Prudhomme. 

We also affirm the finding of the Master as to 
the balance due to Mée and Seurin; and his award 
as to the costs. 

Thé respective Appeals are dismissed aco6rdiiig« 
ly ; each patty to pay hid i)wn costs. 


Bail Court. 

Appel d'un Jugement de magistrat dk 
District,— Action en nullitis de vente pocb 

cause de fraude a la RKQLÊrE D*UN Cft/:ANCIEB 

DU VENDEUR,— Competence de la Cour de 
District. 


Appeal from judgmfnt of District Magis* 
trate, —Action in nullity of the deed of 

SALE for fraud AT THE REQtTEST O^ THK VMT- 

DOR, — Jurisdiction of the District Cocbt. 


ABDOOLA,— Appellant. 
Versus 
ëANKURSING & OTHERS,— Bespondwto. 

Before 
The Honorable Mr. Justice Bestxi.. 


C. M. Campbell, — of Counsel for Appellaiii. 

J. SiMONET, — Appellant's Attorney. 

l! SmLA^i-"" } of Counselfor Respondents 
G. A. RirtER,— j Bçgp^ndent^. Attornîea. 


7 th March 1865. 

On the 30th November now last past, the now 
Appellant obtained a Judgment, in the Bail Court, 
against one Gopaul, condtir ning the latter to pay 
to him the sum of three hundred and thirty four 
dollars, — And oti the 3rd Decemlïfer following, 
the now Appellant obtained an Order, for the pro- 
visional seizure of the goods and effects of the said 
6opauf, to secure payment of the ^{^m'sb awai-'cled 
to him. 
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Upon Ùié prdvîaîonil ieîftire beîog effected, 
the Respondent Bhoodutr,<m the 13tb December 
nov last past, obtained an Order calling upon 
the seizing Creditor, AMooIa, now AppeHhiit, to 
Bhew (^o«e, on the 16ih December last, why the 
provisional seizure inade at his, Abdoola's leque'st, 
should not be removed. On this Summons the follo- 
wing Order was made, at Chambers, on the 16th 
December 1863 : 

•• I hereby grant eight days to the said Plaintiff 
**(tiie now Api)el ant) to attack the deed of sale, by 
** Gropaul to the said Bhoodun, and I order that the 
" said Bhoodun do, in the rtiean while, keep pos- 
" flessîoà of the property (seized) on furnishing se- 
" carity for thé amount of j$[ 125 uutil the issue of 
*^ the said action. " 

The sale; the validity Of which was to be tiled, 
purporting to have been made for the sum of one 
hundred and twenly five dollars, an amount clear- 
ly wllhin the jurisdiction of the Disttict Magistra* 
te, the now Appellant brought an action, before 
the District Court, against Gopanl and several 
other interested parties, to have the sale from Go* 
paul to Bhoodun deolared null and void as fictitious 
and fraudulent» 

At the trial the Defendant Bhoodun and his co* 
Défendante pleaded to the jurisdiction of the Court 
below. 

The plea was allowed by the Magistrate who 
considered himself incompetent to try an action for 
the cancellation of a deed of sale on à charge 
of fraud. 

I was atfiist inclined to concur in the opinion 
expressed by the Magistrate, tecause I was under 
fhe impression that the Action brought in the 
Pistrict Court was in execution of the Judgment 
given between Abdoola and Gopaul. 

But such is not the case. On the seizure of 
ihe horse and carriole on Gopaul, Bhoodun, a 
stranger to the Judgment made between Abdoola 
and Gopaul, alledging a right of property in the 
subject matter of the seizure, by virtue of a deed 
of sale, applied at Chambers for the removal^ of 
ihe seizure. 

The validity of the deed of sale haying been 
questioned, and the Judge at Chambers not having 
power to entertain the point mooted, granted to 
Sté now Ee^pondent, Abdoola, eight days for the 
purjpose of attacking the deed «f sale the validity 
of which Ws disputbd. 

The consideration money stated ia the deed 
of , sale being on^ , [hundred and /t^^venty five 
dollars, the now. Appellant brought hi^ action 
in caBceliatioQ before the District^. Qour^ which 
dfjelixied trying it without assigning h jw^ver any 
ieaflC9 in support of tlie alleged wantof jurisdic- 
tion on its part. 

I do not suppose that the Magistrat^ refused 
entertaiqj^pg the Action, merely because ^ratid lias 
been alleged in 'the demand as oiie of the grounds 
for the cancellation of the deed of safe. 

Another ground was assigned for the cancella- 
tiiOQ. I !iead \v\ the d<^mand that the Plaintiff called 
vpoQ th^eeyerar Defendants in the cause to shew 
cause why, the deed of sale in question, should not 
be decUued null and void as fictitious and fraudu- 
lent. 


fhe case pu ïlie other ground awîgnêd, (viz) 
the fictitiousnéss of the alleged sale. 

By Article ,1167 Codr Civil, it is expressly 
enacteii thut : "lis (the Creditors) peuVeut ausst, 
" en leur nom personnel, attaquer les actes faits 
" par leur débiteur en fraude de leurs droits." 

Actions to this end,are daily brought before the 
Civil side of Courts of law in this Island as well 
aq in Europe. The end of such actions being a 
civil reparation of the wrong f^u-^itained, the ac- 
tions have invariably been tried and adjudicated 
upon. 

The Appeal ft therefore aVowed; ; Judgment of 
the District Court is hereby reversed. Varties 
referred to the District Court for trial and judg- 
ment on the merits. 

Costs against the Respondents. 


Supieme Uourt 

Divorce, — Adultère, — Djesaveu d*eïcfakt, 
C. C. Akts. 312 & 313. 


DivoRCB,— Adultery,— Rejectioj» 
CHILD,— C. C. Arts. 312 & 313. 


OF À 


Adsttmitfg, ^ 

District Court, on its Civjl Side, to h«ye been 
inccmpetedt tb tiy the validity .of à sale, on 
ttie^'Mlë ^^ttttd of firaud, toe CrimiBal. side 
gf Ihe Court was not the less competent to try 


BLONDE AU, - Plaintiff. 
Ver$U9 
PHILIBERT & ANOB.— Défendant». 

Befoi'e : 

• 

His Honor the Chief Jtn)GEtind 
The Éohorable Mr. Justice BesteI. 

J. L. CoLm,— Of Counsel for Plaintiff". 
A. Chauvet, — Plaintiff's Attorney. 

31*^ March 1866. 

The Court. This was a case of Désaveu 
d'enjant^ m which the husband asktd to hâve it 
found and declared by the Court that a maîe^child 
born of his wife, on ihe 7th December last, is not 
his son. 

The strict Rules of the Codes in case? of this nar 
ture régulai ing among other thi iigâ,the time after thp 
birth pf the child within which such à demand 
must be made, and thé appointment of a guardian 
ad hoc for the protection of the child, have all been 
observed in the present case. 

No appearance. . was .made w;hen the case first 
came on for hearing before the Court, bj the mo- 
ther or by the guardian ofthe child, appointed by the 
family Council, who was the putative ftither ; but 
looking at the grave interests involved on all sides 
and not least on the'p~art of die child itself, the 
Court ordered a thorough iuvestigation of the 

façU* 

Fi-om the iproof adduced partly ÂU w.ritjpg and 
partly oral, the foiiwicg results are clearly esta- 
blished. 

The Plaintiff and his wife were married on 30th 
June 1 860. On 18th January of last year, 1864, 
the Wlfe^'left thé conjugal retjidence. They hai 
no children. Subsequently counteractions of divor- 
ce for "excès, sévices et ~- " 


mju res graves were 

raiised by the spouses. The suit at the husband's 

for the sake of argument, the instance was withdrawn, aiid in the suit at the 

^ instance of the wife^, Judgment of divorce was 

granted on 5th Janiiuary last (1865). Pen- 
ding the wife*» suit'of diVdrce^she Was authorized, 
by a Judge's Order, to live in a ceitain domicile, in 
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Port ïÀaH. This residmica ilie nhaadoned and, 
wilbout the knowledge of her husband, changed 
her abode repeatedly, and associated with a young 
niHU who was often seen iu her company solut 
rum sola» On the 7th December 1864» she was 
delivered of a nuile child now sought to be repu- 
diated by the husband, the birth of which was 
concealed from the hut»band. 

The husband and wife never met subsequently 
to her leaving the conjugal residence, at least 
ever J fact iu the ease led to the conclusion that, 
from that date, they were quite a'.ienated from 
each other and were never iu company. The 
paramour on the occasion of the b^'th of the child 
acted as if the mother of the chiltl was his wife, 
and aa if ha were the father of the child. 

Among other things, he went for the '' sage- 
femme *' and accepted thd child when presented 
to him as its father. The husband having got 
notice of the birth of the child immediately took 
the proper legal stepe for disowning it. 

Such being the facts elicited in the inquiry, we 
have now to apply the taw applicable to this class 
of cases. It is clearly stated as follows in Artri 312 
and 313 of the Code: 

*' 312 L'Enfunt conçu pendant le manage a 
*' pour pète le mari. Néanmoins celui-ci pourra 
** désavouer Tenfant, s*il prouve que, pendant le 
*' temps qui a couru depuis le trois-centième jus- 
** qu*aii cent quatre-vingtième jour avant la naissance 
•' de cet «niant il étair.,soit pour cause d'éloignement 
«*soit par IVffet d- quelque accident,dan8 Timpossi- 
«* bilité physique de cohabiter avec sa femme. " 

313. Le mari ne |K)urra, en alléguant son im- 
puissance naturelle, désavouer l'enfant: il ae pourra 
le désavouer même pour cause d'adultère, à moins 
que la natbsance ne lui ait été cachée; auquel cas il 
sera admis à proposer tous les faits propres à jus- 
tifier qu'il n'eu est pus le |jère. " 

Now the present case is plainly within the second 
of these two articles The birth of the child was stu- 
diously concealed from tliehudbaud. This entitles the 
latter to submit a proof to the Com t, of alt facts 
and ciicumstancestendiugtosliow that he is not the 
fiither. He has done so and we are satisfied on re- 
viewing tiie facts already enumerated that he is not 
the father of the child, and that he is entitled to 
have Judgment in this suit to that effect.' 

The principles applicable to such a case as this 
are well enunciated in the Decisions of the French 
Courts quoted at the Ban— S. 1859.2.534 with 
Editor's Note, and S. 1860.1.438. 

The Court accordingly finds that the Plaintiff 
is' entitled to have, and heieby hasa Judgment 
findiiig that he is not the fiirher of the child in 
question. 


Bail Court. 

Vbhte d'akucavz, — Chstaux,— Garaktie, — 
Vick bkdhibitoibb,— Boitekib interxittente I 

POUB CAUSE 1>B VIEUX UAL» — ACTION EX b£sO- 
LUTIOB DE VENTE. 


Sale of animals,— Horses, — Guarantee,— 
Bedhibitobt Vices, — Intermittent lameness 
caused bt an old diseaae,--action in cancel- 
lation of bale. 


^DUBOIS. — Plaintifi 

Versus 
FOUBCAND, —Defendant 


Before 
The Honorable Mr JuaTiCB CoLor* 

G. GuiBERT,— Of Counsel for Ph intiff. 
F. RoB£RT,~Plaiutiff*8 Attorney. 
S. J. Douglas, — Of Counm*! for DefcnJant 
J. PiGNEGUT,— Defendant's Auomey. 

Zlst MaroMSeS. 
On the 23rd of February 1865, the Defendant 
sold to Plaintiff a pair of liay horses for the sum 
of g 500. and this action was brought by the Pkin- 
tifi to liave the sale cancelled on account of a la- 
tent vice or defect which he. the Plaintiff, was not 
and could not be aware of. The defect alli g d was 
an intermittent lameness. There was no special 
warranty in the case which must stand or fell 
upon the legal warranty given by Art : 1642 of 
the Code Civil. 

Care must always be taken not to confonad 
the present lawofFrance wiih the original Codes 
NAPOLioN which, with our Orders, final Arrests^ 
Ordinances and Rules, contain our laws. The chan- 
ges and modifications brought by the Legislature 
of France to the original Codes are, in the editions 
of the Code printed some time after theeaactment 
of tlie new laws, found in Italic letters, in the text 
itself, with reference to the date of the new laws ; 
but after some years there is to be found reference 
in a mere marginal or first note ; and yet the arti- 
cle may, by the new law, be a very different one 
from the article as it stood ; and it stands for Mau- 
ritius where it has not been repealed or altered. 
But care must also be taken not to allow, in some 
cape/*, too much weight to Judicial Decisions 
which are coloured by the spirit of the new al- 
teration,* and which, of course, cannot go 
with the same authority, in Mauritius, as tha 
Decisions which, being previous to such altera- 
ti ns, are not and cannot he' under the influence of 
the new enactment. This, of course, is very far 
from applying to all Judicial Decisions, but to 
those which evidently bear in their face the traces 
of the iufluence of such new laws. 

By the new law of Franco of 1838, lameness 
caused by an old disease is per sea redhibitory 
vice, and per se suffices to anuuU the same. 

But such is not tlîo law of Mauritius, which is 
entirely governed by Art : 1642 of the Code Ci» 
vil, and there the defect complained must be a la- 
tent one, which the purchaser could not by him- 
self have ascertained. Hence it clearly follows 
that, although lameness may be a vice redhibiioire^ 
it is only when it does not comewithin the excap* 
lions of An : 1642, just as the other diseases in- 
cluded in the new french law of 1838 may be^ 
jast as other diseases not included in that lawmaj 
be, if they do not come within the exceptions of 
Art : 1642. 

Now it is from the facts of the case that we 
shall gather whether the lameness of which the 
horse in question is affected, was an apparent 
defect and one of which the putxîhaser Hiight have 
convinced himself. 

But it is first necessary to say that I have no 
doubt that if one of the horses, sold as a pair of 
carriage hoi-ses, is affected by a latent diserise, 
which makes it of no value, the sale of the pair of 
horses must be annulled ; the purchaser did not 
buy one of a pair, he bought the pair. He must 
keep « r give back the paii • 

Now 1 am not satisfied that it has been showu 
when the horse was foond to be hunc^ when bo 


WM 4rM, Hew he wti tried, li0ir 1m wm ItkMi I the horse çoold be. Kothingof ihtekind hii be«i 
effreref duriDgthe iime thai éUpeed betweeii the I done, there is no special warrantj ; thé gbod fidSi 
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Febniiuy 

bctwea Ad28dF6hrimi7«adthe27tii,irheti Mr 
Braddittw saw it* 

The eetdmatt eaUed «aya nethiag aa to this, and 
tfao e^4afa I raallj find are thai Bfadshav has 
mmn it befinre aad flrad It deeply, and that on the 
27th he saw it hme. 

It Is oleailj shown' that the lameness is net a 
recent accident, but is owing to a chronie disease 
of the eff-{^tlodk joint Now wfere those sigps saf- 
ficieody apparent to allow a sufficiently oa- 
refhl and reasonable person to asoertain 
that the horse was lame or afiected i|irith 
lameness? Mr OliTier, has Sworn that a 
horse may be so fired that the firing will 
leaTe no scars or trace on the coat of the horse, 
and therefore cases may oeomr .tfhea intermittent 
l a yn e y may show^no trace whereby it can hfi 
decided, and when thecefpre intennititent lameness 
will be held as a " vice redhibitoire. " 

j^tMrOiiyier add» that, in his opinion, the 
si^S of the' disease were apparent; that the defect 
wi^ apparent ; that not only ia his opiniop, but in 
wi|at he knows to be the opinion of the Veterinary 
College of France, of which he is a member, the 
scars shown by the horse would be held as proof of 
an apiiarent defect. 

}(|^ Ôradshaw does not go so far, bui he says 
soipicliohs would be aroused touching the sound- 
nesé.ôf tKe horse by the marks of deep firing 
stiU found on the hot se. 

It is abundantly, clear that the horse had 
been éred, aikl that, the scars of such firing are 
deep and easily seen ; that the ofi-fetlock joint is 
tamefied, although it is true that such tumefaction 
m«r not easily be discoyered by an unexperienced 
eye^ 

It is to me clear that, however wisely a purcha- 
ser of horses, would act, if he consulted a veteri* 
nafi^' Adrgèou, or a connaisseur in horse fiesh, 
before bti^i bg, he is not in law bound to dd so, 
anr mof^thàîn hé. is bound to consult an ^^rchitect 
wnAi'hè' biiys a houâe. * 

S^f when a purchaser wants to get rid of hrs 
ba^jfi& on account of what he calls à latent 
del^ in the horàe or house sold, and when 
there is evidence to shew that the defect, far 
frcffi Si^ifig latent âh'o\^ed signs of almost uddoubtful 
cetftinty perfectly' visible to the eye, l^fore such 
ba^j^h i^ annulled, the Court would expect that 
soèfé^disonàble èare should have been l^en be- 
fei% its completion. 

^«j eyety thing tended to .a«^ke the suspi- 

^^.^'^^PF^f^^'^* .^QVrcand* tl^e vendor, had 
on^ had ue liorses 12 days» haying g:et them in 
pajneat ; he had hot tried, .them nimself, and 
raftised to let them be tried ; the horse showed 
scan, liiatetf firiii^ ih* « ^^ éf OJb^ body iMAfè 
a horse is fired almost invariahly to cheek or care 
kmeness: leas visible, ^l>llt4^p visible, by wijsx- 
yerienced'ëj^èi, àré signs or iuinélaètioh iii iaat 
very )oint in which fire had beep applied. 

An those are not latent defects. They are not 
aB defects apparent only to a scientific eye, s6me 
and ti&e most important are sigaii apparent to all. 
When examined by Olivier he was lame after i 
of an hotft^a tcoïiing. I really am driven t6 think 
that there was enoogh, anH mora than eturagh, to 
lead a:réiselisMy earefal purchaser to patasei belb* 
fe haying, and^ withkiht eocperiélieé himself to get 
froia those who had experience what the meaning 
and oonsequence of the apparent marks of 


^ of Foorcandi who apparently knew absofdtely nor- 
thing about the horses, is not disputed, and f 
am of Opinion that this is a case ia which the ven* 
dor is protected by Art : 1642. 

I may add that the advertisemeai^ ia t^ jaewp 
paper, does not allude to any warranty ; a par* 
chaser can hardly expect to see his bargain an* 
nulled because the wares he buys are, without the 
shadow of a tendered warranty, advertized for. 
sale as being of a good description ; this was not . 
a sale by samples; here the horses wete, scars and 
all; and the vendor should have examined with 
greater attention than he evidently did. 

Judgment for Défendant with Costs* 


Suprdme Ckmrt 

• » 

OBe XT IKTjÊaSTS POUB J>JÊT0UBNBHBNT PB X^'XAsV, 

— Pbopbi^tairbbt Locataibb, — MopinoAnov. 

DE LA DBlfANDE, — C. C. Art. 1727. 


Un rivermn ayant intenté une action en damm^ 
ges et intérêts contre son oo '^riverain pour détoiUr* 
nement de Veau^ et ee dernier ayant plaidé q^U 
était locataire et non propriétaire du terrain qi$H 
occupait^ la Cour a ordonné la mise en cause du 
propriétaire. Ce dernier ayant refusé dfi pre^* 
dre part aux débats^ la Cour a permis au deman^ 
deur de retrancher de fa demande tout ce gui 
avait rapport aux droits de propriété sur VeaUi 
et de la restreindre à la question de dommages 
et intérêts. 


Buir OF WAïBB,— Sbabbeoliibb,— « AcnoB m 

DAMAOrBS FOB TAXVXQ AWAT THB WATBB <}F A 
CANAL, — LaKDLOBD AND TBNANT, — AjCBVD- 
MBNÎ OF PR0CBBD1NO8,— C. C. ABT. 1727^ 


• 


A shareholder in a run of water having sued 
in damages another shareholder Jot unlawful^ 
taking away the water oj the canal, and the Z>s- 
feridant having objected that he was the 
lessee and not the owner, of the property oc' 
cupied by him, and that the said Plaintif had 
no share in the run of water, the Court ordered 
that the landlord bè made a party in the cause. 

The latter having refused to intervene, the 
Court allowed the Plaintiffs to amend his Deolsru- 
tion by lewving aeide that part thereof eoneef^ 
ning the tight to ekare in the run of water cued 
to ptoùéedon the queetion, ef àemaoes edome. 


tlENTAL BANK COtlPâILàOnON,««P 

Vetêuà. 
liAB ATii •^DefeadattL 

• • • I 

Before : 

Heoèr The Qvow JfuiMx 4ttid 
The JEbnorahle Mr. Justiob Ooum* 

J. L. C0Liir,*^0f Counsel for Plàinttfi 
E. DCTiTiBBi— FhiintifiF*s Attorhfey. 
'HbihH.K0B!rr<»,«--Of Counsel for Deftddàhi; 
i£. BouLLi,*-Defendaat^8 Attoriiéy^ 
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^n ihlfl'case, the Court finding that the issnes 
involv.ed a question of absolate property to water, 

' sod that the Défendant was a tenant of the property 
ofwhich he was in possession, had given an inter- 
locQtôry decree to the effect that notice ahoold be 
given to the landlord, so that he might have an 
opfj0Hon!t)r of aapportibg his rights* The landlord, 
Mr Bbuche^ appeared' and didclined to intervene 

.,at Ite stage which the proceedings had reache^, 
arid we held that he was fairly entitled to take 
tha poflitioQ which he assumed. 

When the cause came to be heard on the me- 
rits, J. Colin, for the Plaintiff, moved to amend 
his Declaration leaving aside that part thereof by 
which he claimed to be the owner of the water in 
diapute aftd proceed on the question of damages, 
which, the Dedaratioa set foith, were doe by the 
Defendant, Labat» the lessee of ths Jfon Détir 
estate, for having laken away the water of the 
powder mill's canal, to the prejudice of the Plain- 
tiff and ftiriher on the question of the Injànctîon 
asked from the Court to restrain the said Labat 
frottL fbrther interference with the water of the 
said canal. 

K(BNiG,for the Defendant,objected to the amend- 
meat; tiie question of title would ttili be in iasne, 
and'how can it be decided if the Umdlord be not 
in the. cause ? 

We think we are not called upon to nonsuit the 
Pluntiff who may have been aggrieved by the per- 
sonal acts of the Defendant and may have a right 
to look to the Defendant for redress. The ques- 
tion of absolute right to the water may be a diffi- 
cult one to decide, in the absence of Uie owner of 
the Estate held under his lease by the Defendant, 
but that disappears if the amendment is allowed; of 
course the Plaintiff's own tftle is in issue, but that 
the^ most ia any case have been ready to support 
and will have to prove, bat the Defendant's 
landiord'a title is not at issue, the remaining 
issue being the Defenfant's wrongful acts for 
which he is personally answerable. If a 
lessee divert water belonging to his neigh- 
bour or break downs a wall belonging to 
his neighbour, he is answerable if the water or 
wall be the property of that neighbour, or if that 
neighbour being in possession is a sufferer by an 
act done which ought not to have been done. 

It may be that the lessee cannot support an ab- 
aolttte question of title without calling his landlord, 
that diffically disappears if the amendment prayed 
for ifl allowed; and besides Art: 1727 Code Civil is 
clear : if those who have committed an act complai» 
iie<l#( claim a nght in and over the prmdmm let^ 
or if the lessee is himself eallod upon judiciaUy to 
give up part of the prcMUum or suffer an ease- 
ment, it is his dut^ to call into the cause the 
lesser td'f^uaraiieàe him. ^ ' «^ '^ '*' ^ 

The PiafntUf here say to the Defendant : you 
have diverted to youç own use water which is 
not your'Si and he» have thereby' au£kred great 
prejudice to our crops ; if the Defendant says, as 
he does : I have the right to take that water and 
requires his landlord to prop up his plea, it is his , 
duty to call in ' hia landlord ; the Plaitttiff look ^ 
first to the isttiAdiate wrongdoer ated this is 
what the Plaintiff have dona here. ' If the Defen- 
dant say : yea the Plaintiffs have no • right ;to 
complain, that is putting the Plaintiif ypon the 
proof qjC iheir title^ and l^e Defendant's landlord's 
presence hecomea unnecessaiy. 


Labat, the Defendant, has felt this so modi 
that kd hwthrctagbQiit ' defended ^éo^tkai'jMâli^* 
and it is somewhat lata now for him to mov^ Ûm^ 
the Plaintiff be nonsuited heoanae the leaaor 
whom he shoaid haYe called ia not a party to the 
proceedings. 

The amendment, 'at nQ events, dears Mwmf Cke 
question of absoVate rigiit to walar | if jodgmn*' 
on the mertti goes a^nat IiafaBt:fk^ "Ua wrongAii 
acts, his landlord's light is ia n» Way fooébed < 
thereby, Labat will suffer the penalty of bia wrong 
and no more. 

It may be that the PlMntiff's eaae is hj diia 
amendment reduced to veir slender proportional 
it is now a mere question or damages, but of tliii 
we say nothing more at present. 


Amendment allowed. — Costs reserved. 


8ttpre»e Court* 

VeKTE d'immeuble,— AUOKKi:Bn5»T8,— ThT»« 

SE pBonoirrif^— RisoLtrrioK db tkittb. 

Vacquèreur, par accord verbal^ d'un terrain 
du prix de $ 250. ayant refusé de payer ee prix 
sur le motif quHl rf était point d^aceord avec le 
vendeur sur les ahomements^ fut condamné A 
la prison par la Cour de District sur ** unaatia« 
fied jugdment,*' et paya pour éviter la prison. 

L'acquéreur ayant ensuite réclamé au vendeur, 
devant la Cour Suprême^ son titre de propriété, 
et les parties n'étant noint d^aeeord sur Us abor* 
nements, la Cour a décidé que le vendeur aceoT" 
derait le titre réclamé, dans un certain délai, 
faute de quoi il serait tenu de restituer te prix de 
vente à f acquéreur. 

Sale of Immoveable psopertt, — Bot7in>A- 

BIES, — ^TlTLE OP OWHERSHIP,— CaHCELLATIOH or 
SALE. 

The purchaser, hy verbal agreement, of apki 
of ground of the price of two hundred and fifty 
dollars, having refused to pay that sum am ue^ 
count of his being at variance with the vendor ae 
to the boundaries of the property sold, was aan* 
demned to impfisonment, upon unsatisfied judg* 
ment of the District Court, and paid the aaU 
price to avoid imprisonment. 

The purchaser having aftet wards claimed frani 
the vendor, before the Supreme Court, a tide of 
ownership, and the parties having not agreed 
as to the boundaries, the* Court has ruled thai 
the vendor was bound to sign the title deed claims 
ed by the Plamtiff. within a certain delay, failisuf 
which the sale of the said plot of ground shM 
be cancelled and the vendor iha^ restore ik$ 
purt'hase price to the purchaser. 

HADJEE HUSSBN ATOOB^-^nainii& . 
• ^ yorèus. 

DUif £E & OTH£BS,~Defendantik 


Before : 

Hia Honor the Chief JuDas and 
The Honorable Mb. Justice Colsk. 


K J. LECLEaio,??*of Counsel. for Fiaiotiff 
A. Pl8TOif,»PiSKttliâ's Attorney. 
Hon. L. Arn Aun^-^-<»f. Counael lor Défendante* 
J. PiaMiavr,--»Defandanta' Attorney. 
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l4cidb, t&fc ' P^âihtf A; agaiVist. the heîre <^ the laie 
(3wtàve de Chtfstëîgner Damée. 

^ The plaintiff declared t^at, on or about the rnont^ 
oj^ I^yember 1 962, thja late Mr. Dumée jsold to 
'^ plot o^.jground, two tliu-ds, of au acr^ or 

ipta ia exteDt, sltoate ..ia the Diçtrict 
WplemousseSy add boan Jed on oae aide bj a 
itreet or Public road ou the fourth side bj the 
Iwiperij Fi of him, the âaid Mr. Domée, from 
iridch pcoper^ the plot of ground oouTeyed to 
Bdfenda&t ia eeparated by a small stream» 

' lllat the sale price agreed upon was $ 260. 

^That after certain proceedings, before the Dis- 
trict Court of Pamplemousses, he, the said Plain- 
tif!^ was ordered te pay his sale price, but with tliis 
condition that he should do so only after Ibe fuV- 
fiaient of the formalities required bylaw in 
tlfXi$ of sate of real Estates. 

'.^Ctuit G. Dumée» the render, died after such. 
Judgment, and that his heirs then caused him, the 
Blalntii!^ to be* summoned before the District Ma- 
(iitrate for unsatisfied Judgment, in defiance of 
the eondition stated above, and that the District 
Magietrate, though no evidence had been adduced 
iè ÛIOW that the formalities required by law had 
been fulfilled, aentenced the Piaîntiff to pay his 
sale price or to be committed in the house of cor- 
rection for two months. 

.That the Plaintif!^ under compulsion and after 
irresti paid the sum of j$f250. That neverthe- 
less tne Plaintiff has no title, and that accordiu- 
g(y 1^ is entitled to pray that Defendant be com- 
pelled to give a title in conformity with his con- 
trsct« and to fulfil the legal formalities in matter 
oltfile^- oc that the sale be canoeUed. 

'The Defendants pleaded that they were ready to 
1^ a deed of sale, but with boundaries different 
fi'bm those pointed out by the Plaintiff, the difference 
being practically this, that whereas the Plaintiff 
aHeged that the property sold was bounded on 
one side by a sqall riruiet or stream, the Defen- 
dants alleged the boundary to be on that réty 
nme side a hedge of aloes trees. 

The arguments of Counsel, which chiefly went 
en the tacts» are embodied in the judgment* 

JUDGMENT. 

.It ia perfectly true, aa Ajbosxxju contended fw 
file ' i)efco<ûnt, that the District Magistrate, ha- 
filg.ordered the Plaintiff to pay, and enforced by 
an^ the execution of his Judgment, those two 
Jedgmenifes being now final cannot be reversed, 
baV^ly interpreted, by the Court* ^Prom them 
Wf guthitr that it is plainly re$ judicaia^ bet- 
wf^ : ^ parties» .that the Defendant has 
bd^^t and has licen xtJfÂ^ to psy.,. Whether the 
Mfi^ jQ()g^entof the Distinct Magistrate , is 
eni w^i<^ fAe Cpurt would hâvç givent In the 
hoi of the fir#t ^u^lgmeat,. is quite another jâffiiir» 
but heie it stands and it is final. 

tUiboti^B, fiowèver, the Plmàtiff has b6nght 
BtttfiÀtiatbé made to stand by his bat^ain, bets 
entllled t6lii8 title deeds, to à regular deed of 
sato'i âhd if he cannot get one, he is entitled to 
have IQxe'sale cancelled and his money restored te 
him; . 

IhaDefendants say that they are ready to give 
t)ie :^l>4otiff aititle deed, that one has been prepa- 
red and'the Plaintiff w^iU, not sign it.. ... 

That is true^ so ftf as it goes, but the deed of 


sale prepared by the Notary, does not eontidA tlifi 
enuaeiatidnof the boundaries, and it is just upon 
the question of boundaries that the nsal dtscussiea 
between the parties arose. We must gathefi as 
best we can, from, the evidence produced» sinoe^ 
the Notary.'s evidence has been 4>bj€cted to, and' 
not pressed, what the real inteveat of parties w^« 

îTow, ot^ Jooking at the Becord produoed by the 
Defimdants in support of their case, we find tha^ 
the late tender, on ezaminatioa» atated that tfie 
piece of ground he agreed to sell to the PhdntifiT 
extended as &r as the stream ; the stream Iherefovs^ 
and. not the hedge of aloes trees, would seem te. 
be the boundary admitted by the vendor himsdf . 
to have been intended, and that is the boundary, 
contended for by the Plaintiff. 

We think, therefore, that ^e deed of sale 
tendered to the Plaintiff is not sufficient ; that it 
ought to set out the boundaries and that the 
stream and not the hedge of akfës trees should M 
the boundary which it ought to set out, aeeerding 
to our construction of the intent of parties. 

We shall allow the Defendants one month, from 
this day, to sign the completed deed of sale ; the 
fulfilment of the legal formalities are gene- 
rally to be performed by the purchaser, at 
least most of them, and now that the Plaintiff 
has allowed the Judgments of the Dbtrict 
Magistrate to become final, and has paid his monejr 
in obedienoe to one of such Judgments, we do net 
well see what order we could make as to those fot- 
malities ; they should be performed by tiie Plain- 
tiff hinc self, the purchaser. 

We have already slated that we gave one month 
to the Defendants to sign a deed of sale drawn uf 
in accordance of this Judgment ; should they ùSk 
to do so within that delay, our order is that the 
sale of the said plot of ground be cancelled, and 
that the Defendants do restore to the Plaintiff the 
sum of ^250, by him paid to them, without in- 
terest, as the Plaintiff has been in possession of the 
plot of ground in question. 

We thinl^ tbe legal formalities should be pai4 
for by the Plaintiff. 

But we also think the Plaintiff had a right to 
bring ^s action, and that the Defendants should 
bear the Costs. 


«■ 


Sapxeme Court 

DivoBCB rouftOAues D^ADui*Tfati,«^EicnMi 

aoNVBiUENT,— Abt. 298. C. C. 

\ DiVOaCS OK ACCOUNT OF AinTLTBftT,-*- IlCrBI« 

i é>NiaEifT,— Art. 298. C. C; 


BELL THE -HUSBAND. 

. ,^ ïfËLL.THE WIFE. 

Before - 

Bie Rônbr The Chief Judqs and 
The HoaosaMjO Mc Justios Sxstsu 


« 1 


.1 


• ; 


W. D. Bolton,— Of Counsel forPUifntiA. 
Slads & Banks,— Pîaindfi's Attornies.' 
C. M. Cajcpbxll, — Of Counsel for Defendant.' 
F. Sikonet,— Defbndimt's Attorney. 
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tlH Jlpril IB66. 

(VUb Supra Page S6 ahi Vot: IT Page 147.) 
' 'Tas Cotm.'-^'nie wttneises hâve notr been 
lieard, ib this casé, and thie Sabstitute > Proctireur 
Ôéttenil has giyeh b!i «onclasione in bvorofibe 
nmntiffB demand in Divorce. 

' yt^ éonetif in thefte ednélb^ens, a** ire are 
Artifffied, ti|5on tlie eTidenfce addnoed, that ibb 
Kifaltëty of the Defendant lias been fdlly eëtabli&h- 
A. Looking at the state <fî moral degradation 
idto wblcb this unhapdjr Defendant bas fkllen; and 
ik^ babita' of 'intoxieation in wbfcb sbeba- 
âènally jwlofg^s, we think that tb^ rafoiion 
dClbe SùbHitute ProcnreUr General, that the 
provision of Art ^ 898 *of the Civil Code 
sji^Qvldibe pippiied in juei.^ cas^ baa be€»& vory .p9o> 
Pfirly fi^de, We.c^n only hope the lengtlKened 
P^ir^od ofjS^lMsioa to wbioh «be will be subjected 
T^u^ ^la^a a honefidal efiect.on her future oouduci 
a^^ ^able her to reoov^P) at least ii> some extent» 
t£e positjp^ from wbicb she has fimem > 

y ^he. said article it is enacted as follows : 
ns le eas de di voices admis en justice pour 
"^ pause d*aduUère, Tépcux coupable ne pourra ja- 
'\maii se marier ^vec son complice. LaJfemmeadul- 
'Vteresera cpudamnée, par le même jugement, et 
'^isur la réquisition du Ministère Public, à la ré- 
''^^sion dans une maison de coirection, .pour 
'S)]Q temps qui ne pourra, être moindre d^. 
" troîa mois ni excéder deux années." We 
therf^ore i^dmit the demand of the i^laintiffin 
divorce, and authorize him to, appear before the, 
Officer of tha Civil Status of Port Louis, in order i 
that the Divorce be pronounced by the said Officer 
wllftin the time limited by law ; and we further 
condemn the Defendant to réclusion in the Jail 
of Po^t»Loais for à period of tttrelve calendar 
mienths from the dateof this Judgment. 



Supreme Oèiïrt. 

SuccEsaidx VACANTE, — Curateur a,tjx biens 
vléijkTS, — Deh^de d'envoi en Possession 

DlBIOis CONTRE LE CURATEURj-^FoBkÀXÎTiâ. 


entitled to one moiety (mF oertaitt jioperty held \fg^ 
the Judgment to belong to the oomnmtgr of goodf, 
which bad existed between his late wife and hiçi* 
self, the othei* bait' Was; by the Jtidg^metit ord«!^ 
ed to remafai in the banda of the CurMtof of Vsk 
cant Estâtes in àk mi^b as the wtfe^a heîri i^biilt 
be mtàXtàà to tSfs wne in prefinencie fb iSiéWSlf 
band. ' ' 

The hnsbaùd new pots id affidatifca faigeih a i^ 
with Netioea iv ilteGh>vernnieiit Gaaetlei andl ow- 
or two Oolooial' Newspaper^a. tO; i^w tfanl ihèl 
deceased had i^p .diildren, and that bee father y^l|ed. 
some fifteen yç^s ago, in ludia» aii4 fbat bia .bafdj 
wa^ bpirnt^ .aqcordîng to the rîtesôf th^ HipdoQ^ 
hreed^ .;^t , Bfaltoors, in Toclia. Neither the tipxèt^ 
nor Uià marriage certiôcân^ giving, thé despnnr.^ 

tionW^ .Qft^e^;4pP^^<^o^ ^^^ ^*^ ^^^^.^^^^T^^^ 
mention the name' of tlie wife"*,^ nio.tUgr,, aq.din &e 

certificate.of death of tjiè late Gf uya, the words **ana 

mbther^' ' ^Hnted in thé nâukl form'âre Wtid^'biit. 

It would seem tint nothiiig iskaoNi^nabdiit ibUI 
motherof the late ^'Guya^'. New the Attomejf 
swears, and copiiss of the news paper are annex 
to tile AppHcatioa paper, that the fonnalitiea ro^. 
quired by law, whenever a party is deeiroaa of • 
being sent into possession of a Vacant £sttftè^ hmf% 
been fulfilled. 

We might perhaps be, under the circumstance' 
justified to send the Applicani into possession', mii 
we think that in a (iase Of this nature, sbtpé Actk * 
might have been disclosed which are not vfo:i 
which shoùïd bé, and if tfue, can easily be ai^ 
certainèd. 


■I 


Tacant Estate,— Curator, — ChAX% ; x.o be 

SENT INTO POSSESSION OF A VACANT ESTATE MA- 
DE AGAINST THE CuRATORj-^PrOCEEDINQS. 

, » * 

Mp6sUN,-Plainei£ . . ,. . j 
PICQUENARb.—befendant. 


i 'V .— 


.j'.T»*; --.T 


Befofe; . 
His Honor The Chief Jui>gb, and 
The Honorable Mr Justice Coum. 

*E. J. LxciJBZio,--OC Gp^Dtfel for Plaintiff. 
A. PiTOT,— Plaintiff s AttomçY._, 
E. Lxcubio,'^Defebdiiiiifé Aitôhièy and Coon 

ael. 

9Ui4pnil9«S. 

In ibis oairilltcikisitf Jtrnior'tedTed the' Court 
for an order to send Moeann in possession of the 
Estate of ^ia late wife Giiya^ the sa^d Estate b^- 
iug now in the possession of the Curator of Ta« 
eant £st|(^. 

LscLizio $BNi09 did net object 

Sometime since, tlje Applieant obtained, in the 
Bail Ooorft» n JodgmenI against aaveFal other 


It does not aufflee that there should be ad ■ 
children or no h^sd réierve ; thei;e is jfip ^ill 
here; the law.allpws the husband to obt^in\ tna . 
'' Seizin "of his. deceased wite's property, aJ[><fQ- 
lutely as his own when there no relations capable, 
in law to be her hairs or lULtuval children. (Art. . 
767 C.< Civil) The Affidavits goi no further than , 
the. children and the father, why do thej not , 
show, if that be the fact, that there are no other , 
possible heirs? Besides, somethiug should be said as 
to tlie mother,' if iiot kqown, if dead; ^his ^Moutd 
be disclosed; and' then 4ihe pnbKcation» âtrëàSd/'^ 
Àiade will help the Applicant. . i. 

¥hèrÔ is anoyieFobj^dbn;wM*'i«St =ë^^^ tie 
dispelleaV but which should 'be dispèlféd bèfWÔ wV-^- 
cangt-ant .the'applicati6n;' fhe Atip^ii^t'seeke*^ 
redress, ad'the htîèbaiJd'of the deceaserGéya^^Kr^ 
thé Certifièaté of deatli ^rodtibed $ We ^Ab^Hlito'- 
thè deceased Ony a Was not inarh'éd» Thiat èHéou^ 
'dy is a mTstake, foi* diere is bo deyribt la l6)tbA^ 
idéh^ity of the A^licatft dnd'GkiyàWho'dlbd "dtf"^ 
«fuly 12lh 18^^, atCd idéntii^ ir^^r^ tbtitf rtafT''' 
thé mistake àhdnld bé ratified in the ttsfaaT* l6|M^« 
^ay, iot as this doéntttent is tiie hSiU tit ihi «i^ -» 
pUcâtîo&'itouj^t nbi éo retnâîn^^ ii {«. *" 




. lB71iea{tli9.,;dî4lç!dtM8 which jurç, im mi: ^^ 
nfhiph maar.ea^llj J^fic^^^re^, bu^.slwivH % ^1^^ ^ 
redi hai^e disi^ppeare4y this epplicatiop njay^h^jiH, 
nJBwed ; bi||; at tlie present moment wi^ jcannoi 
gjragt the hnfbyuxd> pnv>'j?r* ^e àhatl d<y^U^é\fb 
nlake the order now prayed for but without Costsi 
bkit we ahall allow the Applicant to renew his mo* 
tion, tills term if he Is ready,, without fhrtiiér pj> 
pense than such as may be nèceèâak^ ta <Miy inti 
effect the amendment sojll^eèiMl 


4 » '<«V 


cki]iraii6 Crait* 

,. Af3E;^L,AV COJWBIL PBIV£,-r-£aUE0in3:0N f&ovx- 
BWfi EN COiUeIX* DS 1831. , 

, ,5i|r rappel fun jugement ék Im Cour.Sup^e- 
me^ fnierjetê au 'Conseil Privé de Sa Hfa^sté, 
tlhtimi ayant demandé Vexicution provisàtre du 
/ugement rendu en eaJaveyLf^ et ne pouvant four* 
W' "éétêtiénpàur le' etts où ce fuffémeni serait 
mtéimUé pài' le'Oonàeil Privé, fo Cour Suprême, en 
ppiéeneê éfé ^àonètanees ds la cause; et sur Us 
SMsànde de¥lnttmiy a fait consigner nu greffe ie 
mi&ntani de la somme me F Appelant avait M 
condafnnê à pager, Vlntxmé offrant caution pour 
ims mtêriês. . . 

Bakârioir,^Bcx7tttTT,^Cdii8imAVioir nr vinÉ bahds 

or tHB BEGI8TBAB,— OffiOnt Iir OÔTTNÇIL OV 1881. 
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if 


ApàrtgiUùcesiful in ihii Court, notheing^asshe 
attegéd, in a position' to make ike ordinary m^^tion 
^r^4u9èf>npending Appsat to ihe Pripy Caun- 
tfli,ie'9auâe fhe W^ not prepared to find security 
for repayment oftke amount if the judgmeniof 
this Court shoMld be reversed^ moved the Court to 
erder, th^^cmount to he deposited in the hands of 
the Jtegis&dr offering caution for interest at the 
raieifl 9 Off^^r^McHon granted. 


*i..a J '".jfl 


GAJiLANT^,— Plaintiff. 

Versus, 
P£LLEGBIN,-4)6f6iidAat 

Before : 

- His Hotnotr ^ Cïoéè ^udge cotd 
TSè'Hbboréblè Mt Jiwticb Besïbl. 

J. L. C6LIN,— Of Ooun«el for Plaiatiff. 
«^RB^tJiAlé,*— Plaintiffs Attorney. ' 

- Ai lA6XiX,-*Of <3otiii!i6î ftr Defendant. 
'^.-fHi AcKKOTDj-^Defendant'fl Attorney. 

■ ' : :2ist Apraises. 

Vide Vol. Il'Page 77 & Vol. JtlJ Page 1. 

..Ql^ the. 4th February 1863, the Plain tiff wcoee- 
ded in obtaining a Judgment of this Court for the 
0fni ,Qf 7*000 of damages against tl^e Se&ndant. 

On the 21st April thereaflét lëatèr waié granted' 
ta/UiéiDefendait, ft) «JDpeal lo Hee Majesty . in 
Council. It appears that the Defendant vw- in w^^ 
ggmiihHPà*^i»hW ,)n0K.hi9.Anpf>»l9K^H.w«B 
oitifiB^n^A^'Jth July tô6i ttu^th^neceasi^y, 
tiiMMripftP[Âi;^tho pproseoRtifwi pt ^ Affp^ were 
obtained at the Begistry. 

'^aSTtàaéffëoi^mûtèB'thé CbuH to deeree that 
the Defendant shbiAdr bb ^Meirtid;' piinâ/^f^k}yp 
jfppéali tvxoBsîgmjffle inoney^érkîch ho «hadibeèn 
céÉdeoMdAorpayiii tlibJMQàiYof «fa^ 

of this Coart. '* 

^jrCbVtà'y in «nppoft of the inotiènt I dO nOt 
make the usn<il motienfik* intërità -eaLecntida, p^n^ 
diii^the Appeal^ which I ttd^t hare made if ;I 
had not found difficulty in providing the proper 
MCfiri^, wUchr.I ifould be bpui^ to do. The ctr- 
enmstances of iny client are not sudi i^s to , enable 
her .^ find that security, but for her own safety, 
I kOt that Ûïe defendant be ordered to deposit 


for the interest» at the nte of 9 op the ninal ne«« 
cpmnierci#l«ae9£4^0.Caikqi«r. ; .v: ; ^di n^tï t*i,M 

CAiBF Jmnes: if oiteétttieii of the 9èâ|nénl 
wwte^4>d»red in the ordioaiy Ibrisitt yoÉi^:1lff«j 
and on your finding secttrityio repay id' ease lU 
Priyy C^nncil dp not jQonfinn oqc {)«ci#i9i|,.irith 
t^e money in your hand» • could jwifwe. Miffr 
difficulty in fipdii^Hsecuvi^ by pledging *ib9^<{nQ-t 
ney itoel^ say ^a^the hands ofon^oi^.oiher. of tho 
leading Banking Establishoieote^ .of v «the. li^cii» 
The Bank^ I suppose^ w^uld mV^n^y bo^ecariljr. 
for you. Possibly, no doubt, th^f^ji^iglit ))e.«o«t 
difficulty about the rate of interest, -^ 

Mr. Colin. .No donbt^yonr HoQoiv we mighi 
act in that way ; but aoddfntv. m}^: hvpipm 
and where i^uld my< qlient^ a widow iu nwdeaill^ 
cireunistai»Ge8v than fiM<lM?0pl4. Hfl^^MsiWM^ 
would be bound to p9efa^ the a^oiief» /^ti^ ttik 
ac^rueiog. intecests^ , ' . .i , , , i »r,i.t 

Lboall opposed the metba-oo t^'jfrwttéÂ^ 
Firstly. This is not & oeae for the 0>urt at all 
interfering between the parties. Secondly Thero 
is no fltdthorHy in the law, 'or pMctfoe^^U^is 
Court, to support this peettIisft^ And eieepHèeAlJ 
course of Proeedtti^. * " - !» c, 


■t^'i. 


Colin, in reply : The Court, every day, e?:er- 
ci'sès the far lai-g;<er power of ordering payment io ] 
the par<y successful in this Court, on his ân^^ng 
caution to repay the* money in case of à reversal. 
To adopt the words of the Order in Council itself, 
the course which I propose^ ibr aie adoption of 
the Court is : '* The most consistent with real 
« and substantial justice.**"" • •'TT-- ;. u:î^> 

• - ♦ 

Thb'Coust. This m^timk is cerlnialy.aoin^nrhat 
ontcoC'the>ordinf47iep«i9a. ft i^.notoiji^c^JJi^^; 
commpo motMXL tnftdO):]^y th0'.gaiiiûig,p«i^ fg^ 
execution of a Judgment, when his adversary haa 
removed the cause, by Appeal to ^e higher Tri« 
bunal. It is something less, though in its results 
the motion, if allowed, would come much to the 
same thttig,' ferthei ]^arty wh6 Ixôîdii ihe Judg- / 
ment now asks lor an onder of consignation of the 
amount decreed for, in theh^ do of the Regis- 
trar, there to lie and abide t&e Decision of the 
case by the Privy Council. The Plaintiff says she 
doeK not ssffkrpayiilexiC^Cas ehe is not in a position 
to tender satisfactory e^uriij for repayment in 
the event of a reversal ô^ the 'Decree of this 
Conrt, bnt sheofiers aecnrity to ziiake '^gocUl Ae 
interest which may to lest In dm^evènt of iuor « 
motion being -gnqited.^. r . > ; ,r i! -, «^t. i.v 

If appears to'usthst Uiis Application recomikhends 
itself, to the fàVoi^rabb' cbnsidemtibnbf the Ç<^Uf t 
on the grounds of plsiiû Justice; M^d/çquttj^; ' 
r ït may frequently happen thftt à person whc» ^ 
has' obtained a Judgment |ria}^ not^lie ih a.^^« * 
tion to tender the 6é(5urity necëssarjr to be jpv^^ '^ 
before p8;yînent can be 'ordered to bd made ofth^ ' 
,»u*m which we haVe found to be.' justly dud,^ ^ &^ 
Judgment itself, having, tn tho mean^ej ' be0ii ' 
carried to En^d V Appfeet " ' " ' ' 

Id the present ease^ Mrs. Gkllanty asks tbat 
iihè money dudl he pttid !ht6' Conr^ to àUde flte 
iltimato ifesuit'of the case^ ôffeHnff, at -the' ^ 
same time, isécunty fot' abyinterestir whidt'uM^ - 
1)0 lost by the tfnm deposited ^ng-fora time/ 
improductive* • .,...' i ^ ., ./ 


: it appears to us that this form of interim oze* 
oution is within the power of the Cour^ unde^ 

^ Âé Order in Council of 1831. It secures, in the 

ÂoiQ^^i^ ^tb^^isti/y^tf^sbQwiUfind^M^ meâipitm^» the ^nioipit which must be Msnrej^ «i 
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Uwt fbr the pceHol^ to be j turtly dne to the Plsio ' 
ttft H kbe holds our Jndgnient tor it, ind this 
fMsrity u «btsned without saljaetiag iin De&n- 
dxBt to «07 undue lurdihip. 

Had We énj doubt 00 the anbiect, h wonld be 
runoTed b; lookiog tt the praetdce of the Court, 
in former OMea, « mottoâ limilar to the présent 
«ru tnadeand gnnted in the year 18A3in the case 
vt Bount v( Arlanda, heard beibre the late Chief 
Jnstieo Sm Tilubbs SnBTKBs and die Utè Sib 

&POII.IBD B^KOITO. 

We, therefore, order that the Defendant Pelle- 
fpii. do deposit in the hands of the S^etrar, 
within 14^7a ftoB Ais date the said amount 
^ $ 7000, to abide the final issua of this sail, the 
natotiff flndlng seeuritr ft» the intereat on &e 
aatd MUf' while it lies deporited, at the rate of 
nine per oent, in the event of the Judgment of 
4iis Gvatt, bring reversed. 

AJâtoiqth we do not osually report the Jndg* 
meats delivered bf the Master of the Supreme 
Coatt of this Colony, we have thooght it of some 
public usefulness to insert in this work the fol- 
lowing Declsiou which is at present under Appeal 
before the Supreme Court, and which we have 
copied from the Becord of Appeal. 

Hastax's Court 
Obdke, — Modi de BiPi.BnnoK. 

<* "'ObOBS", — ^MOBE «t DlBTRtBUnOH OE TBE 
S*Û FRIOK OF US iHUOTElBiCFBOrlBTT iXOVQ 

ms cnmixoBs battiki e»»! to shabe ir. 

Is the Matter of the " Ordre : " 

TIBGINIA AND FANTAISIE. 

Before : 

B, TEMPLE Esqre. 

17M FtAnary 1865, 

OOKTBIDira " OBDRE ." 

£1 thi« ease there aie flumeroQs elaiiaaQts, and 

«mat nnmber of "Contredits" «gainst- the 

acSeme of distribution. Each part^ rests Mi claim 

to. priority over the other parties, upon grounds 

toiatl7 .distinct from those of thé rest^ and in or- 

'be collocated to the amount of his 

interest to dami^e the clums of 

f each person it ma/, without ex- 

ud, bis hand is against everj man, 

I hand is against him. The sum 

Ï, wiU fall very £ir short of satis- 

,— but each person who is able to 

iemaui^ wUl be paid as the others [ 

fail in doing so. 

The aom to be distributed amounts todrs. 229,> 
144.62. And when the nnmber of professional 
gentlemen, the number of days in which thej 
wereoccupied la the argument, and the h^rious 
efforts which they have made, are considered, the 
coets will necessarily be very great, and a consi- 
derable dsduetioD will have to be mado. 

I suspect that the view which I have felt my- 
self compelled to take will be unsatisfactory to 
aoTeral cUimanta,— but that is not a question for 
me to MBiida-. My duty U to draw, 


tiensly, my ooucluiions fl^oro the facta and argn- 
ments which are adduced b^re me withont 
reference to the ftelingaofany indiridnal, and 
without permitting any feeliog to operate upoo 




nind. 


The helra of Moncamp were represented by the 
late Mr, Brooet, whose decease We must tM. de- 
lilore. 

Withers and Macpherson are represmted l:^ 
Mr. Douglas. The heirs Cautin, and the Oriea- 
tel Bank Corporation are represented hy Mr. He> 
wetsen, who also appears for liimself as holding 
the right of Dr. Lucisjiî. Dr. Lucioni is a privi- 
leged creditor, and hia claim ie not contested. 

Liais CantÏD is represented by Mr. Sarivicr, 
who also appears for the CdIodIsI Secretar7, the 
Beceirer f^ Begistratioa dues,' and Antoine riod 
others, labourers «nidoyed upon the Estates. TUm 
purcbaaera by Mr. Delaine. 

Tke Widow Legane and Mr. Liéoard by Hr. 
Pianiss, GledHtanw-and Ce. by Mr. Arnaud. 

QregsoD & Co. by Mr. Colin, 

Lisi Motlièrea the wifb, Charles Molllirea the 
wife, Afamod Mamobee, Edward Slmpecn and 
Panline Aodihelle by Mr. Tessler. 

The widow Dauguet, i>y Mr. Slade. 

The Official Assignee for the arrangement of 
Mailhol and Herrey, — Mr, Lc^all. 

The Official Asaignee of Charles, Lisisand Panl 
Mollières by Mr. Ackroyd. , 

Overend, Gumey & Co. by Mr. Lecl&îo. 

The Scheme of distribution against which the ' 
contredits bare been filed is not doted,— but their 
can be no doubt that it has been drawn up for a 
considérable time. By whom it waa drawn, it is 
not for me to say, — but J cannot help obperviBg 
that its author seems to have taken a partUl Tiew 
ol the question, not arising, I should hope, from 
any wilful improper notives,>~but from, a fsjlnte 
in diacemment, or that natural and uncoiucioni 
leaning, which some persona ore apt to experien- 
ce, iu tayour of those whose intecests , are aot n- 
diSerent to them. 

The productiou of the Hon. Peliz Bedingfeld, 
acting in the capacity of Colonial Secretary is da* 
ted the lOch of January 186?. 

Tlie production of Mr. Pinniss is of the aame 
date. 

The production of Victori ne Bousquet is deted' 
the 2âth January 1682. 

The prodnctioa of Elysée Liéuard la of the' 

The prodneUoD of Anitdne ai>d^en,'lelMar«H? 
on the Estates, is dated the Ifrth Jiantiafy -ISflCh 

The produetlos 6t Dr Lnciaui Is dated the SOlh " 
May 1862. 

The prodnotioq of the Oriental .Bao^ . Porpont- 
li<m is dated the 30th of May 1862, > 

The [Hwlaeti<m of Edmond DuTiriar«a bdalf' 
of LirifrCastiB and wife, Aul the other Qutiiu ii 
of the same date. , 

Ebe production of David. Barclay Chajnaen if 
dated the SOth oCJanuary 1862. 

Hie production of Mesars. Oregson U iêiaà ' • 
the 81st January 1862. 

The production of Oledatene & Co. Is dated Ae 
26th of May 1862. 

The production of Arthur Jolllvet is dated Àè 
25th of May 1 862. ; 

■ The production of Alsxanda Campbell Miic<'' 
phenon la dated the 2Sth of May I86S. 
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Hm prodoetion of Jules Ffgnêgujifl ef tibe stme 
date. 

And ihe rest, ail in 1862.— No other creditors 
baving come forwatd to prefer their claims^ the 
Master made the following order : 

^ Whereas laore than one month has elapsed 
sioce the service aforesaid, and that no produc- 
** tions haTo been made bj the other creditors. 

** Wherefore I giro default against the oredi-* 
^ tors who hare not produced their title deeds, 
" and documents, and I draw up this present me- 
*' morandom firom the title deeds and documents 
" produced." 
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When was this default pronounced, and when 
was this '* present memorandum ** drawn ? Al- 
most all the creditors made their productions in 
1861 and in 1862. I again ask, when was this 
defanlt pronounced, and when was this order 
drawn ? It sajs '^ whereas more than one month 
has elapsed, " why more than three years have 
elapsed before the ** ordre " saw the light. The 
probability is, nay the certainty is, .that the '' or- 
dre" was drawn up very shortly after the |adg- 
xaent of default. Why was it hot produced long 
ago ? We had persons praying and beseeching, 
and almost going upon their koeea to have this 
matter brought to a final issue. 

Where ht» the "" ordre" been lying all this 
time ? In what pelican's pouch has it been de- 
posited ? In what monkey's cheek has the nut 
been reposing, ready to be cracked at a con vo- 
uent time ? Who, and where is the person who 
has kept It back ? For what purpose was the 
eoocealment, and has any one benefitted by it ? 
Truly one party has benefitted, and that is the 
purchaser, or purchasers, who no doubt would 
have gladly postponed the consideration of the 
question until the " crack of doom." Since the 
■ale oT the estate in April 1861, they have not 
pud one fiurthlng of thle purchase money, with 
the exception of the deposit,— and not one far- 
thing of interest^ — which at this time amounts to 
upwards of £ 17,000 or 85,000 drs. If the settle- 
ment ef the .question had been procrastinated 
for 20 years» it would have been aie same, and 
the purchasers would have continued working 
the estate^ sod deriving large profits f^m it 
without having paid one sis pence for it except 
the deposit money. 

Thefe appears to me to be semething very de* 
fective in.fhis system, or rather'practice. It is 
true a day' of reckoning will, or may come^ and a 
purèhaser wilt have to pay the purchase money 
with alt arreifrs of interest. * But he has the ad- 
▼aatsge of working with money at 9 per cent, 
and aot paying that 9 per cent» whereas if he. b«d 
had to borrow : it in the market» he would most 
probably have l^sn compeUed to pay* 12 per 
cent Besides he has the advantago of being se- 
cure m his possession : no person can turn him out. 
Again a purchaser eets the cream of the soil for 
nothing, and if he should be of a speculative turn 
of mind, as nysoy persons at the present dav are, 
who, calculating that life is short, are in a hurry 
to become rich, he may, when called upon to pay 
tiie purchase money and all arrears of interest, be 
in a state of insolvency. Over-trading has been 
the bane, for some years, of every great commer- 
cial oommunity, and we have all seen the results 
of it. By over-trading, I mean, When a person 
tndesisr beyoodhis capital, clutching at aha- 


l' àowBf instead of gras|Mng realities and placi tt 
himself in such a positioo, that it depends on th 
torn of a die, an adverse wind« the sudden rise o 
fall of prices, a leak in a ship,, and a thousand 
other chances whether he makes an immense for- 
tune or becomes a mined man. The consequence 
of this is, that commercial houses, or banking 
cieties which the public believed to be 
Ue, come to a sudden terminationi and hundreds 
are reduced to pover^. 

I repeat there is something radically wrong in 
the practice which I have mentioned. It seems to 
me ^t it would be a salutary regulationi that^ 
wheta an estate is purehased, persona shonU be 
appoifited by the Government whose du^ - it 
should be to receive the deposit money, and tfat 
interest due on the purchase price and investit 
on safe seesri^. By this means there woidd be 
a larger sum to be distributed amongst the credi* 
tors. Look at the present ease. If the interest had 
been received and invested every three moatlis, 
instead of £17,000 there would have been up- 
wards of £25,000, and that could be drawn at any 
moment. Can any one say with certainty, that 
even the £17,000 will ever be paid ? The credi- 
tors will have cause of rejoicing if It be» 

I shall endeavour now to give as brief descrip- 
tion as possible of the whole case as it stands at 
present. 

Oa the 16th of April 1861, the two estates o^ 
Virginia and Faniai^e were purchased for the 
sum of jf250flOG. The purchasers were Gaston 
Martin Mdoeamp, and the Hon, Hyppolite Lemiè- 
re. One 5th or ^50,00t> was deposited with the 
Master. Out ef this sum j((27,0 10.82 were paid to 
the Oriental Bank Corporation for advances made 
to the aforesaid estates. There remained then the 
sum of J$!222,987.18, including the remains of the 
deposit, to be distributed anM>ngst the creditors. 
To this sum is added the proceeds of 1,055 bags of 
sugar, the produce of the said estates, which had 
been consigned to the Oriental Bank Corporation, 
amounting to j$)6, 155.44, making in all the sum of 
^229,144.62. 

To those who possess general privileges then 
is eoUocated the sum of ^2,022.25 cents, that ia 
to say to the Beciver of Biegistration dees ^1, to 
the Master of the Supreme, (>>art 126 drs. Also to 
the Master of the Suprense Court MO drs« To 
Edmond Duvivier ioc costs 1,866 drs. 25 cants. 
To the vendors having privileges tfaa soni «f 
47,577 drs. 6 eents. . . .h ; 

To. the vendors having privileges» the sum of 
47,577* drs. 6 cents is aliottedtthat ia to say to thia 
Colonial Secretary on behalf of the Mahritiua- 
Saving*s Bank, and as holding the rights of the 
Widow Laing, she holding the rights of the Wi- 
dow Lahausse the first vendor, the whole amoant 
of her claim principal and interest» amounting 
to 1 1,889 drs., to his attorney Mr. Bouchet $B0.6S 
cents. The Colonial Secretary in right of £u« 
gène Thome, who was holder of the rights of. 
D*£spaignet the wife, who was holder of the 
rights of Barthélémy Colin, Mr. Oeatil. Gha^ 
Mrs. D^fli Fontaines» and of the heirs of Mrs» 
Virieux^ they holding the rights of the Widow 
Lahausse, the total amount of his claim, that la 
to say $2S,3Z2.5 cents. Jules Bouchet his attor- 
ney for costs the sum ot $200.6 cents. The Co- 
lonial Secretary again in right of Lagaae- tha '? 
wife» who held the rights of the Widow Avica 
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the oHginal vendor of the etiato Faniaitie^ the 
' ^^>^^?9^^ of; .1^ dniiD, il\»t ill to mj the BHm 

. for costs the sum of SI 03,76 cents.' ' 

. For privilege cUims agaia the «urn ofj$f441.70 

. e^Qts in aUptted, nainely, the Receiver of B^gis^ 
tratipQ does for traiwler duties of Virginia apd 

. FmtcMie; $i^l^S4: cents, hii^ attorney Sitr.Bou^ 
diljtt 10 dr8« 16 cents. * 

' Again lor. the privileges of vendors the snm of 

^16,717,8 cents is allotted, that i^to say to Ma^ 

ria Ayres Monteira widow of Pierre Julien François 

'Qnttgiiet; holding Ibsf rights of Perrine Aubin 

tha cfriginal veiidor, the tbtàL amount of héf 

'«bimankoontiiigto^tfad lumrof ^2837.90 «ents ^ 

"> héi^ atjiorniee, Messrs. -Slade |ind Birnks^ for coitts 

'i$19M ttsuU, to l^iotoria ' Oévaeaée ^ Bernqnei 

* thé^dôw' W George Bbngier lAgane,' holdiflg 
thvpigihttr o< Pen^ne Asbin 094S(6. 82 cents, her 

* attbiner, Mr. Fnomisi, for costs 10 drs, IGcente^tô 
Etyste-LMiiaTdhoiaiiig the rights of the heirs 

* Mar^eltâia Vhiole amotint of hiè daim, 'that is 
.*tbf eay Afi9È dm. 12 cents^ and ta his attorney, Bfr. 

FinniM, lOdrs. 16x3ent8. 

Again for general privileges the sum of 
557 di^ $2 cents is aQotted, nctnely io Antoine, 
Charles Antoine, Lindor, Etyàée MoUtères, Bes» 
nard and Charles Môllières who had' 'been em- 
ployed, upon the Estate 27,7 drs,f Oc. thei^attorney, 
JjSj:^ Bou<^et, 10 df9. 16 cet^ts. Williani. fie^^t- 
son liolding the rights of lit. Lnciani, '260 ^s. 
16cents. ' 

Ordre Queen Victoria. « 

These.Collocaticns ao^ount all together to drs. 
.i!f67,3p$J91 ^.Deducting thissnm fjrom drs.229.l44, 
^62 cents, there remains fqc ihe other ' ci^editbrs 
drs. 161,808 71 cents, "^wo thirdf Qt,^i% sum, 
'that is 107,872 drs. 47^ cents, are allotted ^ the 
JtfoUièrfSi and to Chapman one third or d^fs.63^9369 
ë^<^nt8 which covers the whole sum of )^l,ëoè^ 
des. 7 1, cents yrhich Vemained. t6'l>e' divided, 
-vf ith respect (o the sum allotted to Mollières, it 
is 6r4eréa, that 69>46j7 di*s.. I^d cents exclusive of 
the interest due from the 6'th of Mardi l8è0 to 
the 19th of .April l861p'w}lich sum was iSxed by 
the *' ordre ^ Queen Ylctoria, to the Onental 
Bank Corporation. The interest amounts Ito 
%fil&i -^ra; i86,: which ^being to the piincipal, 
amounts, to 78,730 drs. 26. To Mt Hewëtson 
M 4M. 64. To Ii>insé>yirginie OantUi, the wife 
•fi Afthor Lisis CaatiA, Amélie Canting to£ugé^ 
■ib Babet' Cantin, tor Jean François Cantvi, Jean 
Oâotm/in pirt piytnaitDf tlieir olnm ammmtih^g 
l»thff«nm.ttf SO^fiO.drs.: &7,the«ntn«f 29,154 
drs. 92 and two*thirds leaving- .due i to Ihékà the 
ram of 886 drs. 6 cBat out of this sum of 71 1 drs. 8 
dfaiid^ô'tliii^ri&âffVé pei'did EdfajonâDaVlvier 
Wi^glSi^^ irnlMi t. 9ii^ two thifds ftrthe 

iMItmtftin;'" ^^ '''•'•"' ''-' " ''^'" '' ''••■ ' 
The .whole of {Cliapni^'B third . amoan ting to 
58«$.3è^^ 'M •' ^^ pe' jiaid to ' "i^essrsl^ Overend, 
Qqrney Â.Co., în^pârt j»yinént of thipir' claim. 
All these - |>âvmeois^ ' ' amount ^ io ' t^é sum ' of. 
;j|22p,lS7^96 '^iS, and. . tlje ' môpéy ^ bat of Which 
these payments are'to, l)e made' accounts'^ only id 

iip^i.^;. ^■'- '•;. ^■- 

•'N«inbers 1, 2,- 4, ISaod 13 «re not dispated.. 

Éedin^ld o» Vtrffiùi'a atïd Fantaisie (Hvanced 
^'by' 'Saving t ' Sàit^ to Barel(l§-Brùth*f» ; ■^' 

*/n,96Ô:68.' '-". "' ^' • ' ' 

•JJr,J9pdipgfeld,.the Colpnial. S^et^y acting 
iftuthal .«iVAoUy çl4ii9% S»r, thQ .QoTemn^ut: 


Savings' Bank on a deed drawn np by the Notaries 

JoUi^ret- «nd Ue, coUeegae» fer. money j^^ood hf 
the said Savings Bank to' EdwanI Chapman ao 
ting for Cbapman Barclay and Barclay Bro- 
thers, the proprietors 6f 'Vtrgii^ia thed called 
Bouchon for money advanced to liquidai a Ven- 
dor's rights having à vendor'e' privilege, die som 
of drs. 9 000 for interest dr^.» 2,889| and for eosts 
drs. 80.68 amounting «Itogeiher to th^. aiina of 
^11,969.68. 

Bedingfeld on Virginia and , Fantaisie advanced 
to Eugène Thomi by Savings Bank on ihe 
assignment of a morl^a<7e,— drs. 28,532. 10. 

Mr. Bedingteld again claims upon Vii^giniannâ 
Fantaisie, on behalf of the Savings BaakoA ah 
instrument drawn by the Notary Jollivet being 
ati obligation .of BatctayBrotherà forlhè repay* 
ment of a sum of money due on a' mortgage 6a 
those Estates. This obligation 'was contracted in 
fiî^our of Arthur l^lesse, fK>m whom It'pâseed to 
D'Espsj^et the wife, by whofù iC was assigned (6 
Eugène Thome, who aMgned it tp the Côrohîal 
Secretary the sum ofdrs.23.879.V81 c. for tnterest 
4,452.24, for costé 2005 drs. amôûiîtinig altogether 
drs. 58,532.10. . , . ?» , 

Bedingfeld on Virginia and FamUnsie fmr So* 
vingsBank, holding the rigkU of f^eêair€ CU* 
menée Bousquet ^**i'$ 7 fiT^lBi ....{.i* 

Mr. Bedingfeld again claims in his capacity of 
Colonial' . Sefcretiuy on ¥irgini4 \ and MssOUsie 
on behalf of 4he Savings Bttdt on * deed €iwirli 
up by the Notary •Guimbèaii assigned by IViotbifff 
Ci&nenee Bousquet, the wife of Bougièr Lagane 
to the Savings Baakdn. 5315.66 c. fbr interoit 
drs. 1655 86, for ctmU drs. 103 altogether aBibwi?< 
ting to des. 7^75 28- 

The claiVns of the Mauritius Govemmoit J9a* 
yings'Bank not Contented. < > - '" - ^-t ' • 
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Finniss on Virginiçt and Fantaifiejor ttm^ef 
</»(«« $-«Hirs% 44i»70«. . 

John Henry Finniss, fteceiver of Registration 
duels acting in that capacity, ëtaimé W ti*ansfer 
duties on ^e Estates of ' rtr^tnia and .FànÂiût^ 
431.54 and for costs drs.' 10.16 miàkîû^drs. '441:70. 
This claim a^ it has been' stated by Mr. Heweison 
is not contested. ' '"" '"*• . ' — ,* 

JFi^ow Dauguet on Virginia atkd Fantaisie i 

drfi.2,.$48' . .. ,• J.- , : ,, 

The Widow Dauguet claims on the Bstaftes 
Virginia aud jFçntaisie^ in virtue of a deed t^ 
transfer dfited/^^JPidof^pril 184^ under. privât» 
Hiignature from .EFisa J^nrergé th» . màow of 
Pierre Aubin, the .aam of 2,50D Jlra. fiu^'ii^ter^st* 
drs, 3.37.50 àn^'/or costs drs. lO'^O ûua^ingïn al|; 
2.848 drs. 

Bousquet on Virginia and Fkntaisie ; S^lemaik 
iy PéHineAMk f$ Pikr¥e^'ymmitrW\gW 
PaulMùlUèPés t div;9,466iW; ^ • '^^^ -^ i 

yictorine' Cléjpaence Bousquet claims the as 
assignee of Adëlé, Berger Di:gunet the transferrpe 
oJtPerr^né'Aubin the amount oftWo obligations 
.executed by Çbapinan and Barclay, the said obii- 
. gâtions dated 30th November 1864 being a set-^ 
tle^erit of the claim of Perrine Aubin arising fîom 
the sale made by her ïo' Jean Pierre and 'Paul 
'Mollières "brothers, at her share of the Estates 
Virginia and Fantaisie drè. 8.799.09 for interest 
drs.^ Q57,73 and for costs drs. 10.16 inaking alto- 
gether the sum of dfs. 9,466.98. 


^^pa 


49 


mUée liiHftrd 2 f%m ; Totale laim , ^4,4|92.2g . 

Elisée Lîénard claims 4,200 drs. on 8 notarial 
è&oà dated 6th of January 1858, which contains 
and obligation by Sholto James Douglas, Esqre> 
and Athol Burnet, Agents for Michael Laâaa» 
which was employed to pay a sum due to Edward 
Bottchet by privilegéon two poi tions of land situate 
in the district of Grand Port,and awarded to Paul 
MoUièras. For interest drs. 292.12 and for costs 
drs. 10.16, amounting to drs. 4,402.28. ^ 

Labourers 4ntoiney &e. j$[287..50 ; Total claim 

$291.16. 

Antoine and other bibourers on the Virginia 
Estate, drs. 287.50 proTed by a judgment of the 
Stipendiary Magistrate. The costs drs. 10.16, 
amoonting in all to drs. 29? .66. 

To Hewetion $2&i.\6. 

William HewetBoa acting for Dr. Luciani, ^250. 
Ihe costs of production drs. 10,16 making in all 
the sum of drs. 260.16. 

Oriéniàl Bank; Principal ium claimed 066^666. 
66 cents and f J«. ; Transfer io the Oriental 

• Bank by ■ Ed. Chapman & Co. &c. was made 
by a ndtarial insU^ument dated I6th November 
1855 ; Sale o/ 1 ds of " Virginia " and "Fan- 
taisie^^' pmrcheued from Chapmian, Barclay & 
Co. by the Mollières by an instrument dated 
Stk Apfil 1853 ; The other 3rcf. u>as purc/ia-' 
sed by Eà. Chapman & Co.^ by the same nota- 
rial instrument ; Interest ^21.499.99 ^ ; Total 
eUwn 88.176;98 cents. 

The Oriental Bank Corporation has privilege of 
Vsadoif's claims Su preference to aU other crédi- 
tais, the principal £um ^66,666.66 cents and f ds., 
the amount of a !ia*ansfer made to them by the 
firm of Edward Chapman et Co. and by the re^ 
presentatives of the House Edward Chapman & Co; 
This tcansfer was made by a notarial iostrument 
id«t9d the 16ih Noirember 1855, waa for the 
purpose of securing the paj^ent of a clmmof the 
before mentioned sum, npon Charles Adrien .Mol- 
:Uires and Marie Evelina Mollières, and the wife 
of Liais Mollières, that sum being a portion of the 
'sale price of two thirds of the Estates of Virginia 
and Fantaisie which they purchased fVom Messrs. 
Chspman, Barclay & Co., by the Notarial insl 
tunment • dated the 5th of April 1853 and duly' 
vegistered. The other third was phrchased by 
Edward Chapman & Co,, by the same notarial 
instrument. Interest claimed upon the said sum 
at the rateof ais per cent, ft'om the 1st December 
^the 16tlu>f April 1861, amounts to drs. 21^499. 
99|d» Costs, drs. 10.32,^ amounting altogether to 
the Biun of drs. 88,176.98 cents. 

ùfitnial Bank , Mortgage on .^d of the Estates; 
33,333. drs. 33, cents ; Interest at the rate of 12 
percent ;/n/er«*/^ 11,666, 66| ; Costs ^10.32. 
Total idaim $ 55,010,32. 

« 

The Oriental Bank Corporation again daims 
according to the rank and standing of a Mortgage 
on one third of the Estates Virginia and FanCai- 
sicy from the firm of Edward Chapman & .Co., 
and the represetativee of Edward Chapman, 
created by a notarial instrument dated 16th of 
November 1855, and inscribed on the 27th of 
Nov^bt^r in ti;ie same year» the principal sum of 


For Jatorest at the rate of 12 per iseni, from th 
16th of November 1855 to the 16th of Apri 
1861, drs; 21,666.66^ and for costs drs. 10.32, 
making in all the sum of drs. $5^010.32. 

Edmond Duvivier claims out ofatiy collocation 
to the Cantins $11 L8. 

Edmond Duvivier claims upon au y collocation 
which may be made on behalf of Lisis Cantin 
and wife, the widow Aristide Andr^, Eugenie 
Babet Cantin, Jean François Cantin and Etienne 
Arthur Lisis Cantin, the sum of £142.44 or drs. 
711.8 the amount of costs, upon six promissory 
notes signedby Charles Mollières and others and 
endorsed by La&n and others. 

TJie Contins claims on a mortgage»-^ 028'A.6O. 

Louise Virginie Gantio, the wife of Etienne 
Arthur Lisis Cantin, Amélie Cantin, widow of 
François Aristide André, Eagénie Sabet Cantin, 
Jean Fr/tnçois Cantin, and Jean Ctntin, c)aim, 
accordiug to the rank and standing of a mortage 
inscribed on the 8th of December 1858, with 
preference over all sums which may be d^e to 
Bobert Michael Lafian, by the other owners of 
the ** Virginia ** ï^tate for principal the sum of 
^28.160. 

Interest $5S0.24. Costs $1290.78. Total claim 
^39,020.97. Laffandoes not apply to bè cbllo- 

^ cated. Cantins may apply to be collocated in 
the sum due. to Laffan. 

For interest at the rate of six per cent û'om 
the 16th of December 1860 to the 16th of April 
1861 drs. 570.24. For costs drs. 129(>.73, making 
aHog'bther tl^ sum of drs. 30^020.97, and in case 

I that the said La£^ should make no application to 
be collocated ; the said Cantins may ^ply for the 
said sum to be (Collocated to them, according to 

t4hé rank and «tandiag «f Lallan's moitgage enrol- 
led on the I2th of l^ovember. *- 

■ 

Overênd ^ttsmey et X^^and Samuel GstmeyEsq. 

David Barclay Chapman, late a member of the 
firm of Overend Grurney and Co. and Samuel 
Oomey, Henry Edmund Gurùey; David Ward 
Charpman; Raymond i^etty and Arthur Greorge 
Chapman, efaim taocording to their respective 
ranks on their inscription* of mor^ages dated the 
2Brd of December '1854 and on' the eleventh of 
November 1857, the SHm of drs. 890,41^.50. The 
sum of drs. 310,464,54 is the amount of an oUi- 
gation executed in favour of Messrs. Overend 
Grurney and Co. and David Barclay Chapman, by 
Mary Jane Burnett, widow by her first marriage 
of the Honorable - Edward Chapman, and by her 
second marriage the. wife of ^neas Mackintosh 
Macpherson, George Henry James Mowbray 
Chapman, the said George Chapman and widow 
^Chapman entitled to the succession of the ^d 
Edward Chapman, Robert Michael Lafian. This 
obligation was constituted by a deed made in 
London on the 8ith of May 1855. 

This ohliga^kin includes the sum of drs 125,000 
the amount of an obligation created by a dved 
executed in London^ dated t/ie 7th December 
1864. Interest dre. 38,792.98. Costs drs. 5000. 

la this obligation ia i,ncluded the ,auqi of drg 
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125,000, the amôUnt of an obligation made hj Ed- 
ward CSiapnum constitated by a deed made in 
London, in favonr of Thomas & William King 
and Ovarend Guraey and Co., which sum be- 
longs now entirelj to Orerend Gurney & Co. in 
Tirtne of a deed executed in London and dated 
the 7th of May 1855. The sum of drs. 38,792.98 
for interest and the sum of drs. 5000 for costs. 
Overend Gumey and Co. have been admitted to 
the distribution of the, sale price of Woodford^ for 
dr8.20,415.79 centsand of Queen Victoria^ for the 
sum of drs. 820.345,96 cents. 

Whatever sums may be allowed to them out of 
the sale prices of these Estates, are to be deduc* 
ted from the sum of drs. 3^0,313.50. 

Metsrt. Gregson & Co.^^ Principal drs 16,045 
awarded by a judgment ; Interest for 3 years 
drs, 5,776.85 ; coHs drs, 50 also drs, 18,900 
amount of a judgment ; interest drs 4,931 .64; 
costs drr. 50 ; the further, "principal sum of 
19,800 ;interêst drs. 3,471.55 ; costs drs 60.16 ; 
Total claim drs. 69,585,20. 

Messrs. Gregson and Co., of the Ciiy of Lon- 
don, claim for the principal sum of drs. 16,045, 
awarded by a judgment of the Supreme Court 
dated the 10th of ApiU 1858. 

« 

For interest for three years, at the rate of 12 
pet cent, drs. 5,776.85 and for costs drs. 50. Tbe 
further principal sum of drs 18,900 also the 
amount of a judgment dated 17th January 1859. 
for interest at 12 per cent drs. 4,9 '1.64 and for 
costs drs. 50. 

The fiifther principal sum (recovered by a 
judgment) of drs. 19,800. For interest at 12 per 
cent drs. 3,471.55, for costs the sum of drs. 60,16. 
The total claim amounts to drs. 69,585.20 cents. 


Gledstanes & Co.-^Claim 1st as transferree of 
Laffan drs. 6,665 ; 2ndly drs. 6,1 55.44 consig- 
ned to Oriental Bank ; drs. 25,000 by virtue 
of a judgment ; interest at 12 percent drs. 10, 
000 ; cosls drs. 157.93 ; tokU claim drs. 35, 
157.98. 

Gledstanes ft Co., of the City of London, 
merchants, claim, 1st. As the assignees of Bo- 
bert Michael La&n, under a private instrument 
dated 28 of October 1858, Oie sum of drs. 6,666 
assigned to them by Laffiin and -due by Charles 
Adrien MoUières, and Marie Perrine Elvlna 
MoUières, 

2ndly. ;{[6,1 55,44 the proceeds of certain su- 
gars from the estates of Virginia and Fantaisis 
consigned to the Oriental Bank. 

Further ^5,000 by virtue of a judgment of the 
Supreme Couit dated 24th April 1858. 

For interest, at the rate of 12 4>er cent, ^10,000 

And for costs, drs. 1 57 .93 . 

The total clahn being drs. 35,157-03. 

.Gledstanes & Co. claim drs. 15,000 from Char- 
les Adrien Mollières, and Marie Perrine Elvina 
MoUiàres, the wife of Paul Lisis MoUières by a 
deed dated 29th August 1860, by which they 
have guaranteed the payment of the said sum of 
drs. 15,000 out of the 2/8 of the Estatee Vbginia 
and FatUaisie. 


The amount of interest due at six per cent is 
drs. 1,200, and the coats amount to drs. 183-91. 
The total ctaim from the said Molliàres is dri. 
16,383-91. 

Macpherson^ mortgage ersditor^ claims the turn 
of drs. 10,000, interest drs. 1,600, costs drs 
157,58. and drs 10.16, total claim drs. 
11,73774. 

Alexandeif Campbell Macpherson alleges that 
he is a mortgage creditor, and claims the princi- 
pal sum of drs 10,000 due by Charles Adrien MoU 
lieres and Marie Perrine Elvina Mollièi^es, the 
wife of Paul Lisis Mollières, by a deed made on 
the 6tjli of September 1860, by which they have 
guaranted the payment of tlie aforesaid sum and 
for this purpose have mortgaged the two-thirds 
of the Estates of Virginia and Fantaisie , belong- 
ing to them. For intjerest (at whate rate he does 
not state) drs. 1,600. For costs drs. 127.58 and 
drs. 10,16, making all together the sum of drs. 
11,737.74. 

Oriental Bnnk claims, in virtue of a judgment 
against Mollières on the IBlh of March 1861 
drs. 1,054.39, interest drs. 11.65, costs drs. 56, 
99, total claim drs. 1,123.03. 


The Oriental Bank daims, accordmg to the rank 
of their mortgage inscription, of Charles Mollikes 
and Lisis Mollières and wife, the sum of drsj, 064.39 
drs, in virtue of a judgment signed on the 13th 
March 1861. For interest at 9 per cent drs 11.65 
For costs drs 56.99, making in all the sum of drs 
1,123,03. 

Oriental Banh claims from the said parties in 
virtue of a judgment dated the 7th ofUfarch 
1861, rfr*. 1,051.59 ; interest drs.lB,77 ; cosU 
drs. 14.07 ; total claim dri. 1,1^9.43. 

llie Oriental Bank also claims from the said 
parties, in virtue of a judgment signed on the 7th 
of March 1861, drs 1,051,59. 

For interest at 9 per cent drs 13.77; costs dn 
14.07; making in all drs 1,139,43 

Oriental Banh claims, in virtue of a Judgment 
signed on the Uth of March 1861 against 
Charles and Lisis JdolUères drs. l,045,7fi ; 
interest drs. 11.76 ; costs drs. 54.99; total Asim^ 
drs. 11 2.47. 


The Oriental Bank cUiims, according to the 
rank of its mortgage, inscribed on the Ist ^ 
March 1861, the sum of drs. 1,045.72 from Char- 
les Mollières and Lisis Mollières, in virtue of a 
judgment signed on the 13th of March 1861. For 
interest drs. 11.76. Costs drs. 54.99, makmg alto, 
gather the sum of drs. 1,11 2.47. 

Arthur Jollivet claims from C. MoUières, Marie 
Mollières and Félix Mailhol drs. 1,000 in vir- 
tue of a judgment ; interest at 12 per cent drs 
30 .• costsdrs. 121.94. Total claim drs. 1,151,94* 

Arthur Jollivet claims, as a mortgage creditor 
drs. 1,000 from Charles Adrien Moliièreô, Marie 
Perrine Elvina Mollières and Félix Maîîhol, in 
virtue of a judgment signed on the 18th Febra- 
ary 1861. Interest at the rate of 12 per cent dra. 
30. Costs dn. 121.84, making a total of dr». L151 
94oenti. ' 
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Jules Pignêguy claims, the principal sum of drs 
833.33 by a judgment dated the l^th February 
1861 ; interest at 12 per cent, drs 33,32 ; costs 
102.13 ; total claim drs. 968.78. 

Joles Pignêguy claims the principal sum of drs 
833.33 dae \>j Ciiarles Adrien Mollières and Ma- 
rie Mollièrea bj virtue of a judgment dated the 
18th of February 1861. For interest at 12 per 
eent, drs 33.32; and for costs drs 102.13 making in 
aU drs 968.78 

W» Hewetson claims on a mortgage inscribed on 
ihe7th of January 1861 drs. 915,84 ; interest 
drs. 26.18 yeosts drs 71.1; total claim drs. 1,112. 
33. 

William Hewetsop, holding the rights of the 
Oriental Bank, claims on a mortgage inscribed 
on the 7th of January 1861, the sum of drs. 916. 
34 by virtue of a judgment signed on the 7th of 
January 1861, against Charles and Lisis Molliè- 
res and wife.For interest, drs. 26.18; and for costs 
drs. 71.1, making in all the sum of drs. 1,112.33. 

£ Duvivier, in mrtueofa judgment, claims drs. 
556.S6 cents ; intererest drs, 18.18, costs drs 
70.95 ; total claim drs.25e)9. 


Edmond Du vivier, claims, in virtue of a mortga- 
ge inscribed on the 7th January2l861, arising from 
a judgment obtained against Charles Mollières and 
Zisis Mollîères, signed on the 7th of January 1861 
the sam of drs 566.96. 

For interest at 12 per cent <lrs 1 8f. 18, and for 
oost drs 70.95, making altogether the sum of drs. 
656.9. . 

& Kœnig claims in virtue oj a judgment against 
C. Mollières. L. Mollihres and Paul Mollières, 
drs 1204 A7 ; interest drs 38.96, costs drs. 
100^4 ;— >totoi claim drs 1,343.57. 

The Honorable Heniy Koenig, holding the 
rights of the Oriental Bank, claims, on a mortga- 
' ge inscribed on the 7th January 1851, in virtue 
of a judgment recovered by the said Bank against 
Charles Mollières, Lisis Mollières and Paul Mol- 
lièm and signed on the 7th January drs. 1,204. 
47. For interest at 12 per cent drs 38.85, and for 
oosts^ drs. 100.24, making in all the sum of drs. 
1,343.57. 


[of the Oriental Bank, claims on a mortgage ins- 
cribed on the 7th of March 1861, arising out of 
a judgment recovered by the Oriental Bank, da- 
ted the same day, against Charies Mollières, Lisis 
Mollières and wife, and Paul Mollières, the ^um 
of drs. 1,206.34. For interest at 12 per cent drs. 
15.83, and for costs drs. 84.61, making in all the 
sum of drs. 1,306.78. 

A. Legall claims on a judgment^ being subroga* 
ted in the rights of Victor Lanougarède drs. 
1214,57; interest, drs. SI. 90 ; costs drs. 141. 
32 ; total claim, drs. 1387.60. 

Aristide Legall claims the sum of drs. 1214.57; 
in virtue of a judgment dated the 23rd of January 
1861, recovered by Victor Lanougarède against 
Elysée Mollières, Charies Mollières, and Aristide 
Legall paid to Victor Lanougarède, and was su- 
brogated in his rights by a Deed of Transfer da- 
ted the 9th of March, 1861. For interest drs 31. 
90 ; for costs, drs. 144.23 ; making in all, drs. 
1387.69. 

E. J. Herchent Oder, Official Assignee, as Am- 
gnee of Mailhol and Hervey,claims in virtus oj 
a judgment against C. Motlitves and Marie 
Mollières the sum of drs. 30,535.72, interest, 
drs. 561.25 ; costs, drs 169.06 ; total claim 
drs. 31 266. 06. 


Etienne Julius Herchenroder, Official Assignee 
of the Court of Bankruptcy, and as Official Assi- 
gnee for the Arrangement of Felix Mailhol and 
William Herveyj vested with all the rights and 
assets of the said Maihol and Hervey, claims as 
such assignee the sum of drs. 30,535.72. in virtue 
of a judgment dated the 18th of February 1861, 
recovered against Charles Mollières, and Marie 
Perrine Elvina Mollières, the wife of Lisis Mol- 
lières. For interest, drs 561.26, and for costs, 
drs 169.09 ; making aitogethei* drs. 41,266^06. 


Total claims, c2r«. 801.011 


\' 


Mr. Kœnig claims, as holder of the rights of the 
Oriental BanA, a judgment against C. molliè- 
res^ L. Mollières, and P. Mollières, the sum. 
of drs. 1226.26, interest drs. 22.71, costs drs. 
87.34 i—totalclaim drs. 1,336.33. 

Hr. Kœnig also claims, sa holder of the rights 
of the Oriental Bank, on a mortgage inscribed on 
the 18th ofFëbraary 1851, in virtue of a judg- 
ment recovered from Charles Mollières, Lisis 
Mollières, and Paul Mollièv*es, signed on the 18th , 
of Febrmry 1861, the sum of drs. 1,226.28, for | 
hiterest at 12 per cent drs. 22.71 aud for costs 
drs. 87.34, making in all drs. 1,336.33. 

Mr* Kœnig claims on a judgment agaifist C. 
Mollières, L. Mollières, and Paul Mollières 
drs. 1,206.34 interest drs 15.83 cosU drs. 84. 
61 ; — total claim drs. 1,306.78. 


All these various clain;is amount to drs. 801 
011.06 (eight hundred and' one thousand eleven 
dollars and six cents) and the sum out of which 
it should be paid is drs. 229^144.62. 

Deficiency drs. 571,867. 

There is thus a deficiency, exclusive of the odd 
cents, of drs. 571,867. 


No. 1. The claims of the Receiver of Begistivi- 
tiondues. No. 2. The Master* of the Supreme 
Court. No. 4 of Edmond Du vivier. No. 12 of the 
laborers on the Estate and No. 13 of Dr Luciany 
are not disputed. They must therefore be allowed 
the full amount of their collocation. The contredit 
of the Cantins is stated to be a question of rank 
between them and Overend Gumey & Co. 

I wish it to be understood that I do not profess 
to draw a new " Ordre " but only to decide upon 
the contredite which have been aligned before me., 

Monymps make a " Production tardive" and 
object to all the collocations except 1st, 2nd and 
^th.-^ Objection to 3.— Against all the other 
Creditors, their Grandmother* s Mortgages be 
ing anterior. 


Mr. Koenig again, acting as holder of the rights Philippe Gaston Martin Moncamp^ Paul Dorcj 
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^brtiii Moncamp, and Jâta Pierre Edward Mar- 
tin' Hoûcamp, make a ** prodnôtion tardive'' and 
^ej object to aU the collocations, except the iBt 
2nd and 4th. Thnsthej object to the collocation, 
of the laborers and of Dr. Lnciany, the third 
collocation is tb the Master, amounting to drs 
500, for duties of One per cent on the sum depo- 
sited. This they object to, on the ground that hf 
has charged one per cent, on the whole sum, yii 
drs 250,000, whereas, they say that he ought only 
to have charged peir ccntage on the.sum deposited 
inhishlî&âs. Hiat is to say drs 222,989. With 
respect to the other creditors' they idlège that the 
mortgages of their 'grand Mother Were anterior 
to theiPs and further that there are several cre- 
ditors who have only claim on part of the Estates 
bf Faniùiiié and hAve been collocated upon boUu 

Thereit Virginie Serret^ production tardive^ 
claimi hy privilege dr$ 2,060.82» 

Thérèse Vicginie Serret, makes a " production 
tardive'* who, being duty sejforated fromher husband 
Paul Mollières, claim to be collocated in preferen- 
^ and by priviLsge in the sum of drs 2,060.82. 

Jo$eph IfFiiheràf produetian tardioe^ tliime 

drs. 12,021.80. 

Joseph Withers makes a *^ productSoa iardrre * 
and claims the sum of drs. 129021.80. 1st.— fora 
îudgmelit Obtained ia ihe Cotrt oÇlFirst iaSstan- 
ceonthelOthof Aj^ril 1844 against Jean Pierre 
Moliidr^— 2nd ibr intere0t,--*drdilor b08t8,^^^tii 
for iBt«r0Bt «n cost8,-^5ih also for cotlar*«id &th 
for the costs of productioA. 

Objectitoi are mftde by ise^^éral aUeged credi- 
iora to ihe sums edllocatbd ' to ifae Oriental Bank, 
—to the .collocation of Overond, Oumey & Co. 
and to any further ' proceeding until thé decision 
of the PHvy Couadl )Mè been- gl^en Mi the case 
now pending before it respecting the claims of the 
Oriental Bank. 

Iff the case of Withers Mr. Dorfglas ^posed 
Co adduce evidftotto that ihere hkd l)een m tétum 
of a Nulla Bona to the writ of exeeution, the re- 
turn itself having been Ictot, and a declaration ha- 
ving been made for it by Mr. De Chazal, an at- 
torney kt Law. Mr. De Chassd «tated thkt he 
recollected that an action had been brought by 
Withers against Mollières, and that he was char- 
ged "^idi prosecution of thatadtion. He said that 
he liàd'a pet^èct recollection that the rettArn Of 
Nulla Bona l^s at one time in existence and that 
it was in his hands. He forwarded to Mr. Eœnig 
idl fhe 'documents except the i\t\&ixià perhaps the 
Jfidçmtnt. The return bftiie dshdr, he says, mufi 
have been amotigst thefn, but, he continues, it 
would be goihg too ftrttfIswèÉr it 

MBut why mti«^ the return have been amongst 
them, whtfiî he is not certain that even die judg- 
ment was,«-^fer*he says, he forwarded all the pa- 
pers, except the title and perhaps the judgment, 
I must èoncludë then, as there is no evidence to 
that effect, that the judgment was not forwarded, 
for he himself throws a doubt tipon it, and if not 
the judgment, why must the return. He can- 
not swear to it^ but by some peculiar process of 
ratesdnationi with which I am acquainted, he 


says it mia^ have boon sent. Now in my opi- 
nion, tn the absence of positive evidence, the 
inference is that if the judgment was not for- 
warded, neither was the return. He swears that 
the writ was executed within six months af- 
ter the judgment He cannot say whether the 
retom of Ûuà usher was registered, and there 
is no charge for it in the bill of costs. But 
thechargeoftlM usher, and the registration, he 
aays would be £ 1.0.9 I {2, and the same stim is 
charged in the bill. But there is no chai^ for 
registration eo nomine^ and we shotild not be jus- 
tified in applying the £ 1.0.9 li2 which might be 
for some other thing, to the costa of the usher, 
and the registration. That would be» a presump- 
tion upon a presumption. First it is presumed 
that the charge for it must have been registered 
although no registration exists. He further says 
that he is not able to say whether he communi- 
cated proceedings to Mr. Koenig one year or five 
years after the judgment I believe Mr. de Cha- 
zal to be a IsonseienciouB man, and ^t his wish 
and inteotiou are to ^peak tiie truth, but his me- 
mory ip defective^ and very little reliance can be 
placed upon his liesttmony, even tHien he speaka 
positively. 

Mr. Kœnig is alao called by Mr Douglas. Hr, 
Koenig says that he has not got the proceedings 
in the afiàir between Witbars and MoUiàrea. He 
is certain that he never received thjB papers, but 
being asked' for Ûiem, he made a diligent search 
for them, and, as he expiscted, he was not able 
to find them. 

The judgment is stated to 'have been obfadttad 
in the Court of First Intance against Jean Pierre 
Mollières and Paul Mollières for the sum of drs. 
12^^80 in <ke month of April 1644, and a writ 
was placed im. the bands of the uriier who duly 
execute it, and made a return of atilfa dana. 
But the judgment is nat foHhconungy and the 
return is lost. That return is not registerered, 
atlea«titia*notfoand in tkç r^gifizy. ^ani? |f it 
had been registered we are. l^fiad to YK>aclada 
that there it would have be found» in the abaenaa 
of any positive avidenoe that it was sc(|pstead* . 

Hie return ia'actHam^Aed to <be ptôlM hfrnmoa* 
dary evidénee^ but thatMattetiôH haé'foited. 


The usher is dead,— or cannot be foubd. ITii- 
der these circumtancefl^ how can Withers sustain 
his cUim ? In 'thé absence of the' return ht/w^ cikn 
we know whether the jadgmdht was saâsftèd or 
n'o^ -"-supposing there was a judgment 'ï#enty 
yeat^ have elapsed since 'aie judgment waç bbtaia 
ed, and during that tame, nothing has been done 
until now, to keep the claim alive. The return 
of the Ui4er ougnt to have been taade'Withing 
;six taionths, and registered witMn eight days af- 
'ter suo4i return, l^ovr we have no evidence that; 
<the retcum was made within the period preckspfbed 
'by law, indeed there is strong presumption to the 
icontiiiry, for if it had been registered, *it would 
have been found. The law requlree that ' a peraoQ 
who acquires an immoveable pro^rty bùnafidê^ 
and by a just title, shall prescribe for it, if he 
lives within the jurisdiction of the Court, within 
ten years, and within twenty years if he %e do- 
miciled beyond that jurisdictidn. Now, itappeara 
that Withers haa been domiciled b^ond the ju- 
risdiction. So for therafore to the time for pre* 
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leription Withers might hâve had a good title* 
But Article 2267 of the Code Civil says :" A title 
void by defect of form cannot serve as the basis 
of prescription by ten and twenty years." Mr 
Withers has failed to prove what the return of 
the usher was ; — that it was made within six 
months,— and that it was registered within four 
or eight days. There is therefore a defect in 
fcffln^— .Qot a mere verbal and technical form,— 
bat a substantial one. His title therefore, so im- 
perfect, so nude of every thing with which it 
ought to be clothed, cannot form a basis of pre- 
scription for 10 years or 20 years. 

Not entitled to any place in the ** Ordre*' 

Under these circumstances the inevitable con- 
elusion appears to me to be that Joseph Withers 
is not entitled to any pkce in this ** Ordre." 

Overend, Crurney & Co. 

Overend, Q-urney & Co. claim the sum of 
£62099. 18. 2 or ^310,464. 54 cents. 

This sum is claimed upon several Estates, and 
in their act of product on they include Vvgi- 
nia and Fantaisie, Virginia and Fantaisie do 
not form one and the same Estate. They are 
clearly two Estates. Virginia containi 893 acres, 
and Fantaisie 162 acres and }. 

The power of Attorney granted to Captain 
Western^ after enumerating the Estates on which 
Overend, Gurney & Co. professed to have 
claims, says : " and whereas the said parties here- 
to are desirous of appointing an Attorney for 
the purposes hereinafter named, in reference to 
the before mentioned mortgage debts and securi- 
ties." Now on what estates are the before men- 
tio»^ mortgage debts and securities ? '4st. Queen 
«* Victoria^ 2nd Woodjordy 3rd Louisa, formerly 
'' called the Union Estais, and also the one third 
** shares, and all other the share and interest in 
** the said Edward Chapman of and in the foUow- 
** ing estates, that is to say Mount Masca 11, and 
** the Estate of Virginia formerly called East 
'* JVich Park, consisting of about 893 acres of 
" land. Now therefore these presents witness that 
•* the said David Barclay, Chapman &c, do and 
** each of them does by these presents make, no- 
•• minate constitute and appoint Richard Bojer 
** Western, of Upton, in the County of Essex, a 
•* Commander in the Royal Navy, the true and 
•* lawful Attorney of them, the said David Barclay, 
•* Chapman & Co. to enter upon, and by all law- 
'* fbl and reasonable means, to take and obtain 
*' possession of all and singular the before men- 
• Uoned estates.'* 

What the before mentioned estates are, I have 
already enumerated, and the estates Fantaisie is 
not one of them ; Fantaisie is not mentioned. If 
Fantaisie had been intended to be included under 
the name Virginia, they would have said '* the 
teUii/Q 0Î Virginia containing by admeasurement 
1055 acres of land and j of an acre. For Virginia 
contains 893 acres, the dimensions described in 
the power, and Fantaisie 162 acres and | of an 
acre. 

Captain fVestern not authorized to enforce their 
[ claim on Fantaisie. 

Orerendy Gurney & Co. may or may not have 


a claim on Fantaisie, but it is quite elehr to mé 
that the power granted to Captain Western ^oes 
not authorise him to enforce that claim. 

It has been said that Fantaisie is an a))pntie- 
nance or dependency of Virginia, But thtt can- 
not be How can %n estate containing 162 acres b6 
an appurtenance ? Appurtenances are barni^f sta- 
ble, cow sheds, malt kilns, brewerieè, &t. An a})- 
purtenance is that which belongs to a house or 
an Erstate without which it would be deficient. 
A mansion house would be deficient without 
coach house and stables, a farm would be defi-^ 
cient without barns and threshing floors ébs»' 

Dependency is a political or a moral term; 
The word is applied to something which canadt 
exist without some other thing. For instenot^ 
every colony is a dependency of the metber «Goatt* 
try, — and some smaller colonies are dependencies 
of a larger colony. Morally, every butnaa. bfllùg 
is a dependency of a Superior Being, • . , : , 

There has been much argument respeotHig tike 
validity of the deed of the 8th of U«^ l<8dô,^<iia%. 
de by Mary Jane Chapman, widow offidfv^Lrdè 
Chapman, and Gkorge Henry James 'MQwbr«(y» 
Chapman, as the heirs of the said Edwatck Gaa|N* 
man* ■ > - •:• 

DeedofSikMt^lSSSu * 

In this deed Mary Jane Chapman^ and 0«a»g% * 
Mowbray Chapman, do not act aa f^raatees, ar 
transferrees, bat as heirs of Edward Chapimao.- - 

Let us examine this deed and aseertaih tS* 
what extent it goes, and whether or not itis.a. 
valid one. 

Overend, Gurney 9s Co. claim ** the distribu- 
tion of a sum of $ 2-30,OOv) being the sale price 
of two real properties, together with all fiieit* 
appurtenances and buildings erected thereon, si- ' 
tuate in the District of Grtiind Port, worked as 
one single Estate and known under the niame of 
Virginia fonnerly East Wick Park and the dthèf ' 
under the name of Fantaisie ; the said Virginia ' 
admeasuring 893 acres, bounded by ihe Estates* 
Sauveterre, Fantaisie and Le Souffleur by "Les ' 
Pas Géométriques" and by the Estate Le^ Martes 
and the said £state Fantaisie admeasuring 162 
acres «nd | of an ac^e ; bounded by the property" 
Toussaint^ the Estate Les Marres and Sauveterre ' 
and by the property of Dineiy or Etienne Mon*' 
tille. 

This is what they elaim in their- prOdnlRtldn ; ' 
on the Estate of Virginia measuring 893 acres, 
and on Fantaisie measuring iB2 acrei!. It Is neces- 
sary to keep these two measurements in mind* 

X- . it 

Overend, Gurney & Co. then claim, under Iha' 
deed of the 8tli of May 1855, made afadexécq^ 
in London, between " Maiy Jane Chapman, the i 
widow of Edward Chapman, GecMTge Henry Ja* .-. 
mes Mowbray Cha^Maan, the only .surviving child .' 
of the said Edward Chapman, Athol Burnet of r' 
Port- Louis, the surviving partner in the firm tt 
Edward Chapman, & Co. in the Island t of** 
Mauritius, on behalf of his said firm of Exlwai;d * 
Chapman & Co., Robert Michael Lafiknof Othoai ' 
in the country of Eeat^ and David Baroiay Chap- 
man, of London, bankers, for and on behalf of his' 
firm of Overend, Gdrney ftrCo.^'aQd indiiaown 
individual capaoity/' This deed is under seal, aa 


S4 


4|f eoone Bteif deed is. It recites at g^reat length 
the deed made in London on the dOth of June 
1852, between Edward Chapman (for and on be- 
half of his late firm of Chapman and Barclay), 
Bobert Gurney Barclay for and in the name of his 
firm of BarcUy, Brohers & Co^ Hedworth David 
Barclay, Alexander Charles Barclay, William 
King, carrying on business under the firm of Tho- 
mas and William King, and David Barclay Chap- 
man, on behalf of his firm of Overend, Gurney 
*Co.- 

I do not think it necessary to make any ob- 
serrations upon this deed, beeause the firm of 
Overend, Gurney & Co.. rest their claim upon 
the deed before mentioned on the 8th of May 
1855, and (he remarks which I shall make res- 
peettng it, will apply in a great measure to the 
deed of the 30th of June 1852 which it recites. 

. The deed of the 8th of May, made betwen the 
parties already enumerated, commences : *' Now 
thie Indenture witnesseth thcU in considération 
of the e&venants hereinafter entered into by the 
said DaTid Barclay Chapmau, on hehalf of him- 
self <)# W€tt as of hii said firm of Overend Gur- 
mjf and Co^ they, the said Mary Jane Capman, 
and George Henry James Mowbray Chapman, 
&C., do hereby charge, oblige, and hypothecate 
unto the said David Barclay Chapman, on behalf 
of the said firm of Overendy Gurney and Co. the 
eetaiea and properties next hereinafter enumera- 
ted with . and for the payment of the said 
sum of £62,092.- 18.2. 1st the estate of Queen 
VtetariOy 2nd the estate of Woodford 3rd the 
estate called Louisa and also one third share, 
and all other the share and interest of the said 
Edward Chapman deceased in the following es- 
tates, that is to say^ 1st the Estate oî Mount ^as- 
eall^ 2nd the Estate of Virginia formerly East 
Wick Park consisting of about 893 acres. The 
above mentioned are estates which are hypothe- 
cated,— there are no other. Next come the ap- 
purtenances : " with the houses, buildings, sugar 
establishment, steam mills, plants, and all other 
the appurtenances generally whatsoever. The 
principal appurtenaDces are enumerated, but in case 
tome one er ^ther should be omitted, the saving 
oUnse is added : ** and all other the appurtenances 
whatsoever." In the old conveyances, every thing 
which could enter into a man's mind to conceive, 
was mentioned, many of them were manifestly 
absurd. Still there are a number of things which, 
to. prevent future litigation, ought to be mentioned 
in a conveyance, for instance all buildings, out 
bouses, ways, light, waters, water-courses &c. 
and alji deeds and writings whatsoever. 

*^ Fantaisie ** not charged by the deed. 


It is qaite clear, from what I have quoted from 
the deed, that the estate of '' Fantaisie" is not 
charged and hypothecated. It is not mentioned. 
I have already stated that the power of Attorney 
granted to Captain Western does not authorise 
him to proceed against that Estate. A particu- 
lar power of Attorney, that is, a power for a spe- 
cific purpose must be construed strictly. The 
grantee of a power cannot go beyond that power. 
A grantee of a power authorising him to buy 
horses, does not empower him to buy horned 
cattle, and power authorising him to buy wheel- 
barrows does not authorise him to buy a coach 
and nz. If a power authorises the grantee to 


obtain possession of ^ Virginia " he cannot pro- 
ceed against *^ Fantaisie " unless that estate is 
also^mentioned. Oh ! but it passes as an appur- 
tenance ? Very well, but it strikes me if it was in- 
tended to pass as an appurtenance (an Estate con- 
taiuing 162 acres) it would have been particular- 
ly mentioned, and not included in the general terms 
" and all othei appurtenances whatsoever," and the 
language would have been "with the estate. called 
^Fantaisie* containiug 162 acres or thereabouts, 
and all houses &c" 

It is quite clear to my mind that the Estate of 
" Fantaisie" is not charged and hypothecated by 
the deed on which Overend, Gurney & Co. found 
their claim according to the production which they 
have made, and that their Attorney, by the power 
granted to him is not authorised to obtain posses- 
siod of it, or to enforce any claim respecting it. 
Overend, Gurney & Co.'a claim must, therefore, in 
this proceeding, be confined to '* Virginia.** With 
the other Estates mentioned, Queen Victoria^ 
Woodford, Louisa, and MouiH Mascall, I have 
nothing to do. 

I now come to another question, and a very 
important one. Have Overend, Gurney & Co. 
any claim on " Virginia^ upon this deed ? On 
this point, after long and careful consideration, 
I have ai rived at a distinct and positive opinion. 
It is one which I fear, will cause much disap- 
pointment, if not dissatisfaction, to those for 
whom I entertain a great regard and fiiendship* 
But I cannot, on account of personal feelings, 
act contrary to my conscience and conviction. 

There is no part of the Law of England more 
distinctly recognised than that one member of 
a mercantile firm cannot bind the rest of the 
partners by an instrument under seal. If any 
one of the partners does not sign and seal, the 
instrument is void as against him, unless he sanc- 
tions the execution of it by his presence. Now 
the deed of the 8th May 1855, having been made 
and executed in England, its validiiy must be tes* 
ted according to the Law of that country. The 
case of Harrisson v Ja hso ?, reported in 7 Term 
Reports, p. 207,— is thus described by collter: 
"An action of Covenant Has brought upon an 
agreement of three parts, stated in the Declaration 
to have been made between the Defendant Jackson, 
Sykes and Rushworth, merchants and partners of 
the 1st part ; W. and J. Harrisson of the 2nd part; 
and the j?laintiff of the 3rd part, — one part of which 
said agreement, as being sealed with the seal of 
of the said Sykes, for himself and the other two 
defendants. The Phintîif made a profert in Court. 
The Defendants pleaded non est factum. At the 
trial it appeared that the Defendants were partners. 
The agreement stated in the Declaration was prod u* 
ced,andthe subscribing witness proved that it was 
executed in hié presence by the Defendant Sykes iu 
the following form: "For Jackson, self, and Rush- 
worth, W. Sykes," but neither Jackson nor Rush- 
orth were present at the execution. The question 
reserved for the Court of King's Bench was, whe- 
ther such execution of the agreement, by the De- 
fendant Sykes, was binding on the other Defendants 
Jackson and Rushworth. The Court held that it 
was not. Lord Kenton said : ** The Law of mer- 
chants is part of the law of the land, and in mer- 
cantile transactions, in drawing and accepting bills 
of exchange, it was never doubted, but that one 
partner might bind the rest. But the power 
ot binding each other, by deed, is now for 
the first time insisted on» except in the 
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HUiprtus case cited, the facts of which 'are 
not sufficiently disclosed,, to enable me to judge 
of its property. This would be a most alarming 
doctrine to hold out to the mercantile world. 
If one partner could bind the others by such a 
deed as the present, it would extend to the 
case of mortgages, and would enable a partner to 
^ve to a favoured creditor a real lien on the 
Estates of the other partners." 


That is the opinion of Lord KENYON,who was 
oae of tlie soundest lawyers that ever presided in 
the Court of King's Bench. 

If a deed be expressed to be executed by A. 
for himself and partner, it must be shown that A. 
had authority, by deed from his partner, to execute* 

The Jaw is shortly this, — one partner cannot 
bj deed bind the rest of the partners. If all the 
partners are present when one of them executes 
a deed for himself and partners, and they do not 
object) but acquiesce by their silence, they are 
all equally bound by it. And if the partners give 
to one partner an authority by deed to execute 
instruments under seal for the partnership, they 
are all bound by his execution. 

Now what is the case before me ? The mort- 
gagors, Mary Jane Chapman, and George Mow- 
bray Chapman, charge one third of the . Estate of 
Virginia^ by deed^ with the payment to Overend, 
Gomey & Co., of £ 62,000. It is signed and 
sealed by Mary Jane Chapman, George Mowbray 
Chapman, Athol Burnet, Michael Lafifan, and 
David Barclay Chapman, who, though not ex- 
pressed, signs for Overend, Gurney et Co. Now 
if David Barclay Chapman, had had a power cf 
Attorney under seal for Overend, Gurney et Co, 
this signing and sea ing would have bound them. 
Bat no sQch power has been exhibited. 

Bat it may be said that this is not a case wher® 
one partner on behalf of the firm, mortgages ^ 
property belonging to the firm,-?— but where & 
property is mortgaged to him ; and where a mort* 
gage is accepted as a collateral security for the 
payment of a debt due to the firm. That is true. 
Bot the mortgage of the property is given on 
' certain considerations, and it' those considerations 
are not fulfilled, the mortgage is void. What do 
the mortgagor say in this deed ? 

The deed of the Slh May 1835 u invalid. 

^ Now this indentura witnesseth that, in consi- 
deration of the covenants entered into by the 
said David Barclay, on behalf as well of the said 
Jirm of Overend Gurney and Co«, as of himself, 
they, the said &c.j do hereoy charge and hypothe* 
cate&c.'' 

Thus, they only charge the Estate in conside- 
ration of the covenants entered into by David 
Barclay Chapman on behalf of Overend Gurney 
& Co. Now David Barclay Chapman does conve- 
nant and agree for Overend Gurney & Co: " And 
for the consideration aforesaid the said David Bar- 
day Chapman, ou behalf of his said firm, doth he- 
reby &c., that when and so soon as the hypotheca- 
tion of the said several Estates and properties in- 
tended to be charged by this deed shall, in confor- 
nuty with the Laws and Customs of Mauritius may 
be duly perfected and completed, ^c." 


And then ha proceeds to covenant for OVeren^» 

Gurney & Co. Admitod then that this deed is not a 
mortgage», from the partners, of partlQcrship jro- 
perty, but a mortgage to the partner by which 
a debt due to the firm is secured, yet as he 
enters into covenants under seal for his part- 
ners, without their being present, or their autho- 
rity under sral to the covenants, the property 
was hypothecated on consideration of these co- 
venants, the property is not charged at all, and 
Overend, Gurney Sç Co. have no claim at all on 
the estate under this deed. 

Again, it may bo said, granted that the deed is 
null as regards the partners of David Barclay 
Chapman, it is good as regards David Barclay 
Chapman himself, and that he, in his individual 
capacity can take the estate, or enforce his claims 
upon it. But this position cannot be maintained 
for the estate is mortgaged to David Barclay 
Chapman, on behalf of Overend, Gurney & Co, 
and tiie hypothecation is made in consideration 
of tho covenants of Oveiend, Gurney and Co. 
covenants which David Barclay Chapman in 
his individual capacity cannot perform. 

But it has been said that although the original 
deed might be defective, yet valitidy is given to 
it by the sanction of the whole fit m under seal^ 
in the power of Attorney granted to Captain 
Western. I have already shown that power does 
not once mention Fo'ttaisie^ it must therefore bo 
confined strictly to Virginia» 

There is no doubt that the whole firm appoint 
Captain Western their Attorney, and in that 
appointment they recite the deed in ^ueàtion 
and adopt it as their own. This it is said 1s a 
confirmation of the deed. Supposing it is, it only 
confirms the deed as is stands. It does not change 
it one iota. A confirmation does no alter the na- 
ture of the instrument which it confirms, it only 
continues it as it is. If it was void Bt the beg! n- 
ning, a confirmation will not render it valid. But 
th*tt is not the real meaning of the term. To con- 
firm is to perpetuate. Hence when our kings 
granted any privilege to a subject, they confirmed 
it at the same time, thereby making it perpétuât 

In the grant of King John to Peter de Brus, 
of the Lordship of the Wapentake of Langburgh 
the Charter runs thus : 

'* Jéhnnnes^ Dei Gratia^ Rex Angliœ^ danUnuê 
HebemicfBy &c., Sulutem. Sciatis nos dédisse^ eoUf 
cessissBy ei presenti charta nostra confirmasse^ 
Petro de Brus &c." Also in the Charter of WiU 
liam de Lofchouse, to St. Mary's Abbey, it runs: 
" Omnibus Chnfti fideiibus, &c., Salutem in Do* 
mino, &e., pro salute onimœ mec et omnium ante* 
cessorum meorum dedissa^ conccssi^se et hr^e p e- 
senti carta mea confirmasse Deo Ecelesitb Sancie 
Marie Edbor.' 

But be this as if may, it was decided Steiglits 
V. Egqinion^ Holt's Nisi Prius Reports 141, 
and in Burton v. Burton 1 Chittt 707, that if a 
deed be executed by A. for himself and partner, 
it must be shown that A. had authority, by deed^ 
from bis partner to execute. The partner* ^i sub* 
sfquent aehnowledgment of A's authority will 
not be sufficient^* This subsequent acknowledg- 
ment is what is now attempted to be set up. The 
powei of Attorney, they sn^, was an acknowiedg 
ment of the authority of David Barclay Chapman 
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io exeetite ftt>m his partners. Ëat thai tras a subse- 1 of Overend, Gumej & Co, which he is not» hai 


quent acknowledgment, and, as I have shown, it is 
not sufficient. 

If the authority be not given at the time of 
execution, it can never be given afterwards. It 
would be productive of serious inconvenience, 
and even fraud, if partners were permitted to 
plaj fast and loose with each other in this manner. 

A. executes a deed without due authority from. 

B. his partner ; if that deed is likely to damage 
the interests of the firm, B. repudiates it. But if, 
on the contrary, is should turn out that it is 
likely to be beneficial to the firm, then B. ac- 
hnowledges the authority of A. Take the present 
case for instance. David Barclay Chapman eze- 
cn tes a deed on behalf of his partners Overend, 
Guerney & Co. without their sanction under seal. 
If that deed places Overend, Guerney & Co. in 
an unfavorable position, — or if they think they 
can do better, — they may say : " That deed does 
-not affect us,— «we are no parties to it, — Mr. 
Chapman executed it without our authority." 
But if they find that they cannot do better, — for 
the security of their debt, — they say : " It is true 
that David Barclay Chapman did execute the 
deed without having at the time due authority 
for the same, — but we acknowledge it now, and 
bind ourselves to the performance of the conve- 
nants." —See what such a state of things would 
lead to. It woutd shake public confidence in com- 
mercial dealings, and • it would give power to a 
dishonest firm to juggle, deceive and defraud 
thoae with whom they had transactions* Far be 
it from me to apply those terms to so respectable 
firm as Overend. Guerney & Co* But I say that 
would be the general bearing of such a posture 
of affairs* 

Supposing that the deed was valid in England 
k would amount- to no more than an' agreement 
amongst the parties, that a deed to the same 
should be ezcuted in Mauritius accordiog to the 
law of this Colony for as the property is situated 
here, it can only, be transferred according to the 
tez loci rei stiu. In the first place it must be bor* 
ne in mind, that Mr . Kœnig, the Attorney for 
some of the parties to the deed,^ is not the Attor- 
ney for Overend, Guerney 8c Co., he having been 
ap.pointed by the deed of the 8th of May 
1855, executed by David Barclay Chapman, act- 
ing on behalf of Overend, Guerney & Co., but 
without their authority under seal. 

Therefore, any act done by him for Overend, 
Guerney & Co., is null and void. 


I have said that property situated in this Colo- 
ny can only be transfen^ed according to the laws 
of the Colony. Article 2128 of the Code Civil 
says:*^ Contracts made in a foreign eo«mtry cannot 
give a mortgage upon property in France unless 
there be stipulations contrary to this priuciple, 
in the political laws or in Treatise." I know of no 
such application with respect to a case of this 
description,— at all events none have beei^ 
quoted. 

It is true that Mauritius is a British Colony, 
but it is governed by the laws of France, and 
such laws as may be passed by the Grovernor and 
Council. 

f 

Ifowv sapposing that Mr. Kœnig had been the 
legally constituted Attorney ander the deed 


he ti ansferred the Estate of Virginia according 
to the lex loci rei situ. It does not appear that 
he has ; he has only registered, according to the 
usual formalities, the deed executed in Londony— 
and as this deed is invalid,— he has regiatered 
an invalid deed. 

Ovetend, Guerney ^ Co. have no claim upon 
''Fantaisis** and" Virginia.'' 

Under all the circumstances above mentioned 
can only come to the conclusion that Overend, 
Guerney & Co., have no claim upon the Estates 
of Fantaiiie and Virginia, 

Widow Dauguet placed in the firzt rank qfiere' 
K ditors. 

I come now to the other creditors. 

First as to the Widow Dauguet. 

She claims the principal sum of drs. 2.500, with 
interest and costs, in virtue of a deed of ti-ansfer 
made to her by Elisée Duvergée, the widow of 
Pierre Aubin. The deed is dated the 22nd <rf 
April 1844. This date is earlier than that of 
any other claimant. She will therefore, afl»r the 
privileged creditors, be placed in the first rank 
of claimants against Elysée Duvergé, and any 
rights which he might possess. 

démenée Bousquet. 

Clémence Bousquet daims the principal sum 
of drs. 8,799.9 cents. On the 80th day of Novem- 
ber 1846, Messrs. Chapn^an and ^Barclay signed 
two obligations, one for the sum of drs, 4399.54 
cents, the other ;; for the sum of drs. 4,399.55. 
These sums were made payable to Perrine Aubin, 
and she transferred them to Adèle Berger Dujo- 
net on the 1 1th an 27th of November 1847. Clé- 
mence Bousquet, or, as she is sometimes called, 
the widow Lagane, is the assignee of Adelo Da- 
jonet by a deed registered on the 19th of Ja* 
nuary 1859. The transfer to Perrine Aubin was 
made for the settlement of a claim arising from 
a sale made by her to Jean Pierre and Faol 
Mollières. 


The claim of Perrine Aubin against Chapman 
and Barclay, in consequence of the sale made by 
her to the two Mollières above mentioned, will 
take precedence of all other claims next to the 
Widow Dauguet, Adèle Berger's claim against 
Pierre Aubin comes before all claims which are 
sabsequent to the year 1847, and Clémence .Bous« 
quet*s claims against Adèle Berger Dnjonet and 
Perrine Aubin, will come before all claims against 
them which commence subsequent to the 19th of 
January 1859 when the transfi^r was registered. 
But any claim existing against those parties, pre* 
viously to the 19th of January 1859, will takd 
precedence to the claim of Clémence Bousquet 
against Perrine Aubin, the transferee of Chapman 
and Barclay, having a vendor's right againat 
the two Mollières above mentioned. Perritie 
Aubin, I have stated, had a vendor's privilege» 
Her transferee would have the same privilege 
provided no intermediate claims arose between 
Chapman and Barclay's transference to Perrine 
Aubin and Perrine Aubin's tranfetenee to Adèle 
Berger Dnjonet. If there be such claims^ then 
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ia<I^B««^8 cfaifll IriH éÊàê km «le âa^bf 
the transference, which was the «TUi-cf Nwtm- 

ber 1847. 

Clémence Bousquet will hold the same privi- 
lège 8S Adèle Berger, provided that in the caee 
ileo^ there were no intermediate cltdms between 
LS4S and the date of her traosference, if there 
iv«re, she will only be entitled to claim from the 
19th January 1859. In speaking of intermediate 
daims, I mean such claims against Adèle Berger, 
« Perrin» Aubin, as would entitle them to a pri- ' 
fikge in respect to the two obligations of Messrs. 
(Aappaan and Barclay. The claim of Perrine 
Ahèitt Was originally against the Mollières, to 
wiiotti she sold the property. But when she ac- 
cepted the obligations from Messrs. Chapman 
aod Barclay* it might ha ve been objected t|iaf;|hat 
claim was -extinguished by novation. But it was ex^ 
piessly roserv^ in the transference : 

EnMed to the rights of Pdrrine Auhi» if no 
intermediate elainu. 

^ Le tout sans novation, ni dérogation et au 

* eontraire sous la réserve expresse de tous ses 

* droits, actions» hypothèques, et privilèges, aux- 
** quels elle promet et sV)blîge, leur chaque paie- 
« ment Messrs. Chapman et Barclay frères qui 
«Je seront ^ailleurs de plein droit conformé- 
** ment aux dispositions de la loi.*' 

I coma now U> the first claim of the Oriental 
Bank Corporation. They claim as the principal 
lam of drs. 66,666.66, in virtue of a transfer ma- 
de by Edward Chapman & Co., and the represen- 
tslivea of the late the Hon. Edward Chapnaan, 
ailed 16th of November 1855. It is contended 
that this cUim is extinct by novation. What is no- 
vation 1 The Code Civil says : *• Novation is ef- 
«" <0Qted in three ways : 

'« let. VHien the debtor contracts towards 4ls 
'< creditor a new debt which is subtituted for 
** the ancient one which latter is extinguished. 

" 2nd. When a new debtor is substituted for 

* the ano4»t one who is discharged by the ore- 
"ditor. 

•* drd Whe», by the effect cf a new engage- 
••aent, a aew creditor is substituted for the an- 
*" dent one, towards whom the debtor becomes 
*< «sdiargéd." 

Ofrtlns fttl^èct, PoTHa» «ays, : ** in order to 
" eoHtltùt^^^a tiovatioû, this Consent of the creditor, 
"erof aoQiB person having author!^ from him, 
'* or a quality to make a novation for hka» is re- 
** qaisite. 


** By the ancient Boman Law, such consent 
** might easily be presumed ; but according to 
"the constitution of Justinian, in the last law, 
"aonceroing novation, such intention should 
•*be positively declared, without which there 
*« eaold be no novation ; and the new engagement 
"* which is contracted is to be considered rather 
* as haviog been made to confirm and accede to 
** the first rather than to extinguish it. 


** implies an abandonment by the-cfeditor of thti^ 
*^ first claim, to which the second i6 substituted, 
*^ it ought not to be easily presumed and the 
** parties ought expressly to state it. Neverthe- 
'* less, in our jurisprudence, we have not adopted 
" this law in so littéral manner, as to require that 
** a creditor should always declare in precise 
'* terms, that he intends to make a novation ^ it is 
^' sufficient that his intention in whatsoever man] 
'* ner expressed, should be so evident as not 
^ to admit of a doubt. For instance I am a ere- 
ditor of Peter, for the sum of fr. 1000,— an act 
** passes between James the debtor 01* Peter^ 
^* and me, by which it is declared that James, 
*^ obliges himself in my favour to pay me the 
'* fr.lOOO, which is due to me by Peter ; and it is 
** added, that I have, as a favour to Peter, agreed 
!'^ to be satisfied with the present obligation 
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present obligation 
'* which James , has entered into with me ; it 
ought to be decided in this case, that there is 
a novation, and that Peter is discharged against 
me although it may'not be said in precise ami 
" formal terms, that I discharge Peter, and accept 
'* the obligation of James, as a novation for that 
" of Peter. 
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*^ But unless the intention evidently appears» 
anoTation is not to be presumed.'^ 


'^ The reason of' thia law is that a person should 
"^ aal easily be . presumed to abandon the rights moi 
m iHuch belong & him. Therefore {as novation 1 did 


Those who have filed contredits on the ground 
that there was a novation go, I presume, upon 
the sécbnd clause,— but they enter into no partie 
culars. They simply say there was a «ovation,, 
leaving to me to fibd out the nature of that no< 
vation. 

"iScf^ in considering whether or not the debt of 
the Mollièrës to the Oriental Bank was extingui- 
shed by novation^ let me ask: Does the intention of 
making à novation clearly, and without a doubt 
appear ? On the contrary the very opposite of* 
such intention appears, for the deed of the 16th 
of November 1855, not only does not exhibit 
such intention but it expressly says that it is ma* 
de for the purpose of guai*aoteeing to the Bank, 
the payment of the debt due by the Mollièrës, 
Tht^y are guarantors, or suteties for the debtors. 
PoTCIB26ay8 : *^ The engagement of a surety iK a 
'* contract, by which a person obliges himself on 
" behalf of a debtor to a creditor, for the piiy- 
*' ment of the '#hole, or part of what is due 
from such debtor, and hy way of acceêgion te 
hisoiUjfatiôn..... A surety does not by be< 
coming such, discharge the obligation of the 
principal but contracts another which is acces- 
sory to it." 

Charles Adrian Moiffêres and Marie Elvina 
Molliëres artf the original debtors to the Bank; 
But the Bank accepts the Chapmans as their 
debtors, as guarantors for the payment of their 
debt. 

No novation^ tupposing that they have stUt 
claim upon the Chapmans» 

But in doing this, they do not necessarily dis- 
charge the Mollièrës, and they were not discharged*. 
Butevenaupposiqg they were, the Bank Corporal ioa 
has still a claim upon the Chapmans. It is also 
objected that the Mollièrës, at the time of the 
mortgage, had received no cAsideration and they 
not owe the said sum. But this is naerely an 
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•tUfâtimi,— BO 0nd«iice is iddoeed in rapport 
df the i^ropofîtioii. 

Bat when an obligation îs onfcered into, or a 
promise la made, the law presumes a considera- 
tion, and the onui lies upon the person asserting 
that there is no consideration, to prove the state- 
ment. In this case no proof is attempted, and 
therefore I am bound to take it as granted that 
there is none. Bat perhaps they mean to say that 
there was no consideration in regard to Chapman 
& Co. In the first place an obligation by deed is 
not nnll on the ground of a want of considera- 
tion. 

til the aelectionsof d'Aguesseau,— he says : 

• According to the law of England, a deed sea- 
led and delivered is in this respect analogous to 
the ancient stipulation. It is a solemn act, mani- 
festing the intention of the party to contract a 
legal obligation, -«nd the engagement which it 
contains cannot be impeached for the mere want 
of consideration." This doctrine he adopts. I ha- 
ve already shown that the Chapmans were the 
guarantors of the MolUères, and therefore no con 
sideration was required. D'Agdesseau says : **A 
gfatttitoos unîlertaking, seriously made, is certain- 
ly sufficient to form the basis of a morid and hono- 
rary obligation, and ought not be receded from 
wttboot some adequate reason.. But in most 
countries there are certain legal solemnities whicli 
indicate the serious intention of contracting a va- 
lid and effectual obligation, and which dispense 
with the necessity of any actual consideration.'* 
PoTHiER says : "In contracts of beneficence, the 
liberality which one of the parlies intends to 
exereise towards the other is a sufficient cause 
for the engagement contracted in his favour." 

The amount of interest is also objected to. The 
Bank is entitled to charge interest from the date 
of the transfer, and,— if I am right in supposing 
that this was a mercantile transaction, — they are 
entitled to 12 per cent. 

Entitled to the whole of the principal &c., after 

Widow Lagane^ and after proceeds o/ Queen 

Victoria deduction. 
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The Oriental Bank are entitled to the whole 
of the principal sum claimed, with interest and 
costs, i^r the claim of the Widow Lagane, as a 
creditor of the Chapmaiis, has been satisfied, and 
alter the sum already paid to it, out of the pro- 
ceeds ofthe .sale of Que^n Victoria^ has been de- 
dacted. 

.The Oriental Bank also claims, in virtue of a 
Notarial Instrument, made by £dward Chapman 
ib Co. and the representatives of the late the Hon. 
Edward Chapman, the principal sum of drs. 
3S,333,33 cents, upon one third of the estates of 
Fantaisie and Virginia, This is not given in the 
former instrument, as a security for the payment 
of a sum due by the two Moliièt^s, or any one 
el^e, but for advances made by the Oriental Bank 
to Edward Chapman & Co. and due by them di- 
rect to the Bank. The instrument was regisstered 
en the 27th of November 1835. 

This claim does not appear to be objected 
against. The Bank will therefore be entitled, con 
currently with their ^laim above mentioned, t 
the whole amount, deoucting such sums as har 


beem fMid to thtja from other sonreea. They 
will be entitled to easts, and the same rati of 
interest as on the former debt 

Etyêée Liénard. 

Elysée Liénard claims under an obligation re- 
gistered on the 1st of January 1858, made by Mi« 
chael Laffiin, through his agents Sholto James 
Douglas, Esq., and Arthur Burnett Esq., the 
principal sum of drs. 4, 100, on two portions ot land 
measuring 194 acres ** adjoined to the estate of 
Virginia^* If these two pottions uf land, which 
are said to adjoin Virginia^ form a part of that ea» 
tate, then, I am able to deal with this claim, and 
every other creditor having a*claim upon Virgima 
will have a claim upon these two portiona. If, on 
the other hand, they do not form an integral por« 
tion of Virginia^ 1 have nothing whatever to do 
with the c^aim and shall dismiss it accordingly. 
-—I will assume the first proposition, and will 
proceed as though the 194 acres do form an in* 
tegral portion of Virginia. 

The claim, then, of Liénard, does not extend 
further than upon these 191 acres, — and there 
is no claim to Fantaisie. These two portions of 
land were awarded, on the 21st of February 1838, 
to Paul Mollières, who declared himself aa par« 
chaser conjointly with Jean Pierre Mollièrer, 
Adolphe Jamin, and Miss Perrine Aubin, upon 
the sale by licitation of the property belonging 
to François Nicolas Marquet. Marquet was the 
vendor, and if he had subrogated Elysée Liénard 
into all his rights in relation to this portion of 
property, the said Liénard, standing"" is his shoes, 
would have possessed a vendor's privilege. But 
he claims in virtue of an obligation made by Ml* 
chael LafiEan, and he derives his right throagh 
the purchasers from Marquet, against whom, he^ 
Marquet, has a vendor's privilege. If a right is 
derived from the vendor, the person holding that 
right will have his privilege. But a right deri- 
ved firom a purchaser will be no more ^bma that 
purchaser possessed, and how can a purchaser be 
said to possess the privilege of the vendor, who 
only possesses it on the ground that the purchase 
money has not been paid. How then can a pur- 
chaser possess a privilege simply on the ground 
that he has not paid the purchase money ? 

The original seller is Nicolas Marquet^ who 
sells it to the Mollières. Did they pay the pur* 
chase money ? If they did not Marquet's privile* 
ge Uvea against them, and extends against all 
subsequent purchasers. If they did pay the pur* 
chase money, then Marquet's privil;^ is extin- 
guished for ever, and if the Moliièrca sell again, 
they will only have their own privilege against 
their purchasers. 


They do sell to Michael Laffim, and if he has not 
paid them, they possess a vendor's privilege 
against him. In 1858, Michael Lai!%n gives 
Liénard an obligation upon this land to secure 
the payment of a certain sum. Now did 
Michael Lafilan pay the Mollières ? If he did not» 
they have a vendor's privil^e against the said 
property, and would necessarily take precedence 
over Liénard. If he did pay it, there is no privi- 
lege existing, and his claim will date from the 
Ist of January 1858, and after the Oriental Bank. 
Of course his claim is only payable ont of the 194 
acres said to be adjoined to Virginia, and oalj 
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jprorided that that portion of laad forms a part of 
nrginia, and is not meroij land adjoining to it. 

In the '^ Ordre*' of disiribatioD Liénard is col- 
located as fol'ows : 

' ^ Elysée Liénard, holder of the rights of the 
^ heirs Marquet, shall receive the total amoant 
^ of his claim in principal and interest amounting 
'•to Ac." 


How Liénard can be said to be the holder of 
the rights of the heirs Marquet, I cannot under- 
striiid. Thé whole amonnt of his claim is awarded- 
withoat limiting that claim, to Virginia and with- 
oat confining it to the 194 acres adjoined to 
Virginia. 

Mèsêrg. Gregson againzt Edward Chapman & 
Co. and Robert Michael Laffan^ entitled ajter 
lAénardm 

Messrs. Gregson & Co. claim first on a judg- 
ment dated the 10th of April 18â8« against Ed- 
ward Chapman & Co., and Robert Michael Laffan 
the principal sum of drs. 16,045, and their into- 
reat at 12 per cent per annum. For this sum and 
the interest which shall be due at the above men- 
tioned rate, they will claim against Edward Chap- 
man h Co. and Robert Michael Laffiin next after 
Elysée Liénard. 

Oledêtanee & Co. 

Gledstanes & Co. claimed from Michael Lafian 
and Edward Chapman & Ca the sum of £d,216 
2J0. or drs. 26,080.60. with interest on a judg- 
ment recovered against Michael Laffan, and Ed- 
ward Chapman & Co. dated 29th of April 1B58. 

They also claim on a private instrument ma** 
âa to them by Charles Adrien Mollières and El- 
Tina Mollières, by which they charge the estates 
of Virginia and Fantaisie^ the sum of drs. 16,000. 
^ey will therefore be entitled to receive out of 
fte share belonging to Charles Adrien Mollières, 
aadEIvina Mollières, that sum with the usual 
interest which has accrued upon it, according to 
the date of the obligation. 


' Edmond DutimêTy^entMed after the Oriental 

Banh. 

After the olatm of Gledstanes h Co. has been 
istisfied, comes the claim of Edmond Duvivier. 
He claims eut of any collocation which may be 
aiade tothe Cantina, the sum of drs. 711.08. For 
Us Charles Mollières and others, and Michael 
Ldfiin are liable. This sum must be paid outso 
the collocation made to the Cantins, for sum 
dse to them, and secured by Mortgage on Virgin 
niaw FaniaiMé 

Louise Virginie Cantin, &ft — Theg are entitled to 
ike principal sum mentioned and such interest 
as shall be found due ftom the date of their tVu- 
ertp^n. 

Louise Virginie Oantin, the wife of Lisis Can- 
tin, Amélie Cantin, Widow of the late François 
Aristide André, Eugène Babel Cantin, Jean 
Kaoçoia Cantin, and Jean Caatin, claim, on a 
nortgage inscribed on the 8th of December 1868, 
Mdeio them l^ Michael Lafian, George Henry 


James Mowbray Chapman.—the firm of Edwari 
Chapman &c Charles Mollières, Marie Perrine 
and Elvina Mollières, by which the Estates of 
Fantaisie sxià Virginia where hypothecated ori- 
ginally for the sum. of drs. 41,000, but which was 
reduced to drs. 26,160, the sum of drs. 30,020.97 
cents, incl tiding interest and costs. The sum of 
drs. 28,160, must be allowed to them after Gleds 
tanes & Co's claim has been satisfied, out of the 
shares remaining of the above mentioned parties. 
The interest must be calculated at the rate of 12 
per cent if it be a Mercantile debt ; if not, at the 
usual rate, and that with the costs must be added 
to the principal. The claim of the Cantins will 
come into operation from the time of their inscrip- 
tion. 

Grsgson & Co. 

The next in order come Gregson & Co. again. 
They claim the principal sum of drs. 18,009 on 
a judgment dated of 11th of March 1851 against 
Edward Chapman & Co. and Michael Lafian. 
This sum, with the usual interest and costs, must 
be allowed them out of what is remaining. 

Their claims allowed after the Cantins. 

Again they claim the principal sum of 19,800 
onajudgment dated the 9th of December 1859 
against Edward Chauman & Co. and Michael 
Lafian. This sum must also be allowed them with 
interest and costs. 

Macpharson, 

The next in order Alexandre Campbell Mac* 
pherson. He claims the principal sum of dra 
10,000 with costs and interest secured by a 
n^otgage, made by Charles Adrien Mollièies and 
Elvina Mollièrep of their share of the two Esta- 
tes of Virginia and Fantaisie. 

Gregson and Macpherson to be paid concurrentlg. 


The deed is dated the 6th of September 1860 
and is registered on the 12th of September in 
the same year. His claim with interest and costs, 
against Charles Mollières and Elvina Mollières, 
out of the sum remaining to them will operate 
I after the claim of Gregson & Co. has been satis 
fied. But Gregson & Co. claim out of the shares 
belonging to Edward Chapman & Co.,-«and Mao* 
pherson claims of the shares belonging to Charles 
Mollières and Elvina Mollières 

So that Gregson & Co. and Macpherson have 
distinct and separate claims, and each party must 
be paid out of that share which has been hypothe- 
cated to him. Macpherson cannot claim out of Chap- 
man and Lafikn's shares, neither can Gregson 
claim out of the Mollières shara. So instead of 
saying that Macpherson must be paid after Greg- 
son, I ought rathei to say that they ought to be 
paid concurrently, in asmuch as their interests do 
not clash, and Gregson has no claim where Mac- 
pherson has, ^nd Macpherson has na claim where 
Gregson has. The same rule must apply to simi- 
lar cases, and which can only be done when ^ 
new *^ Ordre '* is drawn in conformity with this 
judgment, unless the judgment is reversed. 

Edmund Duvivier and Wm Hewetson. 


i 
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ïke- ntzi in order eome tbe^ durnk of Edutiiid 
DuTirkr, sad William Hewotaoa.' 

tJmdigÊnenf agaitui Ckdrle» MMièreê^ he. 

Edmund Dovmorclftimè the sum of drt. 566* 
96 in virtae of a judgment registered on the 7th 
of January I86I9 obtained against Charles Mol- 
.lières, Elrina Mollières^ and Liais MoUières. He 
will be entitled to receive this sum with interest 
and oosts out of the shares of the MoUières afore^ 


William Hewetson claims, on behalf of the 
Oriental Bank, agidnst Charles MoUières and 
Elvina MoUières^ principal sum of drs. 915.34 
in virtue of a judgment inscribed on the 7th of 
January 1861 with interest and costs. 

Kmmg 

Mn Eomig also claims against the^said parties 
on behalfy> or holding the rights of the Oriental 
Bank, the sum of drs. 1,204.47, on a judgment 
inscribed cn th& 9th of January 1861, against 
Charles MoUières, EIrina MoUières, Lisis Moi- 
Kères, and Paul MoUières, upon aU the immovea- 
ble property possessed by them in- Mauritius, or 
which they may hereafter possess. 

Dumvier^ Hewetson, and Kœnig,iùkeeùngurr9*ttfy. 

These three last claims being on inscriptions 
of the same date, will be taken concurrently, so 
far ras Charles MoUières and Eivinai MoUières are 
concerned ; the last claim against Paul MoUières 
will be taken according to the order in which 
Itatands in I'eff rence to ' his 'share. But I most 
observe that the title given to Mr. Kconig, to alt 
immoveable property possessed by them, or which 
they may hereafter possess, is void as regards 
the latter pQrJ;ion. No person can mortgage real 
property in futuro, he can only hypothecate or 
etjiavej that ^ich he is actually possessed of. 
According to the English law a person can con- 
vey a vested remaiudep, but he cannot convey a 
contingent remainder. To hypothecate^ then, all, 
the immoveable property which a person mag 
hereafter possess, is hjrpothecatii^ a contingency 
which is void ; and. there are very good reasons 
why it should be so^ which I have not time to 
stale at present. 

Official Asiignee of Félix MailhoU 


judgment rigistsead on «ha 18ib of Fabran^ 
1861. 

dmiUeCwMn. 

Amélie Cantin, the widow of Aristide Andr^ 
claims against Jean Pierre MoUières, Charles 
MoUières^ Paul MoUières, Elvina and Lisis Mot 
lieras, the sum of drs. 665.91, on a j,adgaeiiA 
registered on the 18 th of February 186K 

Liste Cantin. 

Lisiii Cantin claims against the saWépartiei% 
on a judgment registered Ae same diy, the siltt 
of drs. 2015.20. 

Again the said Lisis Cantin claims on a judg- 
ment registered the same day, ^(ainH tfie«am 
paitieë, with the addition of Michadl- Laffan, and 
George Henry Mowbray Chapman, theviisloftoi. 
2,685.64. 

Of tintai Bank. 

The Oriental Batfk claâm> against Charlea MoIp 
res, and Lisis MoUières^ Paul MoUièreSi Am 
Hon. Henry Koenig, and Marins Dhotman, the 
iftim of drs. 1.227.28, in virtue of a jodgmeat 
registered on the 18th of February 1861. Theao 
parties with the exception of JoUivet havingjre^ 
gistered on the same day« will be entitled to* be 
paid concurrently,' share and share alike, so fiff as 
regards Charles MolUères, Elvina MoUères and 
Lisis MoUières. 

The Official Assignee,^ Jules Pignéguy» Âmâm 
Gantin and the Oriental Bank, will also be entit- 
led to be paid concurrently, share and share aU* 
ke, as against Paul MoUières, 

The Oriental Bank wiU be entitled to he ]^d 
alene by Mr Blœnig and Marius Dhotman, 


The Official Assignee of Felix Mailhol claims 
the principal sum of drs.30,667.10, on a judgment 
recovered by the said Felix Mailhol, and regis- 
ted on the 18th day of February 1861, against 
Charles MolUèreSy Elvina MoUières, and Paul 
Liais MoUières. 

Pignigug. 

Jttlea Pignéguy claims from Charles MoUières,^ 
Slvina MoUières and Paul MoUière^ the sum of 
drsfc 898.8 i, in virtue of a judgment registered on 
the i8th of February 1861 against the above 
■MntioDed pai'tieSy 

Arthur JoUivet. 

Arthur JoUivet claims the sum of drs. 1,074.55 
igainst Charlea MoUières and F<Uz Mailhol» on n 


Amélie Cantin and will be entitled .cencurre»^ 
tly against Jean Pierre MoUières^ and Lisis Can- 
ten is entitled alone against Michael La£u^ and 
George Henry Mowheay Chapman. 

On the same day that a judgment is registered 
k ^vour %>f Félix MailhA a judgmentts regialer- 
ed against him in favour o^jAj'thur JoUivet. 

Wilb respect^ to JoUivet I raast|. I have laid 
make an exception. He reoolFers a judglne^ 
against' Mailhol, and Mailhol recdaera a ^edimeCI 
against the MoUières. The Official Assignee ihaier 
fbre, i^resentingMaiUiel, poaaesles this.cfate 
against the partie» ngatnat whotii he^ recover Ikrf 
judgment. Hestatids in Mailfaol's - shoes. Bo^ 
not so JoUivet.' His judgment oannot he enftreed 
against the MoUières, — it can only be énforoéd: 
against Mailhol who had no share of the property 
on which a judteial mortgage could «ttstoh itsdft 
JoUivefs judgment against Mailhol«ceyld net be 
éâfbiced against ttle MoUières. If Mailhol poèseased 
a share of the property, then JoUivet cenld claim 
on that share,— but Mailhol has no share of the 
property,he has only a title to be celbx^tedw- But 
JoUivôt hdving recovered égasnat MainioH.aadb 
Mailhol having recovered against tàe Mollièras^^ 
the fruits of the latter judgment, which are daiïl 
raed by the Official Ass^pMeosuai be apppQ|iriateifr 
to Join vet's claim,' a^d whatbvèr eum i4«wai8edi 
to tiie Official Assigdee, before it is paid to hia 
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*tiie ram due to Jolliret must be deducted. 

Official Assignee must pay to Jollitet. — Oriental 

Bank. 

The Oriental Bank next claims the sum of 
dra. 1051.59 cents on a judgment registered on 
the 7th of March 1861 afçaînst Charles Mollières, 
Elvina Mollières and Lisis Mollières. Thej will 
be entitled to receive the amount, out of so much 
of the fund as remains, with costs and the usual 
interest, next after the parties last mentioned. 

To receive their claim after the parties last men- 

tioned. 

Again, the same daj^ a Judgment is registered 
for the sum of drs. 1206.34 cents a^inst the 
same parties with addition of Henry Kœnîg^ and 
Marius Dhotman. They will take, with interest 
and costs, as in the last case. 

Again the Oriental Bank claims the sum of 
dr& 1054.39 cents on a judgment obtained against 
Charles Mollières, Elvina Mo4ières, and Lisis 
Mollières, registered on the 13th of March 1861. 

On the same day there is another judgment 
registered in favour of the Oriental Bank against 
Charles Mollières, and Lisis Mollières for the 

sum of drs. 1045.72 cents. 

» 

These two claims will be taken concurrently, 
after the sums due on the Judgment of the 7th of 
March are satisfied, with of course the addition 
of costs and legal interest. 

Aristide LegalL-^His claim dates on the 1 5th 

0/ March 1851. 


Aristide Legall claims against Elysée Molliè- 
res, and Charles Mollières the principal sum of 
drs. 1,214.47 cents, as being subrogated in the 
rights of Victor Lanougarède, Victor Lanouga- 
^ède brought an action against Lisis Mollières, 
Charles Mollières and Aristide Legall. and ob- 
tained a judgment against them for the above 
mentioned sum, which judgment was registered 
on the 15th of March 1861. In the meantime 
Mr. Legall paid to Victor Lanougarède the full 
amount of the judgment, and received fiom him 
an acquittance ; and was subrogated in all his 
rights, privileges, and hypothecations. The judg- 
ment is registered on the 15th of March 1851, 
aod the elaim of Mr. Legall,— standing in Lanou- 
garède's shoes— dates at that time, 

Virginia Serret — No claim. 

Virginia Serret, the wife of Charles Adrien 
Mollières, claims the sum of drs. 2,060.32 cents, 
on the ground that she was separated from her 
hasband as to property. If Virginia Serret had 
stated when this dissolution of the community of 
goods took place she would be entitled to recei- 
ve that share from the property against which it 
was awarded to her, since the period of the dis- 
adiation, but she oould not claim anything whilst 
the community existed. But therd is no eviden- 
ce before me when that dissolution took place, 
and whenever it dit take place ; it appears to me, 
from the document placed in my possession, that 
if she has any claim at all upon any property, 
bat clidm is against the Estate called New Orove 


and not Virginia and Fantaisie. I cannot there 
fore, on the evidence before me, decide in favour * 
of Virginia Serret's claim. 

Moncamp. 

Gaston Martin Moncamp also prays to be col* 
located in the sum which may be found due to 
him. Now Moncamp is one of the purchasers 
of the Estates of Virginia and Fantaisie, and 
how anything can be due to a purchaser, who 
has not paid one farthing of the principal, not 
one farthing of the interest due on that, but who 
has for several years been working those Estates 
and reaping yearly crops from them, for absolu- 
tely nothing, exceeds the loftiest flight of fancy 
of which the human mind is capable. I hardly 
know what term to use to designate such an act. 
The English language does certainly afford va- 
rious expressions which would appropriately des- 
cribe such conduct. But I abstain fromjasing 
them. 

No locus standi. 

He also files certain '' Contredits" against several 
"Productions." Eb was not in a position to file any 
'^Contr edits** at all. He was the co-purchaser of 
properties verily deeply involved, — of properties, 
the purchase money of which would fall very 
far short of clearing away the incumberances* 
Neither his petition for allocation nor his **Con- 
tredits" are worthy of attention. Let him pay 
the purchase money, and the interest which has 
accrued thereon, and be satisfied. He has profit- 
ted hirgely by the delays, (how occasioned I will 
not say, whatever I may think,) and let him be 
satisfied with that. 


I have now concluded my judgment on thig 
complicated case. I have taken great pains, and 
I have framed it to the best of my ability. I have 
endeavoured to do subtantial as well as legal jus- 
tice. If I have failed in my endeavour, it will be 
a source of regret to me, — not because my judg- 
ment may be reversed, — but because there will 
be farther delays, and fresh expences. It has been 
said that speedy injustice is better than tardy 
justice. There may be, — although I am not aware 
of it, — some errors in this jlidgment. But whet- 
her it is better, as long as those errors, — if errors 
there be, — do not contravene any settled princi- 
ple, or occasion serious loss, to have recourse to 
an expensive and dilatory process to rectify them 
or to submit to them in a spirit of conciliation 
and concession, — it will be for those who are in- 
terested to determine. Make hay whilst the sun 
shines ; get your money whilst it may be had. 
Men are not immortal,— and every purse has its 
limit. Procrastination may be fatal. Bear in mind, 
that the property is getting less and less valuable 
everyday and the purchasers may be,— I don't 
know, — as time-rolls onless and less capable of 
paying. 
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was bound to pay the several heirs the amount 
awarded to the heirs respectîTèly. That, in sup- 
posing the existence of some mortgage inscriptions 
encumbering tlie share of certam of the heirs 
Pigeot, this fact did not and could not relieve Mac- 
Gregor from immediate payment. 

It was further contented, in law, that the Art : 
2181 of the Civil Code, for the purginsc of Estates 
by purchasers, did not apply to the case now be- 

I fore the Court, which is a purchase on a sale hj 

* Licitation. 


2lsi April 1865. 
The Court ; 

On the seventh of November last, in the mat- 
ter of the distribution by way of an " Ordre" of 
the sum of 16.500 dollars», bein» the sale price of 
a landed property, situate at Black River, belon- 
ging to the Estate and succes.'^ion of the late wi- 
dow Claude Antoine Louis Pigeot, and sold by 
Licitation, Thorny Pigeot, one of the heirs of the 
said widow, disputed the provisional "Ordre" 
prepared by the Master, on the gound of its non- 
necessity and illegality. He was supported in 
his opposition by several other creditors, whilst, 
on the other hand, MacGregor, the purchaser of 
the immoveable above mentioned, maintained the 
necessity and legality of the measure. 

The Master, in overruling the objection of the 
Appellant Pigeot, ordered that the Ordre should 
be proceeded with. 

This Decision was appealed from, and the 
grounds of Appeal are several in number. 

Before expressing any opinion upon the merits 
%f either or ojf all the; points taken we must Jay 
down the facts of this case. 


This last argument was met with the contrarj 
assertion that the law laid down in the several Ar- 
ticles above quoted did apply to this as well aâ to 
all other voluntary sales and purchases ; and that, 
in law, licitations were assimilated to and ranked 
amongst voluntary sales. That purchaser, on lici- 
tation, whether of a whole or a portion of an undi- 
vided Estate, was bound to observe the formal- 
ties traced out by the above articles for the sake 
of self protection. 

In support of this proposition it was said that 
the text of the law was as large and comprehensi- 
ve as possible, and the only authority bearing on 
the point was quoted, viz : Pont, who, in his " Ex' 
plication da Code Civil," makes the following 
comment on Arts: 2 J 81-2182 Code Civil. Vol. 
2. Page 1108 and 1270: " Aux acquéreurs seuls 
" appartient la faculté de pi>rger. Mais en prin- 
" cipe tout acquéreur, quelque soit l'acte en 
" vertu duquel il a acquis : vente, partage, do- 
'^ nation, et que'que soit le titre de son acquî- 
" sition, gratuit ou onéreux, tout acquéreur a 
" cette ressource qu'il peut, au moyen de la por- 
" ge, libérer l'immeuble par lui acquis des privi- 
" léges ou des hypothèques qui le grèvent, et con- 
•• server la propriété de cet immeuble libre et af- 
*' tranchie sans payer rien que le prix ou la valeur 
" représentative de Pimmeuble. Et l'acquéreur » 
'* eut-il acquis seulement une partie distincte de 
*' l'immeuble, au lieu de l'acquérir en totalité^ 
'^ n'en eut-il acquis qu'une partie indivise^ comme 
" dans le cas de oessio^i de droits successifs indi* 
" vis, son droit serait le même, la &culté de pur- 
" ger pourrait être exercée." (See the authori- 
ties cited by the Commentator at the foot of 
pages 1.108.) 


It wouULappear that the succession of the wi- 
dow Pigeot is more or less in debt. The payment 
of the debts was secured by moitgnges, some of 
which extend over the whole of the immoveables 
forming parts and parcels of the succession and 
others over some one or other of the immoveables. 

The Estate at Black River, purchased by Mac 
Gregor, for the sum above mentioned, is encum- 
bered with several mortgages. The mortgages 
mentioned in Nos. 1-7-9 & 11 of the Couserva- 
toi-'s Certificate afiect the whole of the Estate 
purchased. Hence was urged, by Mac Gregor, 
the necessity of a fixation de prix and of an 
*' Ordre," that he should know to whom his pur- 
chase price was to be paid, and that, by compliance 
with the Master's Award, he might be relieved 
from the possibility of ever being called upon to 
pay any portion of his purchase price, either by 
creditors of the whole or of any portion of the 
Estate purchased by him. 

It was contended, on behalf of Thorny Pigeot, 
that the Res^pondents had undertaken, by the first 

condition inserted in the Cahier de Charges I property purchased, the" Respondents^uld not 
(Art. 1. last paragraph) to pay to the heirs pafely pay the amount of their purchase priccThis, 
Pigeot that portion of the purchase price on I »f itself, is a sufficient reason for sanctioning the 
which they might be respectively entitled on par- 
tition. That such partition having been made and 
duly homologat/d,and the portion accruing to each 
of them having been determined, the Respondent 


The letter of the law confers the right of pur» 
ging on the tiers détentent, (Art. 2181 C. C.) on 
the '* new proprietor " (Art. 2184 C. C.) without 
any distinction between l'acquéreur sur vente vo«« 
Ion taire ou l'acquéreur sur vente par lici* 
tation. No more does the text of the law re- 
quire the " acquéreur " to be the purchaser of the 
whole or of part of an Estate belonging either 
to one or more proprietors, in a slate of indivision 
or not» 

The facts of this case are sufficient to lead us 
to a sound conclusion on the merits of the Appeal 
before us. 




Several of the mortgages, extending over the 


sanctioning 
measure oideied by the Master. 

Thd Appeal is therefore diemissed with cosfai. 
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Supxçxae Court. 

DeVANDE ENHOITATION D'iMMEUBtE, — CltiANr 

air exerçant le3 droits de 60n debiteur, *^ 
Acte de société entre les co- propriétaires, — 
Acte de société renouvelé avant son éché- 

AKC£. 


Action in licit ation op immoveable proper- 
TT,— Creditor exeroing the rights op a deb- 
tor, — Contract of partnership between 
THE co-proprietors,— Contract renewed be- 
fore its expirt. 

MARIETTE, - Plaintifil 

Versus 

FABRE AND PHÊLINE 
• and 

THE CEYLON COMPANY LIMITED,-De- 

[ieadautB. 


. . Before : 

His Honor the Chief Judge and . 
The Honorable M. Justice Bestel. 


HoN« H. Kœnig, — Of Counsel for Plaintiff. 
F. Robert, — Plaintiffs Attorney. 
Hon. V. Naz, — Of Coupsel for Defen(3ants. 
W. Hewetson, — Defendant's Attorney. 


2\st April 1865. 

On the application, at Chambere, . by the Plain- 
tilÇ for the Ltcitation of an undivided Estate bet- 
ween the Defendants, for the purpose of obtaining 
payment of a sum of p. 28.000, due by Arthur 
Fabre, with interest t]iereon, an objection was 
taken by Fabre ;, and.Ph^line, his co-partner, abi- 
ding by the Decision of the Judge, the matter 
was referred to the Court. 

The Court : The objection taken by A. Fabre 
rests on the fact of the existence of a partner- 
ship between himself and one Pheline the joint 
owner by purchase of the Estate Bois Vallon or 
Beauvallon, at Flacq. and of another immoveable 
situate at " Camp de Masque, " in the District of 
Flacq. 

The Ceylon Company, for alleged fadvances 
made, either to Fabre or to the joint Estate, has 
intervened at the Bar, and supported the above 
objection, whilst Pheline expressed his readiness 
to abide by the Decision of the Couit. 

The existence of the alleged partnership being 
I88umed, it was contended, by Kœnig, that it 
was no bar to the Li ci tat ion prayed for. At the date 
of the purchase.by Pheline,of the iindivided moiety 
of the Estate above mentioned, — viz : on the 4th 
Noveraber 1858, — a partnership was entered into, 
between the Defendants, for the " exploitation " 
of the Estate -BeaM-t7a//o» and of the Estate Si- 
tuate at Camp de Masque.— The patnership was 
to end on the 24 February 1865. 

Had the partnership been allowed to come to a 
natural end, 'the objection now raised could not 
have been taken. But by a notarial deed of the 
10th December 1863, and 2 years before the ex- 
piration of that partnership, its duration was ox- 
tended to the 24th February 1867. It is upon 
the strength of this extention of the original part- 
nership that ihe Defendant, Arthur Fabre, to- 
gether with tlié Gëyloii Company, oppoee the lici* 


tation piW[%L,6)r,.-^Y*ichi howcTôt^ hia 00- 
partner, PJxçline, in no wise obiects. 


Upholding the objection of Fabreandof theCey. 
' Ion Company would be opening a wide door to 
fraud, the creditors would thus be. betrayed into 
the hands of a debtor who, by repeated extensions 
before the expiry of a partnership, tho' originally 
lawfully entered into, might find themselves pre- 
vented from ever asserting their rights against 
a debtor bent upon never discharging his obliga- 
tions. 

The intervention of the Ceylon Company in 
this suit, tho* allowable in law, can in no wise 
afiect the decision of the issue between parties. 
Its rights came into existence after the claim of 
the Plaintiff. Tliè Ceylon Company, before laying 
out its monies, might have easily ascertained 
the extent cf the Defendant's liabilities, on "refe- 
rence to the Registration and Mortgage Regis- 
ters. Their neglect in doing so, or imprudence 
in lending their funds to A. Fabre, on the secu- 
rity of an Estate encumbered to the extent of 
Plaintiff's mortgage debt, is not to be visited 
upon another equally lawful but more vigilant 
creditor. Such however would be the case were 
the lici ration prayed for to be refused. 

Concurring fully in the reasoning of the Plain- 
tiff's Counsel, we feel no hesitation in giving 
judgment for Plaintiff with costs. 


Bankruptcy Court. 

Faillite,— Bilan inexact, — Livres mal 

TJ£NUS,-^â!AISlË DE MEUBLES, — ObJETS DÉTOUB- 
Nis PAR LE GARDIEN, — CERTIFICAT DE TROISIÈME 

CLASSE, — Protection retirjée pendant un an. 


BANKRCPTcy,— Erroneous balance sheet, — 
Rook BADLY kept,— Seizure op moveable ef- 
fects, — Failure of duty as guardian op 

GOODS UNDER SEIZURE, — ThIRD CLASS CERTIFICA- 
TE, — Protection withdrawn for one year. 

BANKRUPTCY E. C. SUZOR. 


Before : 
His Honor the Chief Judge» "Commissionner. 


S. J. Douglas, — of Counsel for Bankrupt. 
J, 6. Tessier, — Attorney for same. 

9th May 1865. 

The Court : In this case the Bankrupt, a 
coaohmaker in Port Louis, has moved for his Cer* 
tificate.. He is opposed hj one of his creditors, 
the landlord of the premises occupied by him, to 
whom arrears of rent amounting to the sum of 
$ 937-46 were due at the date of the Bankruptcy. 

The Assignees and the other creditors refrain 
ed from taking any part in the discussion as to 
the Certificate. 

In his Balance sheet, to which the Bankrupt ma- 
de Q^th in terms of the Ordinance, his debts are 
Btatedat the sum Qf^9653.17,and his. assets ^t g984 
dis ^nd 09 c, among these assets appeared a ss>;in 
of Too drs the alleged value of certain buildings 
and sheets on the premises, which the Bankrupt 
was entitled, by a clause in the agreement with tjii 
jandloid to remove at the exj^iry gf his lease. The 


è 
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'^m thoold not hare ftppesred in the Balance sheet 
^or arrears of rent to a greater amount being due, the 
landlord, had necessarilj the right to retain any 
sach fittings, on the premises. The value of those 
erections accordingly, could not be applied to paj 
the general creditors. 

The next item in the list of assets is the sum 
0Î $ 1512-49 alleged amount of the claims of the 
Bankrupt against sundry debtors. Altho' the Bank- 
rupt made oath to this item also, he subsequently 
admited that the amount of debts recoverable was 
only ^ 326-48, stating that a large portion of the 
whole amount (viz) $ 1058-63 was irrecoverable, 
owing to the insolvency of the debtors and 
the claims of set o£f or compensation which he 
then, for the first time, admitted that various of 
kis debtors had against him. The counter claims 
thus admitted were not less than ^ 578-63. The 
remainder of these accounts was stated as doubt- 
ful. 

Of the sum thus said to be recoverable only ^^ 
have as yet been brought in, and there is but a 
Tery slender prospect of this amount being much 
increased. 

The Books of the Bankrupt were very badly 
kept altho' his business was a large one requiring 
as he stated in Court, some 20 workmen. Among 
other defects the Books, as kept, do not shew ail 
the sums of money received by the Bankrupt. 

The usher who made the seizure on the premi- 
ses, at the instance of the landlord, for payment of 
his rent, deposed as follows : 

*'Suzor pointed out the catTiages to be seized. I 
seized a certain number of those carriages. M. Suzor 
was appointed guardian. On the day of the sale I 
repaired to Suzor and asked him for the delivery 
of the carriages and he told me they were no lon- 
ger in his possession. Some days before I asked 
Suzor for the carriages, he told me he wou4d answer 
for them. He told me he was the guardian and 
was responsible, or something to that effect.** 

The Bankrupt himself stated that it was on 
his express consent that the carriages were 
returned to their respective owners, and that some 
of them were partly repaired, none were complete- 
ly repaired. It is true that a witness was subse- 
quently adduced (viz) the foreman of his establi- 
shment, who stated that he had given delivery of 
two or three of the carriages to the owners, wi- 
thout orders from t>e Bankrupt. Now, even were 
this latter statement to be relied on, it would not 
materially improve the position of Suzor. As the 
legarfly appointed guardian of the efiects which the 
Usher had seized, he was bound to produce them 
or shew a legal order permitting him to give up 
the possession. 


;indulgenoe from the owner of the premises, tdaf 
the latter had not proceeded to extreme measures 
till a large amount of rent was in arrear. It is 

^ue that with a tenant paying his rent so irrega- 
Urly, the proprietor of the premises did not wish 
to have any thing farther to do. For this he 
is surely not to bu blamed. 

In the circumstances above detailed, I can 
award only a Certificate of the third Class, and not 
to issue till 12 calender months from the date of 
this Judgment. Meanwhile protection is with- 
drawn, and the creditors will have an opportuui^ 
of taking such steps as they may deem proper. 


Supreme Court 

Action en beyendication d'imueuble, — ^Pb- 

TITOIRE, — PkESCRIPTION DB DIX AM8, PRESCRIP- 
TION DE 30 ANS, — Titre,— Dommage et nmt- 
RETS, — Action en garantie , contre les ven- 
deurs PRIMITIFS. 

Vindication op immoveable propebtt,— 
Petitory Action,— Limitation of 10 tears 
AND of 30 tears, — Title, — Damages, — Action 
inguarantee against the former vendors. 


NOEL & ORS. Plaintiffs. 
Versus. 

GARREAU & ORS,— Défendants. 

and 

GARREAU & ORS.,— Plaintiffs. 

Versus, 
MATHIEU & ORS.,— Defendants. 


Before : 

His Honor the Chief Judg and 
The Honorable Mr. Justice Colin. 


Hon. V. Naz, — of Counsel for Noel & Ora. 

W. FiNNis, — Attorney for same. 

J. L. Colin,— Of Counsel for Garreau and Ors. 

E. Boulle, — ^Attorney for same. 

L. RouiLLARD, — of Counsel for Mathieu &Ors 

E. Pastor, — Attorney for same. 


It is plain that his conduct here was very 
reprehensible, exposing him to be severely dealt 
with in terms of the enactments of the Code, Art : 
2060. The carriages were allowed to be taken 
away, and the value of the repairs executed upon 
them will most likely be entirely lost to the 
Estate. 

It was pleaded, on hahalf of the Bankrupt that 
the proceedings of the Landlord had been harsh 
and severe. It was stated that Suzor had offered 
good security for paynent of the rent. But it 
ought to be remembered that he himself ad- 
mittod thai bd had previously met with great 


2\st April 1866. 

Vide supra, Vol. I Page 269. Second Edition. 

This was an action brought by the heirs of the 
late Jean Marie Barclay, and Martial Noel as 
assignee of part of the rights of Jean Charles 
Jean Marie, likewise called J. C. J. Marie Bar- 
clay, one of the said heirs, against Auguste Vic- 
tor Garreau, Charles François Nicolas Odinet, 
and Amédée Claude Alfred Perdrisetz, to reco- 
ver possession of a plot of ground fifty acres ia 
extent and situate at Moka, which, it was alleged, 
the Defendants had unlawfully entered, and also 
to recover the sum of drs. 4000 as damages, for 
the prejudice caused by the Plaintiffs to the De- 
fendants who were alleged to have cut down 
and destroyed the timber growing on the afore- 
said plot of ground. 

The Plaintiiis alleged that the plot of ground 
in question had been, since the year 1823, the 
prf),)erty of the late Jean Marie Barclay, whoae 
rights are now vested in the Plaintifii. 


rt 
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Ha Defiiftdftftlf yut ia Isane ihe title of 
4»nKftM ftttd «iiilier presided '(thai?, thtj wei-e 
thenuelres» bjr 4itle' âàd preseription, Am lawful 
Owners of the plot of ground ia question, and 
^«UttthMTeVer, if the PhitùaiTsiiiade oat a title 
, lidàltMtfooâldiiet apply to the whole plot ofgnraad 
' bat only to a part thereof ;they further joâi^lssiie 

«I the qoestioa of damages. 

; . . > 

The Defeodantft haé farther m<lre^broii|^t' an 
letioQ in warranty against the heirs of their Ten-; 
dM^WR» thi^Mrs *of thé late Adolphe MathieUii 
Ihid dedtftng as their eentradt set fotth, that they 
lid bon^ the taid ptot of eroond for a eertain 
torn out of Whfeh dra. 2000' had been paid! 
'W the Vëttdbr, that they gave notice to 
him ihat they were threatened by theprîticîpal 
'Ilàlntilfs nHio bad brought their action m 
'Ijjéetitteat and that the heirs of thé late Ma* 
ti^en should be bound to intenreae, defend the 
riÂtI éf their irendees, or be bound to repsy in 
taséthé^Hnèlpàl PUintURi suooeeded« thé sum 
of dn. 2000, with eëttaifl' oosts in the Deolatation 
iet Ibltiï and also be-made to guarantee theven- 
dftes il^i&rt id! sun» which they might be order* 
iMto pi^r on aeeount of thé Mê to them made 
}rf thé^ said hte Aristide Màthietf* 

The héhrs of the Me Mstdii^a pleaded to the 
akMf itf Vittnity, de&yiàg^iheelaimpÉt fbrâiby 
Àé pMhMpal Ptàintiffs, and denying the rights of 
Ifte'PKU^tKs fowvuraftty Defbndaats intheprind- 
atf lefioé; té reéover back from* him the sum 
fitàff ii aAeonnft ibr thé sale price. 

The two eases being intimately connected, and 

Uie main, if not sole issue being that which 

brought tiie titles of the respectiTO parties into 

, Cm(L the twocasésfwére t>y â>n8ent argued at the 

Vaz, fiyr the principe Plaintiffs, argued that 
fltfàV the piece, of Iwxd in (|U^io|i had. l^n pur- 
*dîhiôi by ^»d late Jean Mario . Barclay and anp- 
thar, so that a priori^ Jean Marie Barclay wafll 
eoiy owner by title of ^ of the Estate in^ question^ 
lb had acquired the other ^by prescription for more 
;thaa Sd y^ara aiul the other side prored no better 

J! Cfouv, for DefendMits, avgued ÙM ^e piaW 
litis ihown bj the PlaintifEi was produced by tli^ 
AMv^.f^^^^'^?^ , •pa anneised to their 
We, that the évidence did hot show that thé 
nahtifi had prescnbed' for'dO years and Mdis 
fteir presmption had been interrupted and was 

Wnt^A pféMipitcNi. 

* 

l»to *e éJlimi itt warranter» the deed of salé 
•Éhm'llifltilett ttf Garrestt and others ooota|ned 
in^' «(prêta eUmis of warranty^ which at any raté 
JllMeé could met mdst siuoe he stated when 
*li iaa^ danÉaà that ho held by title bdll 
'tte^* w e e die st H^illat the'tiUo under which he; 
beoght from one Alfred Françoise show^ tha<^ 
Alfred Françmse himself set forth prescription 

«his title. , 

Those are the &cts upon which my friend has| 
fone ftr thé principal Plrftititti i if they are true 
wiuit possible defence can be. 

L. Boiniif WHiH] ftfP pefendaats, admitted thé 
élaoïe of warranty ; my client was deceived by 
AUM«W9Qil#»<i ^t^Uhd. Frençoise has sold 


the land he held to Martial Keel so Oat we hav 
no' reeotarae a^lnst hins. BuM atiMid «pon Ibe 
arguihent of m^ friend £oir the'priuéîttàl Deftn* 
dants, and if they succeed the principal Plaiùlj^ 
are out of Court and the action ia warnnty be* 
eomes of no iAiport 

JoMxavt» 

We ihall first deal with the priaoipsib aotfên» 
for if it fait, the action in warranty need not to 
be OQDsid/sred ? 

« By Art 2262 of the C. C. Toutes les actio^ 
" taiit réeilf^ que personnelles, son^ pre^rites, par 
'< trente ans, ssns que celui qui allègue cefte 
'* prescription soit obligé d*en rapporter an titro, 
<< ou qu'on puisse lui opposer Texception déduite 
^ de la manyaise foL'* 

. « Aod by Art 2265. C. C. Cîelnî piii acquiert 
'^ de bonne foi et par juste titre, un immeuble,. en 
** prescrit la propriété par dix ans, si le ▼ éritable 
'^ propriétaire habite dans le ressort ^e U.^eur 
^^ Royale dans l'étendue de laquelle l'immeubl^ est 
^< situé ; et par vingt ans s'il est domicilia faîors 
'^ du dit ressort.^ 

The Plaintiffs make out that on the 26tib of 
Jane 1823 <yide 4th document annexed to the 
NoUriai, deed of 5th May. 1860^ between ^e 
Defendants Grarreau & Ors and Matliieui t)^e plot 
of ground in question was sold jto. the late Jean 
Marie Barclay and one Joseph Etienne by A. 
Bourgaolt Ducoudray, the owner, thereof ; . they 
are therefore a priori ûndôubtedty the owners of 
^ of the Estate by title, and we shall presènïfy ^ 
consider whether they have acquired by prés* 
cription a right in and over thé other half 6rigi« 
nally thé property of Joseph Etienne. 

The Defendants^ setup,, in answer, the title they 
bold'; but that is daUd 5th May 1860 and there- 
fore ff inferior to the f^ihtiffls title, it is not sdp« 
• poH;ed,\by the law of prescription' which' enacts 
that' pofisession for 10 years, ondeh a regular title 
and with good faith, èhall operafe as ' a compt«%e 
title. The I>efendant< have ^tiot 1*0 yesfrs posétfs* 
sion, they do not find therefore in the law of prés* 
crijption any cancellory support. Thjsir title must 
stand oft its own meritsl Now" that.title is altoge* 
ther wortUess. 

The Defendants bdught fl^m A: Ma'tjàîen whe^ 
in the deed of sate, statët that he bèoghl from 
Alfred Fratiçoisè and has lost hlà title deeds. 

Wben We timi tb tlie deed oi sale from Alfred 
Françoise to Màt6ieui dated I ItH October 19^ 
we end that Alfl*ed Fi^neoise states that hia 
righ.t to ihe land is • held fh>m the hefirs of the 
late Jeen Marie Barclay and tha# he has aoqni* 
red it and cleared himself by prescription* 


1. 


At'iklfrM Firân^ise has absolutely . no .title, 
thirty years would be thé tiAie required for him 
t6 have a«|utr(Bd by prescriptloa« 

Now his statement is altogether ftlse, for we 
find that Jean hbrie Barclay died in 1846|- and 
his wife in 1856^ so that Alfred Françoise could 

I not havéj by the mere force of prescription acqui- 
red tiiat land from the heirs Ç^rcl^y in Octot^er 
ISMjrthdy w«m not he\rf at all until 18.46. tha 
is loM than ten fWh m4 (bej did not hold th 


ik 


-«I; 


^ wbole at Mm of both <hetr*fâtli«r acd nothtr; 
•. imtit mihia a few moadit of the alleged deed of 
r iâle. 

So thAt in October 1856, Alfred Françoise had 

no cunceîvahle title to the lanJ and eould Dot ha- 

TO then conveyed to Mathieu, who could, conirey 

Co Garreau and Ora do more righta than he had 

'litatielf. 

r 

É 

Now rightii under a title Mathieu and Garreau 
and othem under him had none, an1e«« prescrip- 
' tfoD by ten ream pomeMion with cood faith could 
hare dropped up their, to Miy ihe moat of it, in- 
eoAte tjtie ; and the ten years prescription they 
had not acquired when the action waa brought. 

The Defendants' plea, therefore, t-otally fails 
and there is nothing to disturb the bondjide ti 
tie of the heirs Jean Marie Barclay, dated so far 
back 1833. 

They had lost possession, it is true, for one 

year and a day, but it is that very reason that 

compelled them to enter this action instead of 

summarily entoriug upon their land by a poasès- 

^ lory action. 

And upon this action we hare not a shadow of 
a doubt that tht*y hare, to one half of the Estate I 
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Notary. Thé Plaintiila hai» aireidod tbf MMttH 
of two notarial copiée and that is a^L 

We do not think the Plaintiffs hare made oak 
a ease for damages or at leaat for moie thaa ae- 
liinat damagea. 

Judgment will be entered for Pfauatiffs with 
eosta and forty shilttnga damagea* * 

The Ceanael for the IWendants in warm»^ 
lias admitted thai there waa an express clause ef 
warranty in the cooreyanee from Mathieu Is 
Garreau & Ors. Upon that oonreyance,* whieb4i 
by this judgment aonullf^d, Mathieu had rifoeired 
4lrs.2000 on account ; the Defendant^ in wairan* 
ty must refund that sum of money with, ail oûsIs 
()aid to tlie Notary and registration ofioe. Ma- 
thieu in fuct possibly deceired himself, auld that 
which waa not his to sel( ; the sale cannot standi 
wtf tthall gire no interest for if Mathien receired 
2000 dollars, Garrean A Or» enjoyed the land 
under the iked of sale, Judgmeat, thorefon^ 
be entered in the action of warranty for Garrsaa 
A Ora in the effect that the aale to them froai 
the late A. Mathieu be cancelled, that tbr said 
heirs do refund the sum of drs. 2000 received 
on account, rppay the notarial aal rcgiatratioB 
does paid by Garreau A Ora of which the Msipmit 
will be computed by the Begistra% and alao pay 


in questir>o, a gnc>d title not shaken by af^y suffi* I tue costs of tliis action in warranty, and alao pay 
cient adreise possession, to Ganeao A Ors the oo^tts of the principal ao* 


The Plaintiff* claim the other half of the land 
by a right of prescription, thirty yeat^ prescrip- 
tion, which, if uninterrupted, whifst 'it flowes on 
from its source to its final issue, confers by onr 
hiw a title held so strong that eren bad faitJi 
will not disturb it. 

Now we certainly think, from the parole eri- 
dence adduced, to rebut which neither the princi- 
pal Defendants nor the IX^fendants in warranty 
hare adduced the lightest proof that the Plaintiffn 
bare during thiKy years held and enjoyed thc^ 
whole Estate^ anima d^mi m and; without inter- 
ruption. 


tion, which the principal Plaintiffs may ImiPe ra« 
corered against the said Garreau A Ors« 


Bail Court 

VbNTS DS lCEUBLE8,-^ACTI0!f tlT PAIUtlMt 


The interference of such as Alfred Françoise 

and Mathieu only took place after the thirty 

years prescription had run ita course and. coofer- 

. n^d a title to Plaintiffs and as it has not itself 

..been sufficient y long to set up a gv)o<l adverse 

posta^a^iion it w;ts not <itstui'b«*d by a better title, 

a title good in itself. We are. therefore, of opinion 

" that as to the undtviiled halt of the laud in.ques- 

. tion, originally the property of Joseph Etieune, 

« the Pl^iutiffn hare made out a title by t\u^ long or 

80 yeara prescription, as by their own title in 

writing thry hare made out their righta to the 

other half. 

There is no doubt the Defendants hare been 
- led Into errot by Mathieu, who perhaps was de- 
ceired by Alfrtni Fiançoise^ but the Plaintiffii ha- 
re made out a clear title, 

ft 

We nay nothing of the technical objection ta^- 
ken that the Pluiiitiffs hare found their title an 
nexed to the Defendants own title ; if the Defen- 
dants had not produced thi^ title with the a >nex« 
ed preriuUi* deed, ttie Plaintiffs might, oo appliou- 
tion, hare obtained leare to get an exemp iflaatioi) 
of the aamo from the original in the haadaof^ba 


CtrUtines machines ayani Hi vendues à imi 
ocfHéreur qni Us plaça snr in propriM £mn 
HtTs, ee dernier fut actionné par le vendeur en 
paiement du prix de vente et phid'i que ^oefui- 
s>tion avnii été faite sans son eonsenteménL La 
Cour a décidé que les machines vetuiuee mpamt 
été planées sur la prop iété du tiers détenteur H 
employées pur /ut, ce dernier devait en payer le 

Salk dp Qooi>â,-^AoTfOH m FAtxntT mt m 

aALI PKlCB,r-VjCf{I A'. UàJKDXTM. 

Certain machineries having heen sold te a 
ehascf who placed them on the Sugar Estate of 
a third po'tjf, the latter was sued hj^ the Vendor 
in panpnent o/ the sola price nd pleaded Ma * the 
purchase' was made witkout his consent. Tie 
(ouu ruled that the machineries so'd hav^ 
hefujkt^d up on the Estate of the third A:/ ter mmd 
employed by him the latter wusko»us4 to p^ the 
sale price thereof*. 

POCCLOT, -.Phuntiff. - ! 

Versus. 
A, DIOSE,^ Defendant 


Bt'fore : 
The Honorable Mr, JusttOB BftaTit* 

G. GvxBÙTi-- of Couaaal Ibr Plaiati£ 




w. ». 


•iv 




H 


I 




24£|Jf<'y 1855. 


Tm CouKT ; 


TImi D^C9n4Mit U sued in parvient of lkf> flum 
êfëri.525« AftPtng the b^noe remaining due ou 
tke prioe of « miUt«ll, wim its aceeMorieg alleged 
to iiaf o beoa 0OU (o hiia bjr tho PloiDltff. 

i Tlte defeiioe^ on tbo met ît^, was that the w^t - 
tell waa never sold tx) the D''f<^iidi|»t in poréon, 
Bor taken delirery of by the Defebdaut. 

' The Plaintiff repKed that, trae it wna. that th*' 
pQtohaao was aot nuade, nor was dëlivetj tak^n 
hr the Ddeodaoi in pertK>n, bat bj his fath'^f. 
Ji Dîoré, for and 00 account of the Esfafte '-BW/e 
^«e* beloiighig to the Defendant. That the Div 
IMaat having allowed the wetzell to be put up 
in his sugar house, and sanctioned its use by hi»* 
npreseautive, the Manager of his E-t:ite, ha-l 
Uikekj adopted the contrat betwe-n Dioré thn 
fiitber and the Plaintiff. That by his adoption 
of such contract, he had made himself personally 
fiable for the balance now claimed. 

In support of thfs proposition the P aîntîff exa. 
mined the Di^feudantin person, and the Plaintiff's 
workm- n who had set up the wetiell on D-fen- 
djint*« B«tato^ not for the purpose of establishing 
* by oral evidence the existence of a civil mandate, 
from the Defendant to .1. pioré his father, as was 
wrongly supposed by the Pliûntiff, but solely fcir 
ihe purposa of proving certain facu on the part 
of ^e D^euiant, whence might be infened ra- 
tification, 00 his part, of the contract between 
Dioi4 the Cathar and Poculot. 

. The Défendant not only denjies ever giving 
fsy authority, to hia iatfier for the purchase 
of the wetxell, fron the Plaintiff, but further says 
that he had set his ftce against the purchase in- 
tended by hia father ; that nevertheless the pur- 
ehaaa had been made by his father without the 
knowledge and against Hie will of htm, the De- 
fendant» who became aware of that parchase only 
after the putting up of the wetseli in his sugar 
kouse, on his one day visiting his Estate. 

AMuniing tfaa «rotfa id thk atatetaent, we ha- 
ve to enquire into hia conduct on that discovery. 
Be telle tie that, on bis mentioning ihe matter to 
his father the latter had said that he had purcha 
Sid the wetseli on his (the father's own) actwunt, 
aod that he. the fiither, w^s pei-sonally to pay for 
It. Whereupon he allowed the wetaell to coi time 
00 the Estate. That, on payment being demanded 
fcom &im, he at once oflered the Plaintiff to take 
laekihe wetceU, 


TOI t&a Phâmié declined to do.^ 

Was the Plaintiff justified in ao dolag. ? I afliol 
a^l doajdial he w^a» , 

The Drf^odant, m making the discovery on 
li* E>rtate of a wetaell which he had never per 
tonally purchased, ahonli* have, at once, an«i with 
^t Uk of tline, repudiated the eontract betweei 
kts fcther and the Pli|intiff. aither verbally or ii* 
^ntiog^ and ahoold have iasiated upon the ioaoo*: 


diaW. ftaniValtair iha wia*a*iU wrkîcVk#;*^n 
wrongfully purekaaed for his E^Ute, byw &ib« ' 
without his authority. * ^ , 

Instead of this he rented 8atii>ft^*d with the sta- 
tement of his father, and alloweil the Wf^tsell to 
continue in hifr sugar bouse, and to be woiked by 
the DiAoager of the Estate^ autill called ^pon tfi 
pay. 

Thia impivliatiQfa eomea, in at-toolate aohoor 

to be allowed, and fully entitled the PlaiiUiff to 
bring his action against the Defendant personally. 

Théfbforè, Judgment ftir Plaintiff, witil 


Court of Bankrupt y. 

Faiixitk,— t'oMconDJLT,— Orp.Ko. ii D» 1853 
KTi4pj£l864. 


Cewror ?ai pnM$é entre vn failli et $f9 ^êaneierê 
eonJarmém^Hi à (Art. ii) de I Ord. 14 uy 1864 


BakkruptcTj-Aurawoemeht,— OnnSé wo/ 81 
OF à8ô3ANDl4oPi864. 


M • 


Bfffikrupfey turned into Arrangement unéee 
control of the Court, in tetms of § 10 a/ the Ord 
No. 14 of IB64, 

BANKRUPTCY AYOOB JACOB. 


Before : 
His Honor the Cbikf Juoox, ComattiONSSÉ 

S. J. DouoLA$,--Of Counsel for Baoknipt. 
F. BoB£RT|-f Attoiney for same. 

indMay\$6$. 

The Court : In this ease a notion has been 
made, under Sect : 10 ot the Bankruptcy and InsoU 
rency Ordinance No. 14 of 1864, tocoayert the 
proceedingti in Bankruptcy into an Arrang-nx^nt 
under control of the Court. There is an ample ma* 
jority of Creditors, in number and value, in stip* 
port of the motion, and no one opposes the step 
now proposed to be taken. 

I am satiated that doe notice has been given 
to all persons concerned, by public advertisemente 
in the news papers,, and.ortherwise» fo- far ^e to 
enal)te toe to boki ifaie as the firat sitting i^. th^ 
A) langemeot. The second sitting, urill be held Od^ 
the earnest date allowed by the Ordiuanoe. 

Court of Baufaruptcy. ,^ ^ ,1 

Insolvabilité, -f Concobdax,— IfAXtiin, -^ 
Oru. No. 33 OP 18S8. 

VSH^BAaso * 

ZTâ f^oneoràtifnyantrfê pfOff09^p&f^Uni^o\ 
pnbéeà sesetfahciers, H 9t*oyfint pa^ été aece^j.i 
par res dfrnierM, la Cour a refusé de mettre ^n 
faillite h débiteur^ séance tenante, ainn que le 
réehmnit Pnu des eréfinriers. Elle a mâiUPtiu 
(e SynfJir Offiriel en possession ds bjensda déhi* 
feur. liitsant aux e^réaneie^M U soin de féclamer 
9n ttèise en faillite par voie de rédiion euivrnt^e 
«o^tf de la 4tfa», 


H 


eêreHfnsianeet, re/iuedf either ok the motion of 
^^InÉoiteHi or of a crèdUor at the ba*\, to make 
ike Tneahentatonee Bankrupt, and Ufa the Eetate 
ik the meantime in ihe hands of the Officiai Aeei" 
ffnee, ^^iih have to Me CrodUore to apffy b^I^etS»' 
tion. 


Laod Surveyor; fti* tm^tteiltt^tkBfé^ëriiuJAiK 
a survey, ordered in the- Bail Court» of eerta£ 
immoveable ^sul^ti boogbl tome time ago fav 
the Defendants, in the District of Jtfpka^ ma pn« 
paring a Report and rehtive plan: • 


f I 


> I 

• « 

Before : 
Bia HeBor iha^CHi» Judw^ CoiociaaimnEB* 


(}• GmBSftT,*«-Of Couasal for Baakmpt. 

B* .J9iiA8> -^Attorney for item^. 

If^ T: DktAfXTS,-* Of OoHft^l for apposing 


A» AsTBuo fils»— Attoraej for same. 


'2nd Jlfûf^ 1965. 


In this ease a proposed Arrangement had fiiiled. 
Ilif^^Iasolveiit now moved that ha should be put 
in Bankrnptcj. One creditor made the same mo- 
tion from the bar. Another contended that the 
proposed arrangement tras a mere device to gain' 
lr4e,Haàd-to avoid the neeesaity of making it tip- 
pmekàtb^CùviH, trndev §43 of the Ordinance, 
that he was abless to pay his creditors- five shilling 
in the pound which ha «onld have been obliged 
to do if%e>uid (tfiginklly presented a petition to be 
put in Bankruptoy. This Creditor also contended 
that it was not open to another creditor to come 
forward, in such anspickms circumstances, by 
simpHriMolion^ to tMk the Conrt to pat this Iftiol- 
vent in Bankruptoy. 

Tn» tSoMT t In this' chie, ie éppelM tome 
that it is proper- that the appHcatien for having 
the debtor made Bankrapi should not be granted 
at «M^J I also think that the creditor now mov- 
ing that the debtor be put in Bankruptoy, should 
not proceed by way of simple motion but by Pe- 
tition^ in terms of tiie Ordinance, but this he must 
do inimediately, and without delay, if he intends 
to go on.^ In the meantime, the Official Assignee 
will continue in possession of the Estatç, till fur» 
iher orders of the Court, 


défoncé ftf Mb foil: IWtltfto'iiM^MI^ 
Reporter has Ddi done what h«'Waa<dMef«âll 
do by the CooH whelà the i«mir wki ttiaiel» 
him. 2adly rThsft tU^Bep6ii^Ii«ft\i<»«bëM<aUli 
fully prepared, and is defective in many partiea* 
lArs, which shotild* have be«à ihintMly stalU in 
a proper Surtey and Plan, * 

As to the first objection, fixna what ïknow 
jildidally of this Report and Pbn, j(S6a isaff of 
Légrai9eUe Ot^.^Fismà's BtpoHê,Yos..IW.2ti§è 
SI) and fitxn a careM inspection of tiicf petoenl 
I am of opiiiioit tiM iteBi^ nni E«lativ« «ftH 
do fairly and' reasonably eikovgh oarry ont llid*Oil- 
der of the Conrt Thu' grooad of daftnae -T"^ 
therefore be repelled; 


Aa to the second objection, so for asl can jhli 
geof a matter of that kind,, which comes U 
be a plea of craf #a negligentia against à sidled 
reporter, the Defendant not having adduced ssat 
professional witnesses, to support his ai^ninélK 
and assist the Court, and having carefully sgi»- 
mined the documents» I am also of opiàt<m'^ftaft 
it must be rejected. 

3>ÊàfjÊemi for PUmifiii wîâi CoatSb 


Biâl Court. 

« 

' àSÈBtwttiWnM JtndL'«<»DBKAjn>n'Sir-P4iBmxt 
]#ÉMV6iuaitii8P<wmi7irRAPPOBgi tMtiasininnBt,** 
JHtaiiMTtbif "ViLiKàsuminm féoC ts J^UËmmvm. 

... N 

SwoBHLAND 8tmvn¥on,*.«>Dx]CAin> fob pat- 
tfnrr or Fxaa of ▲ pbofbssional Bbfobt,— 

Vmtu 

Ssftiiè • 
EBs Honiv th* Canc# Jtn>afe« 

L. BoxjtLLABD,— Of Counsel fdr KalnfeHL 
. fi. BoullI— FlaintiiTi Attorn^. 
E. tscxiaob— Of CooiMt tàé ÀitortUftÊt 

DefoodUtti» 


BéU Court 

Affel D^niv JuQBioEirT dbCoub Di ^. 

(t^ABUB CoBBBCTXOinnELu),'^yot»— : 

Pbbuvxs* 



.-J 


I « i • 


>t4 


»»A( 


0<>Tmt;<^LÀBGBihr,---«flÉGBmMQ movmmo^m^ 

--•EvxMnrck. . , 


MABIMÔOTÔO, -AppélfàÂt: 
\ Venue 

TEB^QUBBlA^'P^BespondéîrtK 


» 

I 


The HeMnMé» Mr JinmoB CoBttr* 


A 


>v 


E. DtfpmT,^Of OounsA fof A^hMil^^ 
A. CBAtrvtfr,— AppelEsnW Attorn^. 
& J. DoiroLÂs,— Of Coniiael for Besymitrffci 
J« Boitcnt;t,---Beépdadent's Attditetg^. ^ ' 


This was an Appeal against a (>»ivicti(nk; t»^ 
the District Msgistrato of Bbék Itiver, raâA 
date 28th Hareh'uliinin. Xha ||b«|f#«Mtefs iCfilM* 
ce on the AppeUant waa twelve mondî'â imWi- 
iODMaift,^wiÉk)kb«e«- - . .^^,. 

Thb Coubt : The Appeal eA&V WhêhmA hm 
fore me,in the Bail Court, yeaterdi^r, when I toât 
timeto^Bonsidei', nftoàaeoennt oran|r-di4l< 
that the legAl objeCtkM taken raaally ofiteâf 



to ««amine if the aentenea pronounced; by^ 

learned Magialratoolmld bo mioeed to'aôiàe bdl* 
ser paiiiflhiMrt»'«enBÛttiaftljr' with the jr" ' ' 


'O 


". ^'A* 


m. \ 


— Obd. No. 33 of i85b. 


• ».. 


' Tfan» legal points Uken maj be soon ilismiiiBeit ; 
'blid*W>jetetion was thot there wms no proof of guil- 
ty kuowledge, aud as the prisoner was convicted 
for receiving stolen goods, guiliy knowledge 
should hare been proved. That ia perfectly true 
but I agree with the M;igistrate rhnt there \h 
evidence to show that Mareemootoo knew the 
•pro^iei'ly lo have l)een *t4>len ; ani(iiiu»t other 
fuct8, there lé ihin, that he, a Hc'^'n>ed tradt^r of 
old metal, bought f()i' 3 eliiiliiigs what the M;<giri- 
trate finds to4j*»wt)rthelt*veiidi)tlarrtaiitlaha f.TiiHt 
fiict does not stand uione ; btiyi ng from the th'u r 
lea<l jut^t stoteiv frout a <«ng»r estate, buying it for 
an old song at niglit.,C4ittHig it up at once, ivfuiiiug 
to sell it io the Oistri* t, are other facts which the 
Magistrate below had before hira to weigh, and 
had I power to disturb the Judgnient on the mere 
weight of the evidence, when there is evidence, I 
should certainly decline to do so in this case. 

. Aaother objection was that the vendue was not 
UidinHhe Flaint, and therefore muat be held to 
lia ve. been bad. The reverse is the law, the Judge 
pL^dpeal will always presume the venue to have 
beeh correct ; and surely, when no complaint was 
made, in the Court below, where the case was 
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The Plaintiff, in (bis ease, is the oi^er of the 
British ship /Vu //a, of 640 tons B-gister meabu- 
remetit. 

Last yeai' the vessel was dispatched, From Wao- 
litius to Monlmeiu, to fetch a cargo of teak wood, 
under the chat ge of the Defendant as Ma^^ter. 

In the prpflent ffuit the Plaintiff, as owner, anked 
£ 90 as damages «gsiiiist ihe Didendaiit, the M;i3- 
ler. on the K>llowing statement in the Declara- 
tion : 

** That dtiring your command, and while you 
w«'ie ill liiewiieih of MoHtuiiMft when ihe ^hif/s 
C'Ogo Wds it);ided, and wh n hhe was ready for 
" sea, ihroiigh your tauit, negtijifnce and i>mi>fciion 
and b.tl will, yo'xi diil irot uvail yourî*t If of the 
favorable tide, ud so detained ihe »«hip in the 
'* waters of Moutmein for a period of 18 days,, 
" thur is to say from 29ih November to 16th De- 
'* cemUn* of l«st year, whereby the Plaintiff has 
'^ suffered damages to the antount aforesaid (£90). 


• 4 


4k 


tt 


The evideaee was of the following in^. 
port : The auper cargo deposed that the load- 
ing of tlie ship was oonpleCed iti trrae to have 
allowed the vessel to leave MoaimetQ on the 
29th November, taking advantage of the high 
^ tide at that period of the month ; that aiaotber 

tried Vn"iU merits,' whe^^ t editable tide would not occur 'again for about 14 


do bot even disc ose the objection, it would be 

«^inewhat rash to presume that the Information 
as wrongly laid before the District Court of 
BU6k River. That objection also must be 
bveffToied. 


. :iI*Me in the depoeitioas sent up nothing to in, 
4lioaiBetainterferie with the Magistrate*» sen- 
tence ; the case amuM to me, As it seemed' to hhk 
a very bad one. 


' Anptift] 


with costs. 


MSISUMD^AIVÇaLTà DANS LB BfÈtàSiT^Jl ]fA^VtR%^ 


..ipwmx AND jH^BTsa CFA iBm,-HkcnoN tSf 
lywaoM FOfi ALLKiwsi>>lfi«0(iN]ytrc« àF-ivfc mas* 

ifH IHfUnNG TO BAm-^fiTIDBikCK,*^SciirfiI8JB 


«•» 




AÂZ0PARDI,-^PMlfitiff. 
£n7ïrCA'N,-*DèfendaDL 


Before : 


'T?,B/eHi18Wttt!:ttp,-.0r *Coon8él for 't^laint:ffi 
"^*iGirÈ«fttTi--^l*WHtm Attorney. 

£. J, Leolv zio, -Of Counsel for Defendant, 
'*dGXA/Bmttll)---fiefëhdanVB 'Attorney. 


f t'T 


I9th May 1865. 


days ; that he pressed the Captain in writing to 
take advantage of the tide,' at the end of Kovem- 
bei, and also get the Consignée» of the ship 
" The Birman Company Limited,'' to urge 
immediate departure upon the Captain, but all in 
vain. 

Some other evidence was adduced to shew that 
there was nothing to prevent the vessel leaving 
by the eariier tide. 


On the other hand, the Captain established, by 
the testimony of the first Officer and the carpen- 
ter, that the ship, altho' she had been caulked down 
to ihfe det*p #ater line, while she lay in the river 
at Moulmein, Itniked so mnch, both fore and aft, 
when she got her cargo on board, that after a sur- 
vey at which the Captain was present, and also the 
Piloc who iiad been engaged by him to take the 
•vvaaei dowti to Amhnrst, she was foudd to be in a 
istate qtiite unfit for fitting out on the return vo- 
yage to Mauritius. 

TfiB CotTRT : At ther close of th« Pîaîntîfî's evi- 
dence it' cua1d<1iot -be denied* that he hnd made .out 
a strong prima' fatie caae. The depoi^itiom» of the 
Witneaaes were all in his favt>r. It was plain that 
•he had no idea of what the defence was to be. ^Fhe 
totatemeuta of the Défendantes witnesses about the 
leak, evidently took the Plaintiff altogether by 
snprise ; and white I.gave the Plaintiff an opiior- 
lotiity of rébiittitrcr the evidence, 6f which he ulti- 
niutely declined to a vail himself, I wa» led to jrn- 
ijtth*e wfiat had b*»come of * the Log Book, which 
might be expected to throw a great deal of light 
on the subject. But neither paity could or woi^d 
produce the ship's log, and'tlnt ^caae tmist be dispo- 
sed of on the proof as it stands, without an inspec- 
tion of the daily written record of the ihip^s ^o« 
yage. 


I am of opinion that the defence most be sus- 
tained. 'In any circumstances, a good deal must 
ba left to the discretion of the Maatar 
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•f ft ship «8 to the propriefj of eaîling by a cer* 
tain tifle or at a paiticular time, and as to the de- 
tnilsof his man^gitn^iit of the res^el generally. 
The owner, wlio ha.** the selection of the Master, 
cannot complain of his own nominee exercising 
his fair and honent ditKïietion in such mattei», but 
the Plaintif}*8 evidence tended clearly to shew that 
Captain Duncan had wilfully delayed the sailing 
of the ship to the direct injury of the owners. 
For the consequences of such mi>conduct the Cap* 
tain would iiecesnarily be responsible. But when 
we look at the whole proof we find that the opinion 
of the Mahter, that the vessel was not in a proper 
condition for sitting out on so long a voyage, 
was nf»t confined to himself alone, but was con- 
firmed by his Chief Officers who were regularly 
consulted by him on the question of whether sbi 
should start or not. and by the Pilot whose at- 
tendance on board, fur the purpose of taking th( 
ship out to sea, had been seciu-ed by the Cap- 
tain. In sncb a position of matteis it is impos- 
sible to hold the Defendant liable in damages 
for df lading the Wiighing of the anchor. Thi^ 
is still more the cani' when we find it established 
by the deponitions of the witnesxes that the con- 
current opinion of the persons who examined the 
ship wa« founded on a real impediment to set- 
ting out, viz : the existence of a serious leak in 
the bottom of the ship. 

It was argued that, as the leak continued the 
same down to the actual sailing of the ves- 
sel, on the 16th December, the Media might 
have left Moulmein with equal safety on the 
29th November. But this argument, which in 
any view might probably be considered of no 
great weight, i^ I think, founded on a misappre- 
hension of the evidence. 

It is true that the Carpenter says that 
the leak " lemained much the same, " till the 
Malta started, bat the Chief Mate, on the 
other hand, tells us that the leak '* abated before 
the vessel started.** It was also stated by the 
witnesses that when a ship's timbers have been 
exposed, for a time, to a tropical suo they will 
leak for some days after they are again submerged 
under water, by the cargo being taken on board, 
but that the leaks get less and less as the planks 
and seams become saturated with the water. 
This evidence, which is consistent with common 
observation, goes far to support the statement of 
the Chief Mate as to the diminution of the leak 
before the vessel actually sailed. 

At all events it is out of the question to hold 
the Master personally liable in damages for doing 
what was best to be done, not only in his own 
opinion but in that of the Chief Officers of his 
ship and the Pilot. 

Judgment must therefore be entered for the 
Defendant But, in the circumstances, I do not 
think that he is entitled to Costs. He had a good 
defence but he ought to have disclosed it earlier 
to the Plaintiff. If he had done so, it is not likely 
that the present suit would have been bi ought* 

Judgment for Defendant 
No Coats. 


CoNNAi8s«inBm',--DoicxAaiss Aixonici âtr CfOi« 

SIGNATAIRR FOUR MAUVAIS ÉTAT DR LA XABCHAff* 
DISE A L'éPOQUE DE LA LIVRAISON. 

Captain op ship and consignee.— -Bill or 
LADING* — Damages awarded to Tds oonsignsb 

ON ACCOUNT OF THE BAD STATE OF THS GOODS OV 
DELIVERY. 

MAHOMED ALLOO,**Pkintiff. 

Versus^ 
IRELAND FRASEE AND Co.»— Defendants^ 


Before : 
The Honorable Mr. Justice Bestbl. 


Bail Conrt* 
Capitaine dz navire et consigitataibjb," 


Hon. V. Naz,— of Counsel for PlaintiC 
A. Rohan, — PUintiflTs Attorney. 
E. J. Leclezio., — of Couusel for Defendants* 
A. J. Colin, — Defendants' Attorney. 

4th MaylSSBé 

This WKs an action brought against Ireland^ 
Frayer and Company, as sureties for one Arthur 
•J. Reed, MHBter of the Vessel Victoria Ntanza, 
for the payment of four hundred dollars^ with in* 

erest at twelve per cent, costs and arreat in eso* 

utioD. 

This action has for its basis the following htitBi 
The arrival here of a case of sundry goods, mar- 
kfd A. M. A shipped on board of the Victoria 
Nianza, Arthur J. Reed, Master, as shewn by 
a Bill of Lading of the 17th August 1864, whicn 
case, it was alleged, was not delivered in good 
order and condition, oont^arily to the Master's 
undertaking. An InToice was put in to shew the 
value of the contents of the dtimaged case to bo 
Bs- 549.11 or $ 274 and a fraction.. 

Several witnesses were examined., on'both sidafl^ 
in proof and disproof of the bad condition of At 
case. 

JUDGMEN'T. 

Though holdipg the snrroy by Mr Wilson \m^ 
as such from its not havinp^- been made in preaeiice 
of the Master of the vess el, or of his represen- 
tatives, yet, as evidence; of the state of things 
his statement on oath is neTertheleaa as good 
as the evidence of any of the witnesses called^ 
either by the Plain tiflf or by the Defendant. la- 
deed I hold it to be superior to that: of any oFHio 
other witnesses. Wilson, called npcm for the sp»- 
cial purpose of examining aodreportingondiecoii* 
dition of the case, must have pai^l greater atten- 
tion to the state of that case than «ny of the olher 
witnesses. The fact of bis braing a merchant givM 
additional weight to hie evi dence and to the state- 
ment that, as a merchant^ he would not havs U« 
ken delivery of the case ir i the condition he fimad 
It. 

This deposition ia supported by tltat of Bobta* 
son. a custom-house officer, who had the i^ im ia 
his custody in the Queen's ware-houfBO, and wis 
present at the examiuation of that caeie by Wihmu 

Thede two depositions we're supported by flia 
other witnesses of Plaintiff, all of whom are pw^ 
feet straugera to the issiiQ ' oetwesa psrtiss. ' 
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nviifiMSM ihnn for example Wilson and Rohinfion, 
on the strength of whose evldonce I do not 
hesitate in coming to the eonchiAion thnt the.cat^e 
^as in such a bad condition as to WHiTunt the 
refusal on PlaintifiTs part of taking delivery 
thereof. 

I have now to enqnire into the amount of the 
damage sustained by Plaintiff. 

This point can easily be reached by the declara- 
tion made by Plaintiff as to the value of the 
contents of the damaged case. This value is by 
htm stated to be £ 12-10-0. Of two things 
one : Either the Plaintiff* was in possession 
of the Invoice of the contents of this diimag d ca- 
se, — and^put in by him in proof of th«Mi being 
worth thé sum of S» 549.1 1 or ;^ 274 & a frac 
tion,_or he was not. If in possession, lie ou^ht 
to have d-clared its real vhIuh ; if not, he ought 
to have amended his declaration on receipt and 
examination of the case. By not doing ho, I am 
neoestiarily led to inf*r that the £ 12.10, is the 
true value of the contents of the case, and as such 
the amount of the damage sustained by him. 

Judgment is therefore to be recorded for Plain- 
til^ with costs, ' 

Damages £ 12-10-0, Interest at twelve per cent. 
Arreat in Execution limited to three years. 


Bail Court. 

ÀFPfcL D*UW JUGEMENT DE COUH DE DiSTBICT, 

—Action possessgire, — CoMPiTENCB. 

Appeal pbom a judgment op the District 
Court,— Possessory action, — Jurisdiction. 

MACQUET,— Appelant. 

Versus 
CANTIN, —Respondent . 


Before : 
The Honorable Mr. Justice Colin. 

Hon. L. Arnaud,— Of Counsel for Appelhint- 
L Desperles,— Appellant's Attorney. 
L. RouiLLARD,— Of Counsel for Respondent. 
W. Hbwetson,— Respondent's Attorney. 

ISth May IS65. 

Tliia was an Appeal against a Decision of the 
iMstrict Magistrate of Grand Port, and by which 
ia bad been held th«t the Appellant, then Diffen- 
dant« was not justified in opening a new balimge 
.trough the forest of the Respondent, then Plain- 
tiff; and further damages to the amount of twen 
?five pounds sterling had been given to the 
bdutiff. 

The argument of the learned Counsel for the 
Appellant and the Respondent being noticed in 
the Judgment are not further extended here. 

Thb Court : I have had occasion, once before , 

o hold that it was right that, in a possessory ac- 

ttfoo before the District Magistrate, the PLiiiit 

ahoald allege lawful possession in the Plaintiff 

tat Bwre than one yuar befora tha disturbance 


and alffo that action wss brought within on? ywif 
of the disturbaf»c<s for, according to Aft : 6 of 
the Dir'triet Ordinance, Civil Side, the Magis* 
trate has Jnrisdictioo whefi ihoe facts meet, and 
ni»t otherwise ; it is therefore necenpary that 
8uch fHCii* be set torth.or the prtwiso umler which 
he is empowered to secure to the Plaintiff or 
restore him to a qniet ))Ofi84*8sion does not arise. 
In a ca^<e in whieh the qnei>tion of the Juiis« 
diction of the Miigihtiate ht low was the real isnue, 
and H plea had been put in to thut effect, I, hold- 
ing the plea to be there good, allowed the Plaintiff 
to enter a tionsnit ; h^re, howrer, the case is quite 
difierent, the Jurisdiction of the M»gistrate is not 
the subject, matter at issue ; there is no plea rai- 
sing the point ; the whole ease has been treated, 
by the pa* ties, and properly so, as a pure posses* 
sory fiction, and the omission of the words of the 
St^itnte is here to he consideied as an error which 
does not touch the met i s of (he case. 

I shall however order the Plairit, and as far aa 
need bt) the sulisequeut proceedings, to be amen* 
ded accoidingly. 

On the merits, the case is really a possessorj 
action ; had the Appellant the light to go into 
th^ forest of the Respondent, and there clear a 
batis tge between what he considered his land, and 
what he considered the Respondent's property ? 

I have nothing to do with the titles of the par* 
ties ; it mny be that Vlacquet has bgt a, doubtful 
title deed, it may be that Cantin's likewise is 
open to serious criticism ; b .t both seem to have 
been in possession of th ' forest land they had 
respectively purchased under title deeds which, 
when the absolute ri^ht is tried, may or may not 
be supported, but which, for the purpose of a 
possessory action, assuredly sutfii^es to empow* 
er them to be secured agdnst trespassing, 
even if they had not the fact bf possession. 

On the possessory action, the facts are some- 
what contradictory, and this is one of the many 
cases where an action for a declaration of right is 
certaiidy far more advisable than the always pre- 
carious remedy of the possessory action, whenever 
the right itself is at issue. The Judgment on the 
posse^orj action will in fact decide very little. 

As it is, the Magistrate below has been satisfied 
that the Plain tifi had anterior possession of the 
spot in question, and thn Defend uit*6 adverse pos- 
session of six months does not sulfice to upset the 
Plaintiff's proved right. 

It is true th<it the PUintiff might have com- 
plained sooner, but he has complained within the 
year of the disturbance and thit is sufficient to 
give him the remedy e seek-*. There is an impor- 
tant fact which the Mugisirate notices : the object 
of Mactiuet seenjs to have been to open a à dU'ige 
roa<l, he is accompanie*l,on the 8|K)t, by Butié and 
Pastourel, a professional man, and so far sogo^id ; 
but it appears that those two g'-nt.lemen declined 
to follow him b»'yonil a certain rivulet, where the 
Plaiiiiitf s land extends, ami notwithstanding, the 
Defendant went on cutting his bdisnye road ;all 
this without notice to the Plaintiff. That is not 
exactly thi^ way to proceeil ; a lantlowner may not 
conipe his neighbours todraw boundary lines, but he 
m»y and should sum non them to be inattendance. 
If he does not, and he proceeds aotwit hst an di n g 
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ihe Hpparetît refusal of his own Sorvfryor to ac- 

C(jmpMny hira, he runs the risk of trespassing and 
lu- i i4iià\v»':al»l«« fur tîj.' ct»"rt*'qi»fnces ; if the 
<iviil4-nct' iî> lo hn rrn!!»t«d, the treapuss must al- 
reaily h.Mve taken place sometime before. 

O.t îiio whiû ', I nni cf opinion 1b:it, f^avingç the 
r.! : ndippnt aln.a !y o. ' r •.!, this was i n-:;! qu«^?<- 
fi < :• pos»e^-i<»n ; ihut \\u'. M gi-trate ami thf 
I '• îi. t< (I^alt wiih it thioii.irhotil. ad such, that no 
|. Um 10 tlitî Jufisdiciioiï wa-» l.<k-n, rlut the re- 
in "Iv was sniit»!)l for wiihiu tm". statutory tim«* 
Mt '1 (hut there is siitfii'ient evi«leuce to support 
tlu- ALigi^tratA Di*ci>ion on the merits. 

This Jii.ij^ra«*nt do not touch, in the* slightpRt 
mnmjfr, tli'^ ?il>M>lote rijçhr of the Appellant to the 
land, only the temporary posttessiou. 

Appeal disiîjissed wiïh costs, ^ 

Bankrupt y Coart. 

Concordat ApRferj ta faillite, - Ors, "Nbs. 
33 DE 1853 ET 14 DE 186 t. 


La Com des faillites a refusé de sanctionner 
un double Concordat proposé par deux faillis 
sur fd motif que ce double Concordat a^r ùt eu 
pour conséquence de priver Vun des iréancters 
de fout, recours contre Vun de ses débiteurs, sans 
lui assurer aucun avantage équivalent. 


Arrangeaient after Bankruptcy,— OsdS 
No. 33 VF 1853 and 14 of 1864. 


The Càutt refused to apprehoe of a joint Ar- 
inngement proposed hy the debtors under two 
Dfinktupt Estates, thu effect of which ipould h0v 
been hi tt'eprived ( r^ditor of all fecourse again$te 
ove of his àehto'S wthoin àhy eorrespondmff 
substantial advantage. 


BANKRUPTCY 

LESUR AND Co., JULES KJAUTIEfe, CHAE- 
LES LESOR AND DUB0I8É BICQOE- 
BOURG. 

Before : 
His Honor the Cfia%F Jubos, 'Cdttntfissiooer. 


E. Leclézio Se,— of Counsel for Bankrapts, 

E. Castellan, Attorney for ««me, 

G. GuiB«RT, -of Counsel for opposing creditors,, 

E. Ducray, - 

V. DiÇLAiNÉ,— } Attorniee for same, 

G. Tessikr,— 


6<A /«lie 1866. 

Th«* Estates of Charlea Lesnr and Company, 
nif'rchHnts, Port-Loujs, and those of Jules Gau- 
tier iind Charlea Le»*ur, the individuM partners of 
tJi»* firm. w»'re same time a^o pnt in Bunkruptcy 
So WHS the Estnte of Dtihnîoé Ricquebourg 
hIk) a trndt*r in Port-LouiB. Various tmnsactions 
bavins t>iken place prior to the Biitikrnptcies bet- 
w<*eD Duboi:*é Ricquebourg and the firm of Le* 
«or «ml C*»mp?.ny and thn pBrtnerfc, a proposifioa 
by way of a joint Arrangement -was now made 


by all the partiea in Bankruptcy, for thé aeaip* 
tance of the creditors genernily of the difieient 
Bankruptcies : 

The Arrangement was opposed by two credi« 
ors for whom M. Ddcray and M. GuiBERT ap* 
*ared and aigued as fol ows. 

lo Orje of the objectors, Bancilhon, holds a pro* 
miss >iy note, grantt'd by Gautier, for £2,o00and 
accepted by Duboise Ric(|uebourg^. 

The effect of the Arrangement submitted by the 
Bankrupts would be todeptive the creditor of 
recourse against one of his deotors, as the plan pro- 
(>OHed contemplated the division of the iiahilhies 
into two classes, for ibe payment of which separa- 
te anticipated funds, which do not actually exist^ 
but are merely in prospect, shall be applied. 

2o The promissory note held by Bancilhon is 
signed by Lesar and accepted by Dubotsé cCîcqae« 
bourg, and bears that ihe nioney advanced by tdxn 
wad "pour compte de la propriété Là ParHT^ 

The objector believed, when he advanced the 
money, that this was a true statement, bat 
when pa J ment was disked from the wife of Leaor, 
in whose name the Estate stands, she refused to 
pay, on the allegation thtit her husband drew the 
note, in the form above mentioned, without hfBviog 
any authority to borrow money for th^ P^ op^y« 
The objectot argued that no Court of Justice cou id 
approve of an At rangement, when such a thing 
had occurred. 

Leclzio Senior, contra : The proposed Ar- 
rangement affords the only chance of the creditors 
here getting anything worth speaking of. The 
Bankrupts have large claims upon third partiea 
which are of little or no value at present but^whick 
will probably turn out well, if only time is.,giv«a 
for their realisation. The mention in the promis- 
sory note held by BanciUioB, that the money was 
for the account of the Estate La Forêt, was ac- 
cording to a commdn 'prifetice in the Colony in 

similar cases, flfenl the. lender X^Mildliot be deoei- 
ved by it as he must be presnmed to know the 
usage. 

JUiDOMENT. 

In deelining to approve of this Arrangement^ I 
will it (o be understood -that I^o-sot lay j^^^down 
as a general pr^poeition that, under our Bank- 
rnptcy Ordhnanoea, tAiere can be no An^Qgement 
combining tn ADue the interests of two iSslatev;aDd 
of the creditors ranking on them respectively. It 
may be tbat 'special ca^es may occur in which 
such a joint Arrange/nent miicht be proper and 
advRntageoUs^for all parties. But it wili'^prafiablj 
t)e found in most attempts 6î this nature that lilo 
ëomplieatiéns and dillkMiUlei* tn^thé wiiy of wbrMing 
ootsuch Arrattg«»menta wiU prevHiothe J«dgea«t^ 
proving of them in the interest of all parties 'Ooftt> 
eerned. 

In the present instance several objectfons^'haisb 
been ^ leaded against ihe Arrangement pt*opôé^ 
Among' Of hers it was shewn, on the pait of Mr* 
Bancilhon, a creditor, that if the plan contem* 
plated wei*e nally adopted, the immediate rèsdli 
.would be that all recoiitse would be lost àgatiJlft 
I the person and tEe estate of etie of tba deblota on 
the promissoty note which he h(4do« . . 

I very much doubt whetlier ' I possess atty 
ower to oblige him to submit t;il'8acli a prbfkMi* 
pion. 


r% 


- IVne it ii iluit &« wiiaesses for the defenoe 
repreiented matters in a more &Torable 

Efor the Defendants. ' Bat it mast be remem- 
' that tfaôâ^ witnesses are in the em- 
ptor of the Defendants, flirleés so desinterestéd | 
atan OT^tits I conld never think of exercising 
Hie ^itthoritjr which the court maj po&sess under 
sfâioaiièeB of compelling a Creditor to submit to 
the opinion of a majority of the other Creditors, 
tlia «Act of which would be to deprive him of one 
ofllÉ debtors, unless some substanial advantage 
wite given him in return. I do not find any such 
wdmtafêgp offered to the Creditor here without 
IbettiKbre going into the other objections, it ap- 
p9df» tp me that on this ground alone, I cannot 
ftDlB%«t the proposed arrangement is one in the 
wÂMaoftbe ordinance '^ reasonnable and pioper 
WW ei^oâuted." 


Tihére fe re, deeline to sanction it, and the parties 
fater e at ed will now take such.other steps for win- 
iBEErnf tfiése esiates as tfiey may think proper. 

Supreme Court 

SntTmmB,-*-Dt(oi¥'i>E passage, — hnEnmi' 

fàOMm ifUW CONTRAT DE V£NTE.*ArTS. 690 h 

1-toirO.C;' •' •'- 


A 


H 


Umpmrtkuliir ^ami moreelli $es ierrei ei dé- 
^imi tun des Urraini vendu* atome par une 
ffutêde ratUe, sans stipuler retendue de cHte 
fmJÊhfiuêe^fUi écHùnnipar Vaequërieut du ter- 
fults imHêu pm» s'enienérè condamner â démolir 
«1 éti^ qeif: UseêrelêpèaU la rouie en ^e^on. 

}^Mmné'êà la Cour 'Suprême ' qui déeide ce 
fmét §ymti€lf mvuêhù etUendu par te mkH ^Oran* 

utmkêi^ aomlÊUu duns PaeU de venté. 

. ••••»♦• 

SBBVmmS»— SlOBT of way, — ^LrrEBPBKTA- 

iHiLav A €i.AimB m a d«bd. w sauv-hO. Civil 
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and deed of sale whio/k ma$ held noi 

'^éffm^.M *5WW«i[«'«» h A0 n^roiaeer 
' ikê setter to aUaw a passage over other 
of the setter. 


P(nfONE,--Plaintiir. 


^ »♦ 


. .u versus > 
BOITSSEL t OTHERS,— Defendants. 

Before.: 

Bb Bonor The Chief Jt!t>OE and 
The Vtoâéfnhlt Mr Jvstigb Bestsl 


•.T 


S,'^.XiBCxizio,-^f Counsel for Plaintiff. 
A. PiiTdir,— Plaictiff s Attpmey. , 

Bon. v. NaZ|— V Of Counsel for Defendants. 

S^WiLaoK,— ) 

Îh.,C!p*iiJVT,— - > Defimdatitt' AttorniM. 
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26tk May 1865. 


Av a deed of sale **sousseing privé^^* dated the 
llitA^ip>^ 1846^ the late Eudoxe Roussel sold 
IsdtfrliihtiiF ; '** une partie de terrain de cent 
#dll'^lodttiHMr BUT quarante de largetur, située, 


** m lien dit la Grand^Ririire, e^ hçrnée eemoiÉ 
•" soi* : ^'«n eôtéf par-la •pf^pfîfté^MQ'WftifiîS*'' 
" Adolphe L'Etourdi, et de Monsieur Cheryl ïà'^ 
" second cfité de cent cinq pledi», çt do troisième 
" côté de quarante pieds par des terrains vaguas et ' 
" du dernier côté par "«'*<» grande route ** Thé ^ 
deed acknowledged that the price, viz 5 100 drs., 
had been duly paid bj the Plaint ifi» The f>ale wqs 
ratified of the same date by the brother and sisters 
of the seller. * 


Eudoxe Roussel being now dead, the parties ' 
who ratified the deed, along with Oscar Lappyre^, 
the husband of one the sisters, were called as* tbli 
Defendants in this suit, being the representatives 
of Eudoxe Boussel. 


The Plaintiff, in her Déclaration set forth : (t) 
The above deed of purchase of the price of the 
ground in question. (2) Thai the ^*grande route* ' 
stated as one of the boundaries is a public rpnd, 
leading from the Grand^River Bridge to " Les 
Pailles,** at ^oka« and open to the publia foe mx^rf 
than 30 years. (3) That, the existence of t\m 
public road, was the motive which induced the • 
Plaintiff to. buy the ground^ which. is incieas</d 
in value by the said road to the extent of djs 600. 
or thereabouts. (4.) That a shop was open on the 
ground by the Plaintiffs (5) That, on or about the 
24th of May last, the Defendant. Odcar Lapeyre, 
acting as «gent for the other Defendants, did un^* 
lawfuly and against the Plaintiffd will, and to her - 
great loss, shut and block up the said ro^, bj 
building a stone wail acci 088 the same^ near the 
Plaintiff*s shop. (6) That the saîd «hop, which 
was up to that énj leased at a rent of drs. 1 5 per 
' month, on an average, has since been abaudoned.' 
On this recital the Plaintiff concluded that a'n 
action has accrued to the Plaintiff 'to have a Jiidg-* 
ment of this Court declaring that thç said road 
shall be opened, as a public Road, that the said 
stone wall sha'l be ordered to be r6ti[ioved, that 
thé Defendant shall "be condemned to pay ff 300, as 
compensation for the damage sustained by ner, from \ 
the biockii^g up of the road, with costs of suit. . 

• 

The Defbndant's principal pleas were as follow^t 
1st. Thef denied that the tMundnHes al%ei IrK ' 
the Dedaratida were the coreot '< bornes. '^ (t> 
They denied the other facts alleged generally. (3^ '• 
They denied that the Plaintiff had siistaineil any 
damage thro' their acts. (4) The Defendants Char- 
les U. K RoBssel) Pierre Emile Roussel «nd- 
Théophile Roussel further denied that they were 
responaible for the acts of O^car Lapeyre^ ta 
whom» as they alleged, they . never gave any ail»- . 
thoriqr for what he had done in stopping up the 
road. . ' . . . 

From the evidence of a number of witnessePi 
who '^ere exaniined on both sides, it appeareci 
that) before the suspension bridge at Grand I^^ver 
was erected, some 20 or 25 years ago,, there was' * 
no passage at the place in question, t. e, fvapa^ , 
the Plaintiff's upper boundary to the junction 
with the. P(ii^e# road, except 41 footpath on Iba 
ground lying between those paints, which all bem. » 
longed to the family Roussel ; that captain Lloyily^. * 
who superintended the works of the new. 
bridge» leveUed the ground and removed tfae.loiK^ot.i. 
blocks of stone so fai* as to make the path«T pmo^- 
ticable for carts toi filtoh down the stones ffma ^m 
higher part of the property Roussel, which were 
used in building the piers of the Bridge ; that 
,after the bridge was finished the road wal alio- 
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Wid to remftin in die itme incomplète etate, . and I words what is the title on which she arguas ih 


was eonstantly used hy foot passeogers and ocoa 
aiooally by carts ; that there was another good 
road quite close leading all the way from Grand' 
Birer to Pailles. 

Counsel having argued on both sides, THE 
COURT gave Judgment : 

It was strongly pleaded, by some of the Defen- 
dants, that they could not be sued for the act of 
Oscar Lapeyre, the husband of one o&the co-heirs 
whatever the merits of the present case might be 
in law. They stated that they never gave any or- 
ders to the said Lapeyre to i»lock up the road in 
question by building a wall accross it or in any 
othf f way. That if he did wrong in raising the 
obstruction alluded to he was alone responsible for 


she cau maintain a right of passage thro' the De- 
fendants* ground, from her own piece of land to 
the public road leading to PaiUts ? The wordi 
on which she founds are that the ground she p1l^ 
chased was declared to be bounded on the last si* 
de '* par une grande route. " Now, in the fint 
place, we must observe that nothing is aaid of i 
public road as the Plaintiff has pleaèsdL All that is 
stated is that the boundary on tliat side isa liiq^ 
or wide road . Not a word is said, even by waj of 
description of the road, that it begins at Gnad! ^ 
Kiver and ends at Pailles, or at the point where., 
it would join the road to Pailles. The bçtaodarjf, . 
on one side of the piece of ground sold is aliaplj \ 
said to be a '^ grannie route," The sellers do not , 
undertake that the bounding road -shall go,Qa.tp | 
Pailles or to the Pailles road. Now it is quite 


his own private act, wl^h which the other heirs 

had nothing to do. They, therefore, moved thatl P^^in that the route may be in all respects a,^;flpr»^p 

the suit, so far as directed against them, be dis- »^ow/c"tho' it stops at the upper boundary of 4epi«e 


missed with costs. 

This objection to the action as laid has, at first 
sight, a plausible appearance ; but we think that 
k kNMS much of its weight when the two positions 
of the pnrties and the precise nature of the present 
demaad are considered. I 

On the one side we have the Plaintiff, the pur- 
chaser^ on the other side the Defendants, the 
sellers of the plot of ground mentiened in the deed 
of sale of 1846. 

The Defendants are the owners of the Roussel 
property at the place in question, of which the 
Plaintiff bought a poition. They are bound to 
maintam the Plaintiff in her rights, under the deed 
of sale, whatever those rights may be. She com- 
plûns that the ciroumstancës in which she bought 
the ground, and on which she says she was enti- 
tled to rely, have been lately matei-ially altered 
to her disadvantage. She maintains that the De- 
feadanta conferred upon her the light for which 
she now contends, viz : an open public road, 
the other property, from her plot of ground 
to the road leading from Grand ' River to 
PaiUea» This being her allegation that she had 
aaqh a right of way, under the deed of sale^ thro' 
the property of the Defendants, it was necessary 
thai in this present suit, which thus substantially 
ooniea to be a declaration of a right of way over 
the Defeodants' land, the whole of the Defen- 
dants should be made parties to the Record. 

It will be noticed that, although the act said to 
be illegal may have been the act of only one of 
the heira» the RoussePs property was undivided 
so &r as the Plaintiff was bound to know, and all 
the Defendants were liable to her, under the deed 
of sale, so far as she could establish her right un- 
der that deed. We ate, therefore, of opinion that 
the above mentioned objection, argued by the 
Counsel for certain of the Defendants, cannot be 
•ostained. 

Aa to the main qoestion in the suit, via : whe- 
ther the Plaintiff, nnder the deed of salo, and the 
stale of nse and occupation of the graund referred 
to, is entitled to insist that the passage is a pub- 
lic road, from which the Defendants are bound to 
remove ail obstractions plaiced by them or any of 
them, we think that the Plaintiff has failed to es- 
tablish her case. 

Let us see what precisaly is the right really 


of land sold to the Plaintiff. The road, we see, ii 
in full communication with the great highwsf 
from Port-Louis by Grand'River bridge into 
which it opens at the lower end, a short ddstioce 
from the Plaintifi^s property. In this state of 
matters can it.be said that the Defen4|&^ «lnvi 
not performed all the obligations whiqht^ef at 
their ancestor undertook as to boundaries: la 
deed of sale, viz : to give the Plaintiff i 
limit on that side, "une grande route?" It 
appears to us that they have fully and fidï^vdoà^ 
all that they bound themselves todo. ' " 

We need not say that this matter of . litll^if 
material point of the Piaintiff'a oaae«r Tke 
important question is what is ker written tiii 
By the rules of the Civil Code, no leiigtk.^^foiir 
tion could give -her a right of » passing* 09ai[ % 
neifi'hbour's ground unless ahe had <#k '[ " 
written title. Tliat is quite fixed nnder Art8«{ 
690^91-C.C. . , ., 

^ Les servitudes eontînues et 'ap|MMafle* 'M^ 
" quièrent par titre ou par la possession de^Hittfei^ 

'* Les servitudes continues non , apparentes, 
(' Tes servitiHes dlscontinties appareiifcéff dtt ^^ 
c^ apparentes, ne peuvent s^établfa* qvte p^r^ 

The right of way over aaotlier inau'« ifravlMli 
€k^* servitude discontinue" Art : 688, without 
express title we have seen that* i<7 cannot be 
red by any length of possession. Now cei 
in the present case, there is no such title. 


S*a\ 


irtaialjl 
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We may here remark that we hav^e not to 
in the present enquiry, with a right of public 
sage claimed by the inhabitants of a district 
rally. Such a right may posstblj, iu c 
special circumstances, be made good witkpQi\ 
positive written title, on proof of the usage si 
possession for 30 years. At least there are F 
sions of the French Courts to that effect. B( 
such length of usage or possession has eve^' 
alleged in this case. 

In the last place it is proper Chut we slio 
notice the reference made,in the course of the 
ment, to tho case' of Target y, Jiepley^ dÀcî 
in the Bail Court 21st march 1863. On exniAi 
that Decision {Supra V. Ill p, 32), it will be 
that the case there was really one of positive 
tract between the seller of the ground andtbe Ml 
chaser. The former undertook that thev^l 
which was one of the boundaries of the land aoS 
should extend from one point to ^n^t||^r ^ ^k 


eonferred npon her in the deed of sale. In other | his own ground opening up the communicaSt 
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ai both dxtromities» aod fhe Court gave effect éo 
the contract and found that? the purchaser was 
entitled to insist that the seller should not prevent 
a free passage by tbe road in question which 
gave access to the PlaintiiPs family and to his 
customers. 

,. The present case is quite different. It would 
i^ve been similar if tbe sellers, the Roussels, had 
bpund themselves ia the deed of sale that the 
''Grande Route** in question, forming one of the 
boundaries, should be open from the highway 
at Grand Ai ver bridge U> the junction with the 
roa4 to Pailles. But there is no such clause in 
the deed. 

m 

The Judgment of the Court ranst therefore be 
Mr the Défendants ; but conslderltig the length 
<tf tilde the grbrihd has been feft open to passen- 
gers, the' Abrupt stopping up tbthi9 path just at 
tiie PlaintifPs boundary, and the sefious detriment 
ti^ hei' shop, we ehàll give no costs. 


**> 


Supreme Court 

,'Qiusi-DfeiT, — Action en dommages et inté- 
aïrrs, — Retard dans la demande,— Arts. 1382 
& 1383 DU ce. 


Un pwrtieulier ayante en rompant une digue et 
par son imprudence^ causé la destruction dune 
maison^ a Hé^ à la requête du propriétaire oon^ 
damné à 0^50 de dommages et intérêts. 


•HJuas»-Dblit/-*-*-Actioh in damages, — Db- 
i«AT Br«usiNG,-^ÂJtTfl. 1882 & 1>389 or theC. G. 

A person hywhose* imprudence an openiiig was 
made in a dike fevtraininga large'hodp ofwater^ 
h§ which a shop and its contetUs were destroyed^ 
fmt^ liaAU ti| £ 86 dmnageè. 


«•> • 


I. 


. ÇE^DRAar-Plaiûtitf. . 
- „, . .„ , Versus^ .; • , 
VIGOUREUX,— Delendant. 


Before : 
[is Honor The Chief Judge and 
Tlie Bnorable M. Justice Bsstel. 


in 


S. J. Douglas, — Of Counsel for Plaintiflf. 
E. Laurent, — ^Plaintiffs Attorney. 
B. J. LBCLArtO,-'Of Counsel for Défendant. 
J. Geo. Tessibr,— Defendant's Attorney. 

1865. 

The Court : This was an action of damages, 
rlioh the sum of drs. 2360 was asked as oom- 
jation for the destruction of the Defendant's 
S[ôp,nto^^ cb the Estate ^'Mon Aeve,"in the Dis- 
trict of Moka. 

The Plaintiff alleged that the shop at)d its con- 
tetits were carried away by the bursting of a basin 
or^dam coutbining a very large body of water, 
and that the outVreak of the water was caused 
by the Defendant having imprudently caused 
htt labourers to make a cutting in the earthern 
emtiukment by which the lower end of the basin F 
was cldfied. The case, so far as related to the 
fiwilt of the Defendant, was alleged by the Plain- 
llff to be the same as that of Chasseur against the 


Defendant, arising out of the same f aets. airil 
decided by the Court on 6th January 1865. 
{Reported Supra, page 12.) 

In the course of th^ preo on t trial» an attempt 
was made by the Defendant to shew that 
the destruction of the Plaintiffs shop, ivith 
its contents, might have been caused by the 
tempest of wind and rain which prevailed over 
the whole Island at the time, or at all events 
that tfcere was no direct proof that the Plain- 
tiff's shop was destroyed by the overflowing 
of the basin and the fault of the Defendant. This 
attempt was not successful. We are quite satis» 
fied that the Plaintiff's shop, or at least the greater 
part of the building, with its contents, was swept 
away by the same torrent of water which des- 
troyed Chasseur's house and its inmates, for which 
damages wer-e given against the Defendant in the 
former action. 

In the pre^nt case, the witnesses have stated 
iiome of the plankings of the shop was reooverad 
after the waters has subsided. 

The only remaining question, which we have to 
determine, is the amount of damages which wiR 
be a fair and rcasonnable compensation to the 
Plaintiff for the loss sustained by the fault of the 
Defendant. 

A number of witnesses have been examined Oft 
both sides, as to the value of the shopand its contents. 
Their evidence is yerj oonfficting. But one tkhig 
is clear. The Plaintiff has not at all proved tho 
lo^es as laid in his' Declaration. Oo the contrary». 
he has not established even the existence of va^ 
rious things whichhealleged were s^eptaway by 
the flood. . . 

There is another circumstance, unfavorable to 
the Plaintiff^s case, whieh. cannot i^AQMj^ ^no^t^. 
The long delay in raising this suit has not yet been 
satisfactorily explained'.' Thè^ damage vras done da- 
ring the nighc of the I4th JBWb^.ua^f . 1 86 1 , and this 
suit was only entered about* two months ago, or 
nfbre (hafu 4year»ailef the event. 'WéqnHéconour 
with Mr Taylor, {Evidénêè.' \o\\xiQB I. PagS"^ 
136. § 121.)in what he justly terms : "the gene- 
'^ ral proposition that stale demands ought always 
*' to be regarded by Courts of Justice with jealo'iia 
** suspicion." 

After considering and comparing the deposi- 
tions of the different witnesses, we are of opinion 
that the Plaintiff is entitled to recover no mt>re 
than tlie sum of £86, in full of all damages 
sustained by him with Bail Court costs. ' 

Arrest in execution limited to three years. 


Supreme Court. 

DlVOBCB, — SiVICES BT INJURES GSAVSS. 


Divorce, — Sobvitiœ. 

CÉSAR THE WIFE,-Plalntiff. 

Versus 
CÉSAR THE HUSBAND,^Defeudant 


Before : 
The Honorable Mr. Justice Bestel akd 
Xhe Honorable Mr. Justice Coun. 


t 

è 


--1? 


f. îh CHASTELLTiit,— Of Cûonflel for Plaintiff. 

5V^,«Pator,— Plaiatifi's Attorirey. 


.dh 


f . ! /. 


Wh \fay 1865. 


E. BOXTLL^-» 

E. LkclAsio Sr.,— \ Defen^aiit»* 

J. BOXTCHET, — 
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7 -Ehw WB? ft Boit for a Divorce, brought by the 
fPkintiff against her huâband, on the ground of 
fepeated ill-treatments. 

. From the evidence that lias been laid before uâi 
^b^rp is no doubt that the Defendant's conduct to- 
wande his wife, wasuausuallj brutal; he struck her 
apparently without any provocation or any cause, | 
but such as ipay have wantonly sprung from his 
own unbridled pasHions. His habits of intoxica- 
tion appear to have been inveterHte, as a natural 
and almost inevitable corisequence, we find that 
he did npt work and would not work to earn his 
Kving and to support his wife and child who be* 
isamo dependant on the kindly feeling of her 
relatives. 


2Ut April 1865. 


In this C88<», the Plaintiff» a clerk in the Inter- 
nal Revenue Office, sought to be 'sent into possea* 
sion of a le^ac^' of drs. 25,000/^contain6d in all 
alleged last Will and testament of the late Pier* 
re Brnneau, Builder in Port Louis. ! ' 


t;. • 


Bruneau died on the 15th February 1863, ap- 
parently intestate. He left a large estate. On the 
footing of there being no Will, and pending oéi^« 
tain disputes which had arisen as to tbe suco^svloii, 
M. Donald Piequenard, the Curator of Yaaant Es- 
tates, was put in possession by this Court on 31st> 
March 1863 (&# supra Vol. 3 P^ 40,) 


- wr < ^ . . .1 . « ^ X A. i ^ A suit whicJi was subsequently brought b^ 

^Nor do we find in the evidence, proof to satis- j ^^^^ ^,^.^ ç^^^ ^ ^.^^ Ylrgime Broneau. an U- 

ff ns that tho wife's conduct first drove him to | legitimate niece of theDcfenàit, and the Gevem- 
that life of dissolute habits and morbid idleness, | ^^j ^^ ^1^^ Colony, clalmiw the succession on 
rçwraination incases like this IS to be ^expected !|,^,^f ^^ ^l^^.j-ic. on ihe plea that ^here «• 
mi. we should not easily al ow the niachinery of ; ^^ ,^ heirs; ihe Cpurt on 24th Fiebmary 1864, 
this Court to be used to release from the bond of j % Oecfsion in fiivor^of Viivînie Brimeau; 
WMjinipny. a married person, if we found the con- < f^g^ ^^ y^^ 4 p j^ ^ ^ . . . T-T , 
duct of the complainant equally bad with that of { ^ -o / 

the Respondent, but such is not the case in the 
«■Die befbre us. 


I 
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, We are, therefore of opinion that this divorce 
should be allowed, and we authorize the Plaintiff 
to appear« withSn'the ileYtfy^and after the fbrmali- 
tiea required by law, before the Officer of the CI- 
^ii S|a«tts*of Fort Louis, who is hereby aothoriaed 
to pronounce the Divorce i vinculo between the 
P^lntiff and her Defendant hasband. 

Oeè«i ÉgaisaC Defendant. 


Thai ' JudgiR^nt is now under Appeal te fhe 
Judicial Committee of the Pftvy^Ooaneili. ^ 


Sapteme Court 

tÉi^*r-ABT. 970 da C. C* 


The present action proceeded on the allegatbn 
that Pierre Bruneau did leave a Will in^wiiieh 
the Plaintiff appeared to be a ie^Oee fer jhite 94i»: 
000. This alleged Will, the basis of the present 
action, waa a sheet of Note pap^^ on the one 1^ 
of which wu written tbe following lines. 


u. "jiicr. 


*,f 


Atudpèédet preuves ëeriieê et ùrahê en vertu 
ektquelles la signature supposée d'un testament 
a été reeonnue fausse et le testament a été annuliez 

^AaCLilOBD HOLOGBAt»H WiLL,*— SlONATDllS 

HBfWiBO^— Evidence,^ G. C.'Abt. 970. 


Bfftût denied to a paper bearing to ietks ko to ffraph 
n ill of a person deceased^ and Judgment given 
against Plainiiff^ with costs, examination and 
analysis of the evidence. 

DANTON Plaintifi, 
P'ersut. 

PICQXJENARD & ORS. defendants. 


» ' 


Before^ ' 
His Honor the ghibf Jxuhh^ and 
The Hononble Mr. Justicb bbstbu* 


Hon. Ifc Abkaud,— of Ccunserfbr Pbiintiff. 
Sladb akd Bank'si,— Phdntiff*s Attornies- 


Hon, ^. Kœnig, 
S. J. Douglas 
E. Leczjêzio Sr 


£j 


of Counsel for Defen- 


'' Port Louie 2 Fiirrier 1M9. - 

<• Je donne à Gimel, Notaire, dix mille piastrea 

** Je donne à £meat Danton tingt dnq mille 
** piastres pour un grand abrVice qall m*a rendu* 

'* Je donne It Emtnen "ïàd^à ^^4tiifaze mille 
" piastres, mon ami. 

*' Je donoe à Duchéne mille piastres. Ces ma 
" dernier volonté. ' î 

(Sigtijo) *" Piehre BmiMd. s ''! 

*^ Je donne à madame Ricand vingt mille piaa- 

c* très. , .''../•.< 

'< Je donne à Virginie et £ulaU^.'c&acupe cinq 
*' mille piastres. .. « . 

*' Je donne aux en&na d'Elisa Lonsteao dnq 
^ mille piastres. 

" Je dopne à Claris 500 p\aatres. 

'* Je donne aux enfiina.Salmon trois mille pias 
"trea:" • ; 

-' (Signée) ."HecteBrBneim^'V. ■ 

The Plaintiff asked payment of drs. U6fi09^ 
with interest at the usual civil rate of 9 0/0, from 
the date of servioe of the Declaration» with CMlta. 
againat the Estate of Pierre Brunean, , */ 


The Defendants called in the case were the 
Curator of Vacant Estates,' Virginie Brnnean*. 
and the Colonial Secretary for the interest of ihe 
[dants. public 1 thqr pleaded that the dleged hdemn' ' . 
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Will W18 not the Will of Bruneaa, and was not 
made and signed bj him. The trial of the ease 
vas protracted, the examination of the witnesses 
and the speeches of Connsel having occupied more 
than a week. 

JUDGMENT. 

Cbœbp Justice. B^ Art : 970 of the Ck)DE, it 
18 enadted that : *' Le testament ol<^raphe ne se- 
^ n point valable s'il n'est écrit en entier, daté 
^ et signé de la^maîn do testateur ; il n'est assu* 
" jetti à ancune antre forme." This part of the law 
was more than once referred to in the course of 
the discussion at the bar, and as we are here dea- 
ling with a paper stated to be a holograph Will, 
it maj be well ndt to loose sight of this text. 
Bat the real question before the Court is whe- 
ther the paper propounded as a Will is a genuine 
writing or a false and &bricated document. 


This is a question of fact which must be deter- 
mined upon the evidence addnced before us. We 
have formed a very clear opinion on the matter 
and we shonld have no difBcuItj in deciding the 
ease in a way quite satisfactory to our own minds, 
on some groands arising from a general consider, 
ation of the evidence. But in a case of this natu- 
re it appears to us to be proper to pass more mi- 
nutely the facts and circumstances in review. 

The following is the history of the alleged 
Will as we gathered it from the eridence of the 
witnesses and the interrogatory of the Plaintiff 
himself. 


On the morning of the 25th Februaiy 1863 
Mr S. Pklte, one of the public notaries in Port 
Louis, on going to his office, found a letter lying 
on his table, which had been left by a common 
Indian servant an hour or two previously. The 
outer of the two sealed envelopes in which the 
letter was enclosed was addressed*' Monsieur Pelte 
Notaire, Port Louis." The inner envelope bore 
on the outside the wofds *' Monsieur Pelte. Mon 
" testament ; Pierre Bruneau." Pelte who was 
familiar with the signature of Bruneau hesitated, 
at first, as to what he was to do with the papers, 
as the signature did not appear to him to be that 
of Pierre Bruneau. He compared it with some 
genuine signatures, which he had in his office, 
and saw that it was not the same, and thinking 
the whole thing was *% bad joke," he did not, at 
irst, take the paper to the office of the Master of 
this Conrt, accoi ding to the rule of law in the 
Colony, in the case of holograph Will. 


The Plaintiff was sent for, he stated that ha 
had forwarded the paper to Mr. Pelte, He went 
with that gentleman to the office of the Master, 
Mr. BuHY, where the paper and inner envelope 
wei;p verified and signed by the Master, in the 
same way, to remain anuexed to an act of 
deposit by the Notaries. 

This was done on the 17th March 1863. To 
save repetition we may here remark that Mr. Gi- 
^ MEL was " well acquainted with Bruneau, both 
: " as a Notary and as a private individual." Altho' 
he had never seen him write he had seen him 
subscribe, and he knew his signature perfectly 
well, and had, at the time, in his office, some 
deeds signed by Bruneau in his presence. He 
tells us : "I examined the paper and read it ; 
" I laughed veiy much on being shewn this paper. 
" I took it to be a joke, as I was perfectly well 
" acquainted ;with . Bruneau's signature. I said 
" that the one affixed to that paper in question 
'* was not that of Pierre Bruneau." 


Let us now see what the Plaintiff's accouut is 
of how he came to be in possession of the letter. 
He states that he had been acquainted with Bru- 
neau, for 4 and o years ; that he was very much 
astonished at seeing the legacy to himself as he 
did not know what the meaning of the " great 
service," mentioned in the Will as rendered by 
him to Bruneau, could be, except it were that, 
on different occasions, he had found sums of mo- 
nejf for Bruneau of about drs. 200 or drs. 1 50, 
when he was in want, that Bruneau had always 
repaid those loans. That about the 3rd of July 
1862, the letter ia question had been handed to 
him by Bruneau, at his timber yard, that no one 
was present at the tiihe ; that Bruneau had laid 
his hand on the Plaintiff's shoulder and asked him 
to go with him ; that they went out of the tim- 
ber yard and then Bruneau handed ovei* the do- 
cument to the Plaintiff telling him : ** dont you 
** say anything about this, especially to Mr. Gri- 

" MEL." 


The Plaintiff says he knew the handwriting 
and signature to be Bnineau's tho' he did not see 
him actually write the paper in quiBstion. This 
he knew as he states that he had formerly seen 
him .V'*^^» ^^ ^^^ same way, when he gave the 
Plaintiff" bons " for the loans he had made to 
him, and also when Bruneau ocasionally wrote 
him short notes by his (Plaintiff's) servant. 


After reffeotion, and waiting about an hour, he 
opened the ' second envelope, which was also 
addressed to him, as we have already seen, and 
imnd the paper now sued upon, with a signature 
irhich he states is not the signature of Bruneau. 

Two days after this had taken place, Mr. 
PaHe had a visit from his brother Notary, Mr. 
Gimel, to whom he had mentioned, on the day tlie 
letter was opened, that he (Gimel) was one of 
the legatees in the paper. Mr. Gimel now in- 
ibnned Mr. Pelte that the Plaintiff*, with whom 
he was not previously acquainted, had taken him 
aside, in the street, and bad informed him that 
Braneau'a Will was with Mr. Pelte, but he did 
not then aay that he himself had deposited the 
documenta 


As a reason for being so long in depositing the 
document with Mr. Pelte, after Bruneau's death 
the Plaintiff stated that the latter had said to him; 
" You wili deposit this one month after my 
" death ;" that he had deposited the document be- 
fore the time so fixed, as he knew that there was 
a case depending in this Court, for sending somc^ 
of the heirs Bruneau into possession. 

The Plaintiff said further that about half an 
hour before he had sent the letter to Mr. Pelte, 
by the Indian. servant, he had himself gone twice 
with it to Mr Pelte's office, but did not find him 
there; that he did not leave the paper as he did 
not think it was of great importance to remain, 
and give it to Mr Pelte, because it was ^ past 9, 
and he had to go to his office at 10 o'clock. 

Such is the very sicgular story of the document 
in question. Without» in the meantime, alluding 
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to the distinct and clear opinions of the two No- 
taries, that the Will was not written by Brunean, 
it is very apparent that the circumstances gene- 
rally above detaileO are not favorable for the case 
of the Plain! iff. Ho was not on terms of great 
intimacy with the deceased. He was himself sur* 
prised at the very liberal legacy left to him. The 
only services ha rendered him were certain small 
loans of money which a rich man like Bruneau 
was not likely to require, and of which there 
is no evidence at all. We have merely the 
Plaintiff's own assertion. The whole narrative 
of the Plaintiff, as to the way in which he got 
the paper and his subsequent conduct in the mat- 
ter, are, to say the least, very extraordinary, ant^ 
marked by many features tending to raise grave 
doubts and suspicions as to the genuineness of the 
paper in qnestion. 

Having thus noticed the circumstances in which 
the document came to light, we must now aualize 
the other evidence on both sides affecting its cha- 
racter. This we shall do as briefly as the nature 
ofthe case will allow. 

The first witness examined by the Plaintiff 
was Dr Salesse, who attended Bruneau during his 
last illness. On the afternoon of the day of his 
death, being urgently pressed to do so by several 
persons in the house, who appeared to be relation 
of Bruneau, the witness asked the djring man if 
he had made his Will. He answered : " No, but 
'* I will do so on monday, the following day ; I 
'* asked him that question several times, it seemed 
*' to make him impatient, to annoy him ; the 
** fourth time he said : Mr Peite. I asked him 
" if he had anything with Mr Pelte, he did not 
*' answer. That is all he said about it. He was 
** very ill all the day, but he had fall ^^connais- 

This evidence is plainly adverse to the Plain- 
tiff^s case. Bruneau, on the day of his death, de- 
clares that he had made no Will ; the Plaintiff's 
account is that the Will had been given to him 
by Bruneau, about the 3rd February t-e., 12 days 
b'efore his death. Whatever Bruneau meant by 
the words '' Mr Pelte " it will be remembered that 
the Plaintiff tells us that the instructions of the 
former were that the Will waa not to be delive- 
red to Mr. Pelte till one month after his death. 

This witness also stated, what was, referred to 
by several of the other persons who gave their 
evidence, that Bruneau was a person of intem- 
perate habits, that his nerves were frequently in 
bad order, and that usually his hand shook much 

AmediCy a bearer of tax Warrants» deposed 
that he had called on Bruneau early in the year 
1860, with the ordinary tax Schedule, that he 
had pointed out to him how it was to be made up; 
and that Bruneau had filled in the blanks with his 
own hand, and also subscribed the paper *' Pierre 
Bruneau," and the witness then added his own 
signature as usual. (Evidence, a. No« 2 ) The wit- 
ness however, on cross examination, admitted» 
when shewn the tax declaration of Bruneau for 
the year 1860, also bearing to be signed by Bru- 
neau himself, that he could not recollect which 
of the two was the one filled up and signed in 
his presence by Bruneau. On inspecting the do- 
cuments, we see that the hand writing of the two 
papers is quite different, and the signatures ha- 
^e oa resemblance whatever. The Schedule for 


1860 Subscribed '' Pierre Bruneau'' appstrs to 
be all the same handwriting. The signsture had 
no similarity to the various examples of the ge- 
nuine subscription of Bruneau, which have been 
produced in this case, and which are invariably 
written " P. Bruneau. " It must be observed ho- 
wever that Mr. Pelte mentions that, in the Re- 
gisters of the Etat Cùnl, be had seen certain 
signatures of Bruneau, which he believed were 
genuine, written at full length " Pierre Bruneau.' 

But they were not put in evidence^ 

The signature *' P. Bruneau, " appended to the 
Schedule for the year 1860, is in all respecta si- 
milar to the genuine examples. 

We may here remark that Bruneau's sigDatave 
was somewhat peculiar. It was a good deal slop- 
ed, with a large and somewhat complicated floa- 
rish or parapha below it, in one of the loops d 
which, invariably, appear 3 very distinct dotsV 
points. 

We are quite satisfied that the document JL 
No. 2 was neither written nor subscribed by Bra- 
neau. As we have already seen, the writing is not 
even similar. This is the opinion of all the witnes- 
ses examined on the subject. But moreover the pa- 
per itself, wanting as it does various ofthe office 
marks found on the other Schedules, in the file 
for that year, has an air of suspicion aboat it 
which struck us forcibly. It looks as if it had 
been interpolated into the series, in place of the 
original and Schedule, and it cannot be overlooked 
that the Plaintiff being a clerk in the office, had 
access to all those papers. 

But here we may advert to a branch of the 
evidence, in the case of very great importance. 

It appears to us to be all but completely esta* 
blished by the proof, that Bruneau could not wri- 
te beyond subscribing figures in a rough sort (rf* 
way, when he had occasion to measure the dimen- 
sions of a roof ot a building or any other piece of 
work, which he had to execute. If this were troe, 
it woulcl necessarily upset the testimony of AvU' 
dée and would shew that he must be mistaken 
when he says that he saw Bruneau fill up the 
whole Schedule with his own hand. 

Now what do the witnesses say on this part of 
the case ? We have the following evidence : 

Emilien Tadebois, who was Bruneau's chief 
clerk for the seven years precedent his death, tell 
us that he was in the same timber yard with Bru- 
neau, that he never saw him write during die 
time he was there ; that he did not remember 
having even seen him ^irrite at any time ; that 
he has seen him sign his name almost daily upon 
" Bons " written by witness. This signature was 
not always the same, he trembled very much and 
he was very often obliged to begin again a*' Bon " 
and tore it afterwards. He always signed " P. 
Bruneau " upon all the " Bons " prepared by wit- 
ness, who never saw him sign anything else but 
those *^ Bons." He always presented to witness 
figures which he had put on sheets of paper af« 
ter he had taken measurement of roofs. 

Joseph Duchesne, He had been a carpenter 
under the late M. Bruneau up to the day of hifl 
death and for about 20 years. He is 39 years old. 
He has been with him almost every day in his 
workshop, and he went with him in town when 
he had work to do ; he never saw him writer bo 
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liw him sign, during all the time he was w^th 
Mm. Hé knew Bruoeau's signature. The sigpa- 
tores- te the ** Bons '' he gave witness to be pre- 
sented, were almost all the same. He signed '* P. 
Bruneau;" he always signed " P. Brunean " he ne- 
ver signed " Pierre Bruneau." 

-i 

Mr, Pelte^ Notary public, tells us : 
"I knew Bruneau's signature very well. He had 
several years done business for Bnineau, espe- 
cially when he was a "House Builder." Ho can- 
not say positively that Bruneau did not know 
bow to write. He never had to write before wit- 
ness. He only had to sign. Witness never saw 
him write ; he always saw him sign. He never 
saw Bruneau write the words *• Bon " " approu- 
vé ** before his signature. 

Mr. Gimelf notary public, deposes that he knew 
the late Pierre Bruneau. He has had occasioa, as 
a Notary, to do eome business for him. Witness 
knew his signature perfectly well. He never saw 
him write. He knew him very well indeed, not 
only as a Notary, but as a private individual. 

Mr, Emiliên Dueray^ Attorney, states that he 
knew Mr Brunea*i, and was sometimes charged 
with some of his affairs. He signed several times 
i n witness's presence. When witness received mo- 
ney for him, he signed receipts for the same. Wit- 
ness does not know whether he knew how to 
write. He only knew that ho could sign. He did 
not even write the word *' Approuvé. " Witness 
asked him to do it : he apologized saying he was 
c^ able to do it. He only signed his name.. 

Mr, Hulm ; deposes that he knew the late 
Pierre Bruneau he saw him sign thp articles of 
agreement marked B. No 4, in the Surveyor Ge- 
neral's office. We never s«w him read or write. 
He knew him well for the last 20 years. He ne- 
ver saw him read or write beyond making his 
signature. 

Jfn Volcy Dueray^ attorney, knew the late 
Pierre Bruneau. He had several times occasion 
to pay him money. He paid him on receipts write- 
ten by witness and signed by Bruneau. He 
knows that, at the time he had the receipts si- 
gned by him, that he neither couid read 
nor vTrite, because he asked him once to read the 
receipt before he signed it^, and he said he could not 
read. Witness asked him how it was that a builder, 
who had important work to do, did not know how 
to read and he said he had not learned to read, and 
thought he was too old now to learn. He only si- 
gned; and that without the word "approuvé.'The- 
re was no mention of it. It was between 1852 and 
1864 that he told witness that he could not read or 
write. Witness had dealings with him until the 
year 18ô8 and 1859. Since the time he told the 
witness that he could not read or write, he never 
mentioned to Deponent that he had learned to do 
80, and continued to sign his. name only at the 
bottom of receipts written by witness, and he ne- 
ver took'the trouble of trying to read diem. 

M. Ckatttauneuf deposes : On looking at a 
signature which the late Pierre Bruneau affixed 
to a Bond in his presence, and having before it 
traced in pencil the words required by law " Good 
for five hundred pounds," the line in pencil, in 
the Bond, was, maàe by some Clerk in the office. 
If Mr. Bruneau could have written these words 
be would have done qo himself. 

The«boTt evideoMt ^ ^ Bruneatt's inability 


to write, ekcept to sign his na^e, is now strong. 
It is true there is evidence of a contrary nature,* 
we shall notice it immedi&tely, and after doing so, 
we shall state the conclusion at which we have 
arrived on this point in the case. 

A witness, ThomoH^ a cooper by tradp, has been 
adduced by the Plaintiff, who says that on one oc- 
casion he called on Bruneau at his house, some 
two or three months before his death as; Bruneau 
had promised to give him some work; that he 
found the deceased writing a paper, which he an- 
nounced to the witness to be his last Will. The 
witness added that the paper was like the one 
founded upon in this case ; that he was near 
enough to see it distinctly, tho' he did not read 
it ; that there was ayoung man present in the 
room when Bruneau was writing, and that Bru- 
neau added : "I have not forgotten* my old chief 
workman." (Duchesne.) 

The young man referred to by this witness was 
also called. He keeps a small shop in Port Louis 
but can neither read nor write. He corroborates 
the former witness as to their having met, on one 
occasion, at Bruneau's house, sometime before his 
death, and that he saw Bruneau engaged in wri- 
ting for no less than some 20 or 30 minutes ; that 
the paper was not quite half a sheet in size. The- 
re is nothing else, in his evidence, bearing on the 
matter which we are now investigating. The sta- 
tement of Thomas is certainly an extraordinary 
one. That he should have paid only one visit to 
the house of Bruneau and that he should have 
found him making his Will ; that Bruneau, with 
whom he was not intimately acquainted, should 
have told him that he was so employed, and that 
the Plaintifi should have heard of all this is not a 
little singular. But in any view nothing that this 
witness has said can at all outweigh the other 
evidence to which we have already referred. All 
the witnesses who have been asked the ques- 
tion say that the paper is not in the handwriting 
of Bruneau. We ourselves have ai rived at the 
same conviction after a careful inspection of the 
document, along with the undoubted signatures 
of the deceased. 

Another witness has been brought forward, 
who produces a " Bon " for drs. 900, at 1 2 ojo 
interest, which, he says, Bruneau wrote, subscri- 
bed and handed to him on the 10th December 
1862, for an advance oy way of loan made by the 
witness. This deponent says that, at that date, 
he kept a shop on the quay, and that Bruneau 
w^rote and gave him the writing in question in 
the shop and in exchange for the money. A cob- 
bler, who worked in an ac|joining room, deposes 
that he saw this transaction tt^e place on the 
said 10th December in the shop. 

It is certainly not a likely thing that a man in 
Bruneau's position would have been borrowing 
money at such a rate of interest. It is equally im- 
possible that the holder of the " Bon,'* who is in 
poverty, should never bave made any use of it, 
notwithstanding his excuse that by the advice 
of his man of business, he waited till the suits 
about Bruneau's succession were brought to u clo- 
se ; and the cobbler, altho' he says that he saw 
Bruneau there several times, is unable to remember 
the date of any of his other visits. 

The evidence of these two witnesses was, in 
many other respects, unsatisfactory ; but the al- 
leged " Bon " produced by tho former of the two 
speaks for itself. It is obviously written and subs • 
cribed by tha same person* The writing has n 
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Lease, — Cakcellatiox of lease for Ktm 

EXECUTION OF THE ESSENTIAL CONDITIO:^ OF 
THE LEASE»— ('. C. ArT. 1^2 1. 


DKSUr.EDS,— Plfaintiff. 

Versus 
JOURDE,— Defendant. 

And 

JOURDE,-^PIainiiiJ. 

Versus 
DESBLKDS,— Defendant. 


Before : 

His Honor the Ciiief Jcdge and 
The Honorable Mr. Justice Colix. 


resemblance whatever to the genuine signatures 
of Brnncau. This is apparent at a glance. All the 
witnesses saj so, niid* some of them have added, 
in their depoi*itici»>'. what iadned is quitj appa- 
rent : that tlie sigoature at the alleged testament^ 
at this "Bon," and at the tax Schedule A No 2, al- 
ready spoken of, have a strong and suspicious 
resemblancL'; as if all had been written by the sa- 
me person. 

Another witness was examined, by the Plain- 
tiff, with the view of shewing that Bruneau could 
write. He deposed that he had seen Bruneau 
write many times, and he produces a '* Bon " for I 
drs. 64 (A No. 8) which he says was written 
and subscribed by Bruneau. It would appear that ' 
this witness had been in possession of other docu- ' 
ments of the same description, and had made at- ■ 
tempt to recover payment upon themin the Dis- \ 
trict Court, after the death of Bruneau. Those ) 
attempts were not successful, and we are not sur- I 
prised that they should have failed, for the hand- I 
writing of the paper iu question does not even I 
resemble thatof thj late Pierre Bruneau. 

In addition to the witnesses who hare produ- 
ced '* Bons " which they say were written and 

subscribed by Bruneau and are still due to them, I 

another witness has deposed that, as far back as r i ;w lo/jcf 

1841, or 1842, he saw Bruueau write a short re- ' "^'^^ ^^^ ^^^^• 

ceipt for a sum of drs 8 or 10. But after such a These two actions were tried, by consent, at 
lapse of time the recollection of a witness can scar- the same time, in April 26j 1865, and although 
cely be supposed to be very distinct about such a they were not consolidated, and two formal Judg- 
matter, and even if Bruueau could then write a ments must be given, the reasons on which those 
few lines, it, by no means, follows, that he re- | Judgments are grounded may well be said to be 
tained this power in his later days. ' . the same, boih actions having, in fact, an imme- 

On a review ofihe whole of tlie proof touching ' f '^'^ *°^ ^"'^^* connection, and the fate of both 
this part of the; ca.e, viz : whether ^,^^,^^ ^^V^^^^^J ^^^^^^ 
could write beyond signing his name, we n,„st î^^*;/°^/^*^^^^'^^^^^^ 

arrive at the conclusion that Bruneau, if he could I ^^'^ ^^"'*' ^^'""^ ^^' ^^ ^°°'^^* «^'^^'^^ ^° ^^ 
write at» all, beyond subscribing his name, could ' / 

do so only very imperfectly, and to a very small I The- Plaintiff Desbleds claimed from the Defen- 
extent, and was quite "^capable of writing such | dant Jourde, for the use and occupation of certain 
» paper as the last Will and Testament attempted premises situate in Cotton street, rent under a 
to be set up m this case, ' jeed of lease, dated October 13th 1862, at the 

Looking at the churacter of the evidence, on i ''**^f ®^ *^<^"^y ^^^ ^^*^»^'s P^^' month. When the 

both sides, the appearancj and demeanour of the action was entered, the sum of 27o drs. was al- 

various witnessed iu Court, wo can arrive at no , Y^^"^ *^ ^^ ^"^' ^"^ ^* ^^'^'^ agreed hj parties tfaat 

other result. I if the Court held that rent was due for any period 

rri, . ' 1 .. ' , I J .. . ^^ ^*™^» Judgment would be entered for all arrears 

This consideration alone would Ileces^^rlly ; that have accrued since action brought to this 


E. Dupont,— Of Counsel for Desbleds. 
E. DucRAT, — Attorney for same. 
L. KouiLLABD, — Of Counsel for Joarde. 
E. Castellan, — Attorney for same. 


prevent us admitting the genuineness of the pa- 
per. But we h'lve already seen that the other lo- 
liable evidence all conspires iu the same direction 

There is .one other circumstance disclosed in 
the course of the, proof, which would tend to shew 
that Bruneau was not a person likely to leave a 
testament. He seems, like some other men, to 
have had a nervous fear of Will making. On one 
occasion, when called to be a witness to the ma- 
king of a Will, he told the notary, Mr. Gimel, 
that he would not have gone if he had knowu the ' 
object for which he was asked to attend} and the i 
witness tells us that he trembled very much in 
signing, because he was afraid to sign a hibt Will, 
saying it was as if he was signing his own. 

On the whole mattoi*, therefore, we order that ■ 
the Judgment of the Court be entered for the De- ; 
fondants with costs against the Plaintiff. 


Supreme Court. 

Bail, — Résolction du bail pour inobser- i 

VATION DES CONDITIONS, — C. C. AeT. 1721. 


time. The Plaintiff further claimed the sum of 
100 drs. as damages, and the annullation of the 
lease, for non fullilment of its conditions. 

The Defendant Jourdo pleaded to the Jurisdic- 
tion of the Court, and further, in substance, that 
the Plaintiff had bound himself to deliver to the 
Def«»iulant all the water required for the fabrica- 
tion of Lemonade, and had failed to fulfil the coq- 
ditions of his contract. In the second action, Jour- 
de, Plaintiff, asked the annulation of the deed of 
lease for non fulfilment, by the lessor, of the con- 
ditions he had bound himself to perform, and also 
$ oOGO, for loss and damage by the Plaintiff suf- 
fered on that account. 

N 

The Defendants, Widow and heirs Desbleds, 
(Desbleds having died pending the proceedings,) 
pleaded : lo. Thnt the Widow was separated as 
to property from her late husband, and ought not 
to have been sued, 2o. The general issue as to the 
allegations set forth in the Declaration. Go. The 
want of water was alleged to have been due to 
*' fwrce majeure. " 4o. The hek-s Dasbleda were 
alleged to be heirs under privilege of inventory. 
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Desbleds and L, Rottillabd for Joarde were [ andertakin<r <u^a- 


I. À L «wDiLLAKD tor Joarda were 

ûeard on the evidence. Their observations on the 
application of the law to the two cases are noticed 
m the Judgment. 

JUDGMENT. 

The first cause was began in September 1863. 
but discontinued, we were infonnsd.on tlie ground 
that Desbleds died, and a compromise was, for 
»ome time contemplated between his Widow and 
heirs and Jourde. As soon as, or as soon after, 
the prweedings were resumed and the suggestion 

îL n ^'T"*^f ^^^^ ^'«** «-^ 26th Janua.7 1865 
the Defendant brought his action. 

JuJ^. «^" •*»««> deal with several pleas which 
do not touch the real issue but which should be 
specially mentioned and adjudicated upon before 
we enter into the merits of the case. 

•Oie plea set up by Jourde, in the first action, 
to the jurisdiction of .he Court, we oveiTuled- 
TJe pl«» set up by Widow Desbleds, in the 
serond action, cannot be al'owed. The contract 
of lease of the house in Cotton street w^ t 2 

^f'r^'f '°*° ^^ ^"^ ^'^'"^' and it is also 
tone that she was separated as to property from 

her said late husband, and she .':as put in the title 

deedsofthehouseinquostion,an(l there we find £ 
Ae and not the late Desbleds w,s the own r o 

Snt^?';K fn ' M^/t ^'"'' ^'•°™ »!»« °»«"-iage 
contract, that Desbleds has power to manage all 

^ Brtate, real or personal. Desbleds, therefore. 

!f«^^- ? ^ marriage contract. At all events, 
smoe his dea^ the rent due for the house which 
» widow Desbleds', a p„on. belongs to thntTady ; 
but even supposing that, by some arrangement not 
^Z ^' , 9°-\'^<'o- I>««bleds h.rd ;" ved 
trwt, and m her maiTiage contract she is rlonee of 

t Sh/T f "portion of herhusband-s e!»"- 
te. She has therefore, on every point of viow 
■ dear interest, and Jourde was right to umkc 
nw a party to the canse. 

That plea is overruled also. 

The real questions at issue are these : 




speaking to%he Townl^r^hiZ" andTlf • ^'^ 

certificate from him. are no effiS;»? Lp°^wffi 

nese facts are undeniable thui r^J^ H ^ 

one year. Jourde got rwlte't'aH exco^wt'? 

he procured by se'nding carts to mote Xss dis 

tont public fountains, and Desbleds' .in<!!f i,- 

"plrSir'T/" "'' '''r ""<léfa«s quelque 
les^r' th'J' M-""".''' *""*""«* *« duties of the 

feet, the premises cannot bo applied to such n«. 




Ou the one hand, was a constant supply of wa- 
«t cf the essence of the contract, and Z ^thlCû 
tas Jourde, by what he has don^ made Wm^ f 
^^^J ""t. «ithough he did not get^he 
jusrhe should bave got ? On the othefhaîd 
«Dedjledi^ by neglecting to fulfil theconditS 
rfthe contract which he had undertaken to 
jwiftrm, make himself liable in damans? 

We are of opinion that the contract is quite 

fej° *?" PT'*^- '"* ^y ^««t.leds to Jourdo 
'«been set up the necessary apparatus required 

tomake effervescent lemoiide and other gL^us 

STalî^anT'' •* «PP^T» *^-o ".achines 
«ere, a large and a small one; Jourde had already 
woght the machines, and in fh» /i»„j ^c i ""^ 


Wht theWh^'e-nd iXZ^oriZ^Z iei,ï Z ^^"^7' ^-^^^ h T;' 
te!r:!r. li«^l^-"y ««--» that Srd'iMircrs: Sl^'':.:.?!™:^?-^'^^^ -- -«med 


l2T^» 11^' •^'"'•"""^ "«'•«^ that Jourde 
i enjoy all the water necessary to make his 

Wdnnks without addition to the rent or 

hoo of the quantity of water supplied. ' 


From the fact» we find that water eenW *„ u 
supplied. i„ fact was qu.te cut ^ forint than^ 

Sd af IT''""" ""'- '»•« P-'-i-s l\ot° be' 
useu as they were meant to be used »r,A ♦!. ! 

Desbleds took no steps to remedy the evil 

The plea oîjorce majeure has not in tu:, 
the remotest application : amon^t IL *-"'"*^' 
which the town Arch:t..ct gST exlîn "T' 
the premises of Desbleds celod S Sfve £^ 
«haie of water, he certainly includes Su Jht ul 
drongbt did not prevent the public fo„„S' 2 ^ 
P««es lower down from having a constant s„nrf 

atSTb?:s^e1^r::«^-^^^^^^^ 

Desbleds, who had bough* watf^rr^C^ ^^ 
cpal Corporation, and paid for it 1/ *'""'• 
ply for more than one year he sho.-M 1 "° '""^ 
pelled the Corporation^To ' gfve hï tl.T '"■"■ 
deration he bargaiued for, wLn^e' gayt^mt 


It is. a ^ior,; somewhat startling to find water 
sold to a house ho der. and «riw... ^i. ,^^ 

not 8ufHcien^ to find i sold «glf o Sh^rT'^ " 
holders, or drawn for the u«S nubS f ?• '■"" 
or hospitars, «ithout comp/nllrto' Lt"C;! 


to^ng at the nature of the contract, it 


and consented to take his chancrBe'^'tharaTft 
may, if he waived his right to co. oell /hi L 

ss dam? '•?! ^^^':• ---"rL'bufhfm: 

selt to blame ; if be did not waive his nVbt h 

aad the premises are of no use to Jourde Tf ?"*"' *" ""PP'J' Jo"'de. it was noT mo^Isn W' 
'^^'r'"^îï°'?î?'''°*'7. It is aî^ shown ^""/° P"^"''" «»» ««"«'««M irn^.l4 reïneuîf 
aîSTl^^l^ï of December 1862 to De<im" l!: Ï' " ^^"« ?« '"'"■ ^'•'^"' '^^'''S i.npo "iK,- • 
24Ui 1863, Jourde got no water, and that ' his own lemonade busin.-ss, which Lhl, 
Med. took no efficient steps to perform h" '^* ^îf^'Î! *''«^ ^^ »*»« P'^n'i^s St t^ Joaîda 

» hi, Dwbleds bwgained with Pi„re PUurp» fi ^ 


r» 
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ioppTy of wata*, and Philippe Mja he was ready 
for^lO or 1 2 a month to carry to his house 8 casks 
of water j}et diem ; water therefore might he had 
bj paying for it^ bat it does not appear that Des- 
bleds ever thought of paying to supply Jourde. 

The Art.] 735 is not applicable; if the Corpora* 
tidn had trespassed on Jourde's premises, had for 
instance sent one of its work people to cut the 
water -dC Jourde would then have had to defend 
bis rights against the wrongdoer who directly 
interfered with his lawful possession. But Jourde 
had nothing to do with the contract between the 
Corporation and Desbleds, nothing to do with 
the rights more or less modified by the warning 
sworn to by Merle, which Oeableds could yindica- 
te ; he held the promise of Desbleds and had a 
right to compeli Desbleds to stand by that promise. 

We think, therefore, Desbleds wrong on the 
merits of the case^ and we- think Jourde entitled to 
damages. What amount of damages we shall pre- 
sently examine. 

But as to the rent, Jourde has, by his own act» 
made himself liable for it ; when water failed him 
he served a notice on Desbleds, but he kept pos- 
session of the premises and distilled for soma time 
sweet liquors there, su at least a witness, Pape* 
mon, states. If he kept the premises, he must pay 
rent, if the premises wet^ reduced to euch a 
condition that he could no longer work his machi- 
nes Stft gaaeous liqnors, he is entitled to damages, 
but that Is a question quite apart from rent which 
we hold he must pay. 

As to damages, Jourde had two machines, and 
with the supply of water which he got, by sending 
out fbr it, an additional expense which he should 
not have incurred, he ooald only work the smal- 
lest of the two, which had but one pipe, whilst 
the other had four. A very experienced witness 
in that special trade, Mr Bsdel, sewears that 
without a sufficient supply of water on the 
jvamlses, he would at no price make gazeous 
' drinks ; it would not pay, and he adds 
that, under proper management, a concern like 
that of Jourde, consisting of one laige and 
one small machine, might realize about 5000 dis. 
profit per annum. It is shown that, with what 
he could make, Jourde sent out three carts daily 
to the Diet* icts, and 75 per o|o of what he send 
out was sold ; the 25 0|o unsold one day would 
not be lost ; and if Jourde had been able to work 
his two machiues, there is no reason* shown why 
he might not have sent a cart to every Dis- 
trict* Tbe Flore Mauridenne^ of which Jourde 
is the Manager, aloae takes from Bedol some 
50 drs. or (K) worth of such wnters, every month 
Jourde would supply himself. Bedel's estimate 
of profits may be exagerated, and at any rate is 
isddled with this most important proviso : good 
management ; but there is no doubt that Jourde*s 
profits were, by the negligence of Desbleds, his 
having fiiiled to fulfil hip promise, although he 
gQi notice in writing, greatly reduced, whilst his 
expenditure was incr^tsed. 

We think that we are below rather thah abo^e 
the real estimate by valuing Jourde's loss du- 
ring the time that he was totally deprived 
of water, at drs. 60 per month. Considering 
^bai the premises were hired at drs. 25, and that 
ha had booght two maohines to earry on 


ISusiness, we can hardly conceive that it would 
have been worth while to buy and work them if 
the profits did not reach at least drs. 60 a month. 

We should probably have given heavier dama- 
ges, if tbe evidence had disclosed stronger hci», 
more reliable dati^ The damages, from December 
15.1862 to December 24.1868, at 60 drs. a month 
will amount to 740 drs. 

Both parties have applied for the cancellation 
of the deed of lease, both parties alternately 
succeed and fail at the issues, we shall order the 
deed of lease to be cancelled at the joint instance 
of both sides. 

In the first case, wherein the widow and heirs 
Desbleds are now Plaintiffs, we give Judgment 
for Plaintiffs, for the sum of drs. 775. being rent 
at the rate of drs. 25 a month from October 15, 
1862 up to May 15. 1865. t. e. for 31 months ; 
we decline to give these Plaintifb any damages. 

In the second action, wherein Jourde is Plain- 
tiff, we give Judgment for Plaintif!^ and assess 
the damages at the sum of drs. 740,. being drs. 60 
a month from]; 15th December 1862 to 24th De- 
cember 1863, which sum of drs. 740 (shall be set 
off" against the decree for rent found against Jour- 
de. 

In both cases each party to pay its own costs. 

Possession of the premises to be givea to the 
widow and heirs Desbleds on May 15. 1865é; 

The Judgments, so âtr as the heirs Desbled* 
are concerned, to be entered for and against them 
in their capacity of beneficiary heirs. 


Suprexne Court 

PlA.1^S B TDEYIS, — ^ECBIT sous SIGZYATUBXa FRl'*- 
viBS NON FAIT DOUBLE MA.I8 XXéoUTi PAR LS8 

PARTIES,— Ajits. 1325, 1793 et 1799 du X), G. 


Un peintre en bâtiment ayant souêcrit une Mr 
gation, par acte MOU9-9eing-privé fait simple^ de 
peindre et tapisser une maison pour un ptix/ixe^ 
la Cour a décidé que cette obligation était vala* 
ble^ par suite de son exécution^ bien que le sous* 
seing^privé n^ ait point été fait en doubles copies ; 
et elle a de plus refusé au peintre de prouver par 
témoins qu'il avait fait un travail plus consider 
ruble que celui qui itait porté au Devis. 


Written estimate to do a pieoe op wokk, 

—Private writino not made in duplicate, 

ExcECUTiON C. C. ARTS. 1325, 1793 and 1799. 


j Where execution had followed upon a wriitmts 
Estimate to paint a house for a certain sum of mo^ 
ney subscribed by the painter and produced by eAe 
proprietor and not made in duplicate^ the Court 
decided that it was to beheld as the mutual agree^ 
ment of the parties^ and refused to allow oral 
evidence to control its terms or to show that mare 
work was aetiuaUy done than was borne on Me 
writing. 
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LOUVSAU & Co^^Plftintifii 

Versus 

ROSE^^Defendant. 

And 

ROSE,— JPlaintifi 

Versus 

LOUMEAU & Co.— Defendant». 


Before : 
His Honor the Chief Judge and 
Tbe Honorable M. Justice Bbstkl. 


£. J. iiBCLizio, — Of Coansel for Rose. 

A. Piston, — Attorney for same* 

E. Bazirs, — Of Counsel for Loumeau and Cot 

J. 6. Tessisb, — Attorney for same. 


19^/i dday I860. 

* In this case, the Plaintifis, the Commercial 
House of Y. Loumeau & Co., of Port Louis, sued 
(he Defendant, a House painter in the same town, 
for the price of certain farnishings of articles in 
his trade, amounting to the sum of ^ 811.32. 

The Plaintiffs produced about 40 Bons^ subs- 
cril)ed by the Defendant, for the furnishiogs, of 
^hicb more than one half bore on their face,, that 
the articles were for '* La nouvelle maison " in 
the Champ de Mars, which, it was admitted, be- 
lottged to Yietor Loumeau, one ;of the partners of 
the Plaintiffs' firm. Some of the Bons referred 
to another house al(x)gether, the ^^Maison Lous- 
teau,*' and some did not contain any statement of 
the special purpose for which the paint, oil, var- 
nish, etc. were procured by the Defendant from 
the Plaintiffs' magazine. 

The Defendant did not dispute that the 
articles were supplied to him upon the ** Bons " 
in question, but he alleged that, so far as 
they related to the new house belonging to 
Victor Loometu, he, the Defendant, wn^.not 
bound to pay for them, as he alleged that a con- 
tract had been entered into, by the said Loumeau 
and himself, whereby it was agreed that the De- 
fendant should paint the house for a certain price 
bot that the material should be furnished by Lou- 
BMau. The Defendant further stated that he had 
nùsed a oonnter-demand, against Loumeau, for the 
aam of drs.l 951,59 c, as justly due to him for the 
^ork and labor expended upon the house. 

The Conrt, although -the suits were not strictly 
between the same parties, ordered the Counsel for 
the Defendant, Rose, to open ihis Action, which 
stood next in the Cause List, that it might see 
what the true position of the parties ^as, and what 
wiere.thfi several and real questions between them. 

In this second action the demand of the Defen- 
dant Rose against Victor Loumeau, the leading 
pirtner in the firm which stands as Plaintiffs in 
the present suit, was laid as follows : Rose suted 
that'lhe said Victor Loumeau was indebted to 
him in the sum of ;^ 1951,59, as the amount of 
work and labor done and performed, from the 
moath of March 1864 to the month of November 
of same year, at the request and for the account 
of the said Defendant, to a house situate in this 
topra of Port-Louis, at a place called the** Champ- 


The Defepdaipt, Loumeau, admitted li^tlie 
work had been executed upon the house, but. he 
denied that any such amount as that demanded 
by Rose was due for the jMiintÎDg,&c. On the coa- 
trary, he alleged that Rose undertook to do thi^ 
whole and to furnish all the materials required, 
excepting paper and lin^n to go underneath the 
paper, for the sum ot $ 700. In support of this 
statement he produced a specification and estinate. 
{Devis) subscribed by Rose and bearing the date 
of 15th March 1864, and a number (S Bonsi by 
Rose, for payments made by Loumeau to account, 
during the progress of the work. 

The Counsel for Rose argued that the writing 
was not binding upon the parties, as Loumeau 
had not subsciibed it, and because it had not been 
made in dup ic«te (Civil Code, Art. 1325,) He 
further argued that Rose was an illiterate man 
who only knows how to sign hia name ;. that he 
had done a great deal more work upon the house 
than the items mentioned in the Devis and this 
he was ready to prove by winc^sses ; or if the 
Court would send the case before à person skilled 
in such matters, to examine the whole work done, 
and report to the Court what would be a fuir and 
suitable remuneration for the time and labor ex- 
pended on the house, he would at once pay any 
sum so found to be justly due. 

Loumeau disputed the competency of parole 
evidence in the circumstances, as he produced a 
Devis subscribed by Rose, and the Court in the 
first place disposed of that plea.> 

The Court. Two objections have been put 
forward against the Court giving effect to the 
Devis or estimate handed by Rose to Loumeau, 
and dated the 15th March Ihst year. It is said, in 
the fiist place, that the document is incomplete, 
not having been subscribed by Loumeau or made in 
duplicate, and secondly that, at all events, it is only 
good BO far as it goes, and that, for work and la« 
bor done beyond the estimate. Rose is entitled to 
recover over and above the sum for which he uu* 
dertook to do the work specified in the estimate. 

It appears to us that this E'^timate in question, 
prepared and subscribed by Rose, and handed by 
liiin to Loumeau, followed as it was by the imme- 
diate execution of the work, must bo recognized 
in law as fixing the legal contract between the par- 
ries. It is t;rue that it is not signed by Loumeau, 
but it was plainly an offi^r to do the work on cer- 
cain terms, presented by Rose to Loumeau, and ac- 
cepted by tho latter in fact, re et facto^ fur the 
work began immediately, and we see from the 
Bons produced that considerable sums were paid 
by Loumeau to Rose on account, before the month 
of March had expired. The agreement was thus 
executed by both parties. In this st^ite of matters, 
and looking at Art. 1325 of the Civil Code, as in- 
terpreted by the French Courts aad Commentators, 
where there has been execution, and as we think 
rightly interpreted, we hold that ^j writing is 
binding upon both parties, and we ciinnut udniit 
parole evidence to limit orcpntrol it. The motion 
:to allow oral evidence, as to the matters embra- 
ced within the ' Devis, or estimate, must therefore 
!be rejected. 

If Rose had stated in his PIrInt that he had ex- 
ecuted other work foi* Lou menu thkn the painting of 
his house in the Chimp-de' ^lars, we should not 
of eottrsa'hav6 heldhim pfecluded, by the ézis- 
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ence of the written Ertîmate, from adducing le- 
gal proof of the fact. Bnt his demand is not for 
other work hut is specially confined to the pain- 
ting of that very house. He eete forth, as we have 
already seen, that Loumeau is indebted to him in 
thesnm of drs. 1951,59 "being the amount of 
** work and labor done, by the Plaintiff from the 
•* month of March to the month of November 
" 1864, at the request and for the account of the 
" Defendant, to a house situate in this town of 
" Fort-Louis at the place called the " Charap-de- 
** Mars. " As we have held that there is a 
written agreement in this caF3 for the perfor- 
mance of the very work for which payment 
is now asked, we vf* precluded, by the posi- 
tive enactments of the Code Civil, from allo- 
wing parole proof to establish the justice of 
any greater remuneration than is stipulated for in 
writing, on the allegation that more work has been 
really eieecu ted than was barg*iined for (C. C.Arts. 
1793, 1799.) The former Article enacts : 

" Lorsqu'un architecte, ou un entrepreneur, s'est 
eharg^ de la construction I forfait d'un bâtiment, 
d'après un plan aiTeté et convena avec le pro- 
priétaire du sol, il ne peut demander aucune 
augmentation de prix, ni sous le prétexte de 
Tangraentation de la main d'œuvre ou des maté- 
riaux, ni sous celui de changements ou d'augmen- 
tations, faits sur ce plan, si ces changements ou 
augment9tion8 n'ont pas été autorisés par écrit 
et le prix convenu avec le propriétaire. " 


«4 

a 
«< 

« 

«c 
a 
a 
« 


By the latter Article : " Les maçons, charpen- 
" tiers, serruriers et autres ouvriers " are subjec- 
ted to same rules. 

We are therefore of opinion, as the case stands 
at present, that the Plaintiff Ëose must fisdl in this 
second suit in which he stands Plaintiff. 

As to the action first opened, in which he stands 
Dpfpudsnt, we do not^ as at present advised, see 
that he has made any valid defence. 

The suit is not st the instance of Victor Lou- 
meau as an individual. It is brought by Loumeau 
& Co., cf which he is only a partner, so that any 
defence which might be open to Rose, in that 
suit, as against Loumeau personally, would not 
defeat the demand against him by the Company. 

The Company claim the price of the Articles, 
on the Bons given to the Company by Rose. 

But even if Rose had dealt with Loumeau per- 
sonally and the Conpany did not appear in either 
of the suits, considering the position in which the 
questions between the parties now i-tand, since 
the piYi.liiction of the Esiimate or Devis^ which 
we hold to be the written contract between the 
parties, we do not see how the position of Rose, 
in the first suit, cou!d be sustained. 

We have f^n^ indicated our views pretty fully 
in both actions, but^ before delivering final Judg- 
ment in either, we shall give all parties a further 
opportunity of being heard, if they desire it. 


HANDS DB PB0I7T1E& PAB thlOmti COKTKS KT 
OUTRB LE CONTENU DSS ACTES, — C« C. AST8 

1319, 134U 

« 

Conjormétnent au Code Civile un acte notarié 
ne peut être attaqué que dan* des cas exception^ 
nels très rares. 

Un vendeur ayant demandé la permission de 
prouver par témoins plusieurs faits allégués par 
lui^ afin de faire annuller Pacte de vents çu*il 
avait signé paç, devant Notaires^ la Cour lui a 
permis de prouver par témoins que l'acquéreur 
lui avait promis uns contre lettre^ qu*il a ensuite 
re/usé de souscrire. 


Notarial med^ — Parole evidence,— Ré- 
duction OR^lîéîULLATION OF AN AUTHENTIC 

WRITING,— C. C. Arts. 1319, 1341. 


By the rules of the Civil Code^ a formal nota» 
rial deed cannot be impeaehed e^ept in very 
rare and exceptional cases. 

When a Plaintiffy in her declaration^ aUegeti 
various grounds for annulling a notarial deedl 
of sale of a house^ the Court allowed only one 
of her averments to go to proof by witnesses ^ 
viz : that the Defendant undertook to give her 
a counter or a back letter which he subssquentlf 
refused to grant. 


JULIENNE,— Plaintiff. 

Versus 

CHEVALIER, — Defendant. 

Before : 

His Honor the CunsFJuDas and 
The Honorable Mr. Justice Bestel. 


E. Dupont,— Of Counsel for Plaintiff. 
L, C. RODESSE, — Plaintiff's Attorney. 
L. RouiLLARD,-- Of Counsel for Defendant. 
V. DucRAT, —Defendant's Attornev. 


Sapreme Court 

A€TE NOTABi:É,— Preuve TESTncoNiAUi'— Dx- 


ôlh July 1865. 

This was an action brought for the purpose of 
setting aside a^eed of sale of a house and depen* 
deucies iu Magon street, Port Louis, passed bet» 
ween the Plaintiff and Defendant, in presence of 
Lois Raoul, Notary and his Colleague, ou the 16tià 
November 1861. The deed was in all respecte, 
regular and formal. The price was stated to be 
$ 800, and the deed bore : '* La présente vente 
'' est faite aux charges ordinaires, et de droit, et 
'* en outre moyennant le prix de huit cente piaa- 
" très, que Tacquércur a présentement payé, en 
'* bonnes espèces ayant cours, à la .Demoiselle 
*' venderesse qui le reconnait et lui en donne, par 
'* les présentes, bonne et valable quittance. Dont 
" quittance, etc." 

The grounds set forth in the DeeUratiou 
for annulling the deed were the following : 
It was alleged that the Defendant had repeated* 
ly admitted in conversation that the house 
when bought by the Plaintif in the year 184l| 
had cost her 1600 drs., and that the price 
stated in the later deed was not half its true va- 
lue, that no consideration was really given for the 
house, the said alleged price of 800 drs. not having 
been paid ; that the Plaintiff has, all along, re. 
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in- fKMSMfiion ; that no Ve&t has been 
aiked from her ; that the Plaintiff was deceived 
Urto aobeedlmig the ' deed^ of €aie bf itlie Defen- 
fteafe fiaadaleat praodces ; that it wai oeoénaiy 
-ibe ahovid do eo to pfevënt th» aesore aad sale 
of the property bj one Eugène Catherine, that the 
Defendant promised to give the Plaintiff a 
^lamire lettre atating that the preteaded 4ale 
.uns fictitious ; that he never did J90, but only 
lupded to her two promissory notes, of the value 
together of drs. dâO, taking advatitage of her 
ignorance of readiog.and wfitiug. 

; The Defendant, examined on interrogatories, 
w^f|X)8ed that the sfile was made 4^ th^ request of 
ihe Plaintiff herself ; that it,^;9|f in all, i^eapectsa 
ànfmà fide one ; tf^at thepric^J^u pajd ; âiat no 
«ant has been demanded froqi «Héhçugh drs. 10 
a month was verbally agreed 11^11. elopn after the 
tale ; that the Defendant has not pressed for pay* 
mept pf the rent as he holds iif.b^/;hands a suip of 
Idra. 950 which the Plaintif, about 2 months after 
the sale, depo8ite<^ wi|J^ hi mf and the Defendant 
j^ye hei- two promissory potèa for the amount; that 
Aè house wa^ muoli in need .of repairs ; that the 
^Plajotiff said, she hc^d no money to make the re- 
pairs, and' that waa the reason of her selling the 
honae. 

I . ... 

• I • • 

DpPONT, for Plaiotifi^ contended jthft, in the 
wcumstances as abov.e disclosed, jl^e ; ought to 
«1)9 allowsed to adduce parole evidence in support 
laf his case. (Citing S. 1839.1.483 : 1836.1.839 : 
•^▲ùôz. Année I $37.1 .28. a Cass.) 

BouiLLABD contra : — The allegations of aie 
-JPlaioiiff generally are quite inaafficienti* ev^en if 
fl^y^ :to upset; a regular notarial deed. The 
mrennent that the Defendant, to get the property 
f^ an undervalue^ made the false preiteii<^ that 
Ik^m^e to him w^s necessary to secure it from 
MPÎfPJ? bj* ^ tihv^à party» oannot be admitted 

,,Thi9tWouldrapiOYi|it tp a -case, of turpitu^de, on 
i£epari of the Piaintiff herself, to cheat her cre- 
$tor8|-and no person can plead fiis own fraud. S, 
Table « Fraude"--'' Simulation " J^o 12.— At all 
events a regular action *'en faux principal ^. would 
W required to set aside a notarial deed» 

:• , ! . ■ .. 

Dupont replied : — ^The Plaintiff does pot alle- 
ge that she herself was participant in any fraud 
ççHumitted bjijthe Defendant, sh^ only says that she 
irasthe victim 9f his fràudutent practices, which her 
ignorance and' want of education prevented her 
mm detecting. In any view she ought to be al- 
lowed i, prooiof this matter, as the Defeiidant was 
elearly more to.blame than she was. He denies every 
tiling, and eveb if^l^he deed should be held con- 
Chsive, as ' to the paymexit of the alleged price, 
Vk. 800 drs., the Plaintif ought to be allowed to 
Kid parole evidence of all herpther statements. 

The Court. It is a rule of thb Code that : 
** VM/e authentique fait' pleine foi de la convention 
** qu'il renferme entre les parties contractantes et 
^leuTB héritiers ou ayant cause.'' (Art 1319.) Sueh 
fe-^eed beiag the mest formai expression in wri-* 
ting of the convetitiona of partiel, before a high 
d|â» of public officials, appointed to prepare each 
iHltlnga, entitled to eveij ftith, nnd to receire 
iBcùtï Courts of Justice the fiillest eitectttibn. It is 
mlj in rare and exceptionnal caaea that parole eyi* 


dence can be admitted to nuMlify or aet^aaide aooli 
solemn writings, (C. C. Art. 1341), and before 6po- 
ning the door to such challenges, we must beper« 
fectly satisfied that tha fac^ alleged against the 
validity of the notarial deed are of auch a nature 
that if they were awom to by credible witneaaes^ 
the reault must be the cancellatian of the notarid 
writing in question. 

Now have we such allegationa in the present 
case ? It is clear that some of the averments are 
not of this nature. For example we could nol 
allow the statement of a witness, that he had 
heard the Defendant say, in converaaûon, thai 
the aale was not a true one, to outweigh tlie evi- 
dence of the <leed itself. So i\gain, what proot 
could be got, from witnesses, that the price 
had not been paid to the Plaintif which 
could rebut her own solemn .written aek^ 
nowledgment and receipt of ^ the money be- 
fore the Notaries ? The evidence of witnesses, 
at all times, is weak in comparison with that 
afforded by formal written documents» — The CocEè 
rejects it altogether in many cases, and of the 
wisdom of such restrictions on the admissibility of 
oral evidence, we have daily experience in this 
Court» 

We cannot, therefore, allow the Plaintiff a ge^e» 
ral proof of all the statements which she has ma^e^ 
On the contrary we find considerable difficulty ia 
allowing her to adduce any parole proof whatever 
with the view pf setting anide the notarial deed, <^' 
sale. If she had sustained great loss by the 
inadequacy of the price, as she alleges, she had 
during the 2 yeara whieh followed the aale 
her remedy for lesion, under Art. 1674o£4lla 
Code. But that ia not at all the shape of her pre- 
sent demand. This oonaidçra^on however eoaUes 
us to set aside the statemenit madeatifthe bar, that 
the property was worlh three times the price ati- 
pulated for ia the deed of aale. 

What then remaina of the Plaintiff's averments? 
It is said that she is illiterate and ignorant and 
easily imposed upon. Therie is no doubt tiiat she 
is uneducated, and unfortunately there are still 
many persons in Mauirititis who can neither read, 
nor write. 

■ 

But that she is easily- imposed upon is quite^ 
another inatter; We certainly cannot asaunoe any 
thing of the kind, for we kaow that . auoh p^raona 
are usually' quite aliHre to their interests^ and 
very tenaeious of [their rights. Besides, she^ 
had all the protection whidi the presence and 
assistance of the Notariaa-ace calculated to afford 
to the contracting parties who go before them. 

The only statement, by the Plaintiff, in her Dj^ 
claration, to which we attach importance, is that^ 
regarding a " contre lettre;" she says the Defen- 
dant promised to give her such a counter or back 
letter, explanatory of the real transaction between 
them, and that he has failed to perform his pro-^ 
mise. Looking at the whole circumstances and 
seeipg that the action is between the seller and the'" 
purchaser and that there is no third party in the 
field, who could not of course be affected by such 
back letter, we think that a proof of this aver- 
ment may be justly and coihpetently allowed her 
uuder the preaent IXdolâration. 

We purpoaely avoid aaying anything more Oij 
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ifïê matter, at present^ but simplj aUow her such 
ftoùfy reeerring all qaestioiiB of costs. 


Supreme Court 

BaIV— DiFENAE TA1 TOIS D*£ZGEPTION XT 
WAR VOIB d'action PRINGEPALEy — CCHSIONATION, 

—Art. 1117 DU C.C. 


Dans une action en paiement dé loyers^ inten' 
iêepàr le Gouvernement contre un de ses locatai- 
reSy en vertu dun Bail écrit, la Cour a décidé que 
le locataire ne pouvait, par voie cTexception, con- 
tester au Gouvernement son droit de propriété 
eur U terrain loué, mais que ta question devait 
être soumise à la Cour par voie (Taction principale. 

Consignation à kt batre des loyers dûs par un 
smss'loeaiaire* 


Leabs, 'Defense by way op xxoeption or 
BY PRINCIPAL ACTION, —Consignation,— Art. 
1117 OP THE Q, Code. 


In a suit for rent, brought by the Goemment 
against its tenant, under a written lease, the ts- 
ntmtwai hM not entitled to lejuse to pay the 
rent on an allegation that hs now disputed the 
Hile of the Crown to the lands in question, which 
he had achnowledged in the lease ; but his right 
to set aside the lease, by a separate prindpai ac^ 
Hon, and indemnify himself agaiHst this Judg^ 
ment, was teserved to him. 

Consignation by a subtenant of admitted rents 
mllowed. 


contract receiTod ezeeation, tib^ Defendant hsnbig 
taken immediate poseeBsion of the land. 

Bj a daase on the lease, all transfers or aMi* 
gnations of the rights of the tenant, withoat tli0 
'vmtten permission of the Govâmment^ were pi^ 
hibited. 

No rent having been paid, the present suit was 
raised on ihe 18th July of last year, bj tha 
Grovemment, calling on the Defendants to pay the 
arreauB doe at the date of the demand, with inte- 
rest at the usual civil rate of 9 per cent, and fmv 
ther concluding that, owing to the failure to pay 
the rents, the lease should be declared noil and 
void in terms of a stipulation to that efiect in the 
written contract |bW;ween the parties, and the De- 
fendant Bonchei leemoved from possession, with- 
out prejudice tpanjr further chiim on loss arising 
from the failure of the Defendant. 

In defence, Mr Bouchbt, appearing in person» 
pleaded that the piece of ground in question 
did not, at the date of the alleged leasee 
belong to the Government, but forms part of the 
" Mon Désir " Estate, whereof the Defendant wag 
then lessee and is now proprietor, and that the 
said lease is consequently null and void. 

In the course of the trial it was made to appear 
that, on the 27th December 1860, a lease had 
been granted by the Civil Copartnership of AjS- 
tide Lionnet & Co. to Messrs Pilot and Tarby, of 
Port-Louis, of the '' Mon Désir ** Estate, for 9 
years from that date, for the annual rent rf 
drs. 8,000. 


MAURITltrS GOVERNMENT,— Plaintiff 

Versus 

BOUCHET,— Defendant 
And 

PILOT & TABBY,— CaUed in guarantee. 

Before : 

His Honor the Chief Judge and 
The Honorable Mr Justioe Bestel. 


' 8. J. Douglas,— of Counsel for FlamtifÇ 
J. BoucHET, — ^Plaintiffs Attorney,. 
E. BoucHET,— of Counsel for himself, 
E. J. L/-CLizio,— of Counsel for Pilot & Tarby, 
E. BouLLi^ Attorney for same. 

Sth July 1865. 

On the 7th April 1857, at a public auction of 
tiie leases of certain portions of ground, in the- 
neighbourhood of the Powder Mill's Establish- 
ment, in the District of Pamplemousses, held be- 
fore the Government Vendue Master, a lease of 
one of the lots was adjudged to the Defendant, Mr. 
Emile Bouchot, Advocate and landowner, for 10 
years» at an annual rent of £10. 

# 

The minute of the adjudication« was signed by 
Aie Vendoe Master and Mr. Bouchet. 

' The other Defendants, Mr. James Slade and 
Mr. Emilien Pastor, ))ouiul themselves jointly and 
aeverally as sureties for payment of the rent. The 


The Defendant, Mr Bouchet^ as a member of 
the above civil partnership, intervened to thia 
^se, in which, inter aUa, the lessees, Messrs 
Pilot and Tarby, declared that they " prennent k 
" leur charge la location *• of the plot of ground 
held by Mr Bouchet from the Government, and 
undertook to execute the lease and pay the renti 

In the present action the Defendant, Mr Bou- 
chet, called those parties in guarantee. By their 
Counsel, E. J. Lecl^io, they disputed hia 
right to bring them into the field, but they ten- 
dered the amount of rent due by them for the fora: 
years they had been in possession, viz. £ 40, and 
ofiered at the bar to pay this sum into the hands of 
the Registrar. ^ 

Douglas. Sub. Proc. Gen. for the Government: 
No tenant can challenge the title of his lessor. Tho 
Defendant formally admitted the right of Govern- 
ment, as proprietor, when he took the lease. 

The assignment to the parties called in guaran- 
tee was not a legal one, as by the lease. M. Boa- 
chet could not assign without the written permis- 
sion of the Government^ and we cannot accept tho 
alleged subtenants in place of M. Bouchet. Jfe is 
the only person with whom we dealt and the only 
one we can at all recognize. 
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. BouoHBT, for. Defendants : The Crown is abn. 
splutely without a right to tiie ground in question*, , 
It is really a portion of the " Mon Désir ^ Es- 
tate, of which I am now the owner;- I ask thft* 
(Court to appoint a Sworn Land Surveyor to vjac' 
I the spoty examine the titles and report as to <h(r 
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riglrt of the Crown to the land in questioD. The 
parties eailed by me in goarantee are boand to 
take dtarge of the whole lease if it existed, and 
to pay the rents. Having broaght them into 
Court they ai% obliged to answer the demand of 
the Plaintifi and I am now entitled to retire. 

Th» CotrBT. Whatever the merits of the plea 
set up by làe Defendants to the real ownership of 
ihe property, may be, it is plainly a defence which 
cannot be given àect to, in the present suit; The 
Defendant has been in possession of the gronnd ii| 
qnestion for a series M)f years^ under a written 
eontract of lease in which he expressly acknow- 
ledged the title of the Government as owner 
of the property. To allow a tenant in such 
a position to defeat, or even delay the ao- 
ti<m of the landlord for payment of the rent and 
caaoellation of the lease, o.i the mere allegation 
contradicting the lease subscribed by the tenant 
Inmself, lèat the propertr èf the land is not with 
ike apparent lessor, would kn onntrary to reason 
jmd to hiw. Such plens canatH ke received ope 
esteepiUmis in a suit like this. 

If we were to open such a door of escape from 
immediate payment of liquid rents, long past due 
ky tenants in possession, we should have no end 
of simiUff defences. The law requires that a ae- 
parate and substantive action for setting aside the 
lease, on the ground of essential error, should be 
brooffht by the tenant. This is clearlj^shewn by 
Article 1117 of the •* Civil Code;" 

«La convention contractée par erreur, violence 
«cu del n'est pas nuUe de plein droits elle donne 
** seulement lieu à une action en nullité, ou en 
^léeiaion, dans le cas et de la manière expliquée 
<< à la Section 7 du Chapitre 5 du présent titre.'* 

It will be for the Defendant, Mr. Bouchbt, to 
ndSB sudi a suit in nuUity of the lease, if he shall 
be 80 advised. He.will then have an opportunity 
of makiDg his statement of fact touching the alli- 
ed error, and supporting them by all competent 
evidence. ^ 

In tiie meantime we must give effect to the con- 
imet subscribed by the Government, but all his 
lights of action or otherwise will remain reserved 
to kim and unidQfected by our present Judgment. 

Ab to the incidental matter of calling Messrs. 
Pilot & .Tarby in guarantee, it must be remarked 
ihat those parties are brought in the Court by Mr. 
BoucHÇT himself, who prima facie, as their lessor, 
38 bound to guarantee them. Whatever obligation 
Ihcy mayhave contracted towards him, the €ro- 
vemment, who has not consented to receive 
^liem as tenants and to whom they are perfect 
strangers, cannot be called upon to recognize them 
In any respect. 

Besides, they have only occupied the land since 
7ih December 1860, while the lease, by Govern- 
ment, now sued upon, is dated more than 3 years 
previously, and no rent whatsoever has been paid 
to ihe Government. 

^e do iKrt see any evideiicêj tending to shew 
tfiat tiiose parties undertook to pay any. aarears 
' ihkt migkt be doe to Government at their own' 
entry inio pMsèsàiott.. . -' - - '. 

^i «he bar Messrs. Pilot tc larby pressed to 


be allowed to consign the rents due by them in thd 
hands of the Registrar that they migkt be free 
from further trouble in tbe matter. 

As they were caUed by the Defendant himself 
and at once tendered payment of the rent, for the 
years they had been in possession, we allowed 
them to make the consignation which they wished» 

Judgment must therefore go for the Plaintiff 
in terms of his Declaration, to which we allow the 
addition to be made, as asked at Chambers and aft 
the Bar, viz : a conclusion for the additional rent 
fÎEdlendoe since service of the Declaration, with 
costs. The rights of the Defendant, to set aside" 
the lease in quention, and if sussessfol to take steps 
to indemnify himself against tke consequences of 
the judgments, are resarved. The Defendant must 
also pay the costs of Messrs. Pilot & Tarby. 


Court of Assizes* 

Mise en accusation,— enquAtb PsiLiiaKAC-* x 
BE,— Ords. 35 DB 1852 et 29 de 1853« 

•■•^■^^ 

D*aprèi la loi sur la Procédure criminelle à 
Maurice^ un accusé ne peut être traduit devant 
la Cour d'Assises avant d'avoir subi une Enquête 
préliminave devant' le Magistrat de District, 

Criminal P»oobdubb,—Prbliminabt Enqui- 
ry, — Crown Prosecutor, — District Maqi»- 

TRATB,^OlU>S. 35 OF 1852 AND 29 OP 1853. 

By the law of Mauritius ihe Crown Prosecutor 
cannot bring a party, accused of a crimcy befor^ 
the Court of assizes without a preliminary enqui- 
ry and commitment by a Magistrate. 

The QUEEN,— Plaintiff. 

versus 
DE LUCA, — defendant. 

Before : 
THE FULL BENCH. 

Hon. W. G. Dickson, Proc. & Adv. general of 
Counsel for Plaintiff. 

Hon. L. Arnaud,— of counsel for Defendant 

Mh May 1865. 
Alphonse de Luca, lately, of the District of 
Port Louis, clerk in Her Majesty's Service, in 
this Island, was put upon his trial on a charge of 
embezzlement of several sums of money, being 
the property of Her M^esty's Government in 
this Colony. » 

On the Arraingmentjbefore pleading to the cri- 
minal Information, his Counsel put in the follow- 
ing plea : " That he has been brought tb trial 
« contrary to the law of the island, he having been 
« called before the Court of Assizes, without an ' 
" ordigr of reference and commitment by the com* 
«pefcent Magistiate and without any preliminary 
** enquiry into his case.' , 

• 

^Cftuwel was heard in support of the ?lea. Af- \ 
iter hearing the. Crown Prosecutor'^ answer t» , 
the iB^ument . adduced in support oftheabore 


84 


oljeciioD, the preôiding Judge, Id respect of the 
general importance of the qaesUon, ordered the 
point to bé reargued before the full Court, and 
iMJtjOumed the case f6r that purpose. 


»» 


' On the daj appointed vhe case w^s dklled he- 

feré the three Judges, when the Hon. L. An* ._., ^^ ^^ .._-.,_ ^ ^^ -,w^_ 

ipAUD, of Counsel on behalf of de Luca, renewed 1 'trolled will, of a headstrong of paasioûate Officer» 
the objection aboye stated and in support thereof 


The poUtiical circiimstancel of thai island night 
bè then different and night e&er«iae a baaehiliOf., 
fLuenceoQ the unshackled distretioo of the Gcowa* 
Proaecutorw ". . m.; - , , i 

. * ■ 
The life, liberty, fortune and honor of Her 

Majesty's subjects i^euUbe Uif t /to the; naepa- 


fu^ed as folbws : 

t 

,; Preliminarj enquiry is, by the law of the land, 

an, essential or anteeedeot condition to the possibi- 
lltT of any trial for any alleged crime, and if any 
4ç)ubt has arisen as to what the law really is, this 
1^ arisen from tampering rashly with our crimi- 
nal procedure, and introducing English foims 
with which we are unacquainted. 

The essentiality and antecêâience of that con- 
dition are in perfect consistency with our old 
/' Code {Tinstruction criminelle,** with the law of 
France, of England, with the constant practice of 
the Criminal Court of this Colony and with the 
néVcrîminal Ordinance No. 29 of 1853. ' 

The French Code of " instruction criminelles*^ 
upon whiciif our former Code ovf " InétrUàlion 
èHpiintlle ** was framed, with the necessary tno- 
£fications f<n' its accomodation to the then judi- 
cial system of the Colony, requires that a preli»\ 
minary enquiry should be gone into by the ^^Juge 
dFIn$trmctiom criarinêtley** upon any^hmtaal ciidr- 
ge '( that on the coihpletion of that enqijUry the pa*i 
pera should be laid^ in Fraikce^>befbro.the ^^Ctnum-: 
ire (Taccuêation " and in- this Colony before the 
**^étid^ntr çf th^iat9CpttrtQfF.îr8tIa8tanQe,w\th 
th^coQcloston/s of t^ ".. Viinistèrfi ^uWo*" It is, 
a^ule ii;fipecatiF<^.up9nvtbe,*'rAani^i^ 4*,cjfcuuUiQn** 
CHT the ** I^'éèiJ^t^ ^ to classify the offi^nce • char- 
ged, that is, to determine, whether it be a mere 
contravention^ a- oorreotioaaf Police offence, 
qr a crime ; and to r^fer the party charged for 
trial before the competent CJ^npt» . . ^ 

An appeal from such order, is given to the '^/Vocti- 
reur General** and to the party accused if dissa- 
tisfied with it. ' ..î'i 1 '.' 

'i^The Jud^fÉbèni. on- Appeal £nally détermines 
the Jurisdiction before WUdh. t^0 charge is to be 
brou|[ht and tried. 


Thia sorely can never have been the inteatiga 
ofitbe legislature in sobstituting the now existiog 
'*Crimmal. Procedure Ordinance*' to the one then rsn 
pealed, which was replete with provisions for tha 
better protection of the) subject, from, grouDdlMS»; 
unjust or passionate aeeusatioas. . 

This iotentioa' must alivaya be ' praaent to eatt 
minds,in construing the n^w ^ Crimiaal Prooedace> 
Ordinance," if we-wonldfijsaoh a sound and ssCiSr 
factory oonelusiiiÀ isisamfl^inft lof law now ItefoHii 
the Court. / it^r^p .n 

Art. 7 of the Ordinanoe ia on aigiUiioat in f«p 
vor of the Plea of de Luca, that the *^ Procureur 
Générât* sboâld bo émpd wared la ftfdoeo a chavge 
of Crisse ito^a'MisdemëiÉiori • < • 

The ÏMÙÊr§Btinçer>^ iÊM I legislature .was neoss* . 
sory. Thin foitOR thé f' Orawa: ProseouOor " iste 
exerols8):but«nly dfter exaoaioini^ the depositioAS* 
n^cessarilji ifiadab^rè iuid .reoeivied by the M^ 
^istrate. Iliose 'deposltionia , are. . requiv^ for tW 

purpose of enabling ,the '^«rown Prosecatorto 
come to a correct cbnchisibfi us "to the nuatop» aad 
merits'of the charge. 


;.) 


So much for the French and Colonial Procedu- 


re 


^^y the English law, the substitute for the 
*^ Ûhambre d'accusation^' is the Grand Jury. 

No man can be tried for an alleged crime but 
upon a '' True Bill " found against him by a 
Grrand Jury. 

In this countiy there exists no [Grand Jury ; 
hance Uie necessity of some judicial control over 
iiie acts and deeds of the Crown Prosecutor. 

The total exemption claimed by that Officer, 
from all judicial control, may not beatteftded 
frith any danger in this instance, and probably 
an ^U cases during the tenure of office of the pre* 
leiit members of thé-** Parquet."* Bat the genile- 
m^ now in office liiiint, sooner or kter relire, 
and others, with fiir differenit notions and feelteg% 

laay be appointed as their sttcceseors. 


iShotild these' d^sitio&s "aot disclose the 
itence tif ai^rime, 'out* of b. asinor êffenoei 
the jurisdiction of an inferior Court^ leave is gi- 
ven to the Crown t^rosecutor, ' at (>hO0, b) redabs 
the ch&t^e of crime tb is tikiNdetaieaner, 'luid to filsi 
adlnformatidn before the inferior Court* > 'Shoald' 
thoise dèposltîôiis, on the 'cbnl^ary, tUstAoee^ierf^ 
|ne, then to file a «riknîntil Ihfdrmii«iOn bêfimi the ' 
Supreme Court, on its criminal aide* 

But in order that lÂte'Ct^yv^^ Proseevitor afaoall 
bé always in a position t6' èsé' htsdladretta»' 
aright, is it not ts^Ai evideht and fnaispeiiÉlUo tàil^-t 
the case should haver ttéton'âirst'inVestigsttèé «by 'iU»t 
Magistrate ? Unliesa this be .done, and; the. dépor- 
tions be returned to him, the Crown. Prosecutor,; 
must be left without tHe means and without the , 
power of exercising Jb^a 4l8crqtio^. This enactment.,' 
clearly shçws the ;se^s8ity of a preliminaiy en- . 
quiry, in every case, without which the power of, 
the. Crowq Prosecutor is cendere4 nugatoiy ad 
weU ^ the enactment of :th^ 7th Article, . ' 

Several other Articles, such as Nos« 45, 46, 4? '. 
and the following, in Sect. 5 of the Ordinance, 
which, treats of examioatÂons before the Magis- 
trate^ comnûtment i^id Bail, were qqoted by the .. 
learned Counsel in support of his view on ihia 

point of law. These are fdluded to particuhùrly in ' 
^e Judgment of the Court. ., 


<hun9el coniitmed : I 4^ not contend, thfs^ hy 
tfia kv of the Colony, the Jiidgpasint of the Ma-,;^ 
giatcats^ eomnutting for trial pi dismissing tHà , 
charge, is final. That would never do. 3ttt i^ .! 
either case he does a judicial act which must bo ' 
teepected, axoept it is brought Qi|der review ^ 
the Court) either by the accused or by the Crown 
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TroseeutoT who is kept informed of all thatgoef on 
in the Court below, and gets a weekly list of all 
the cases forwarded to him. 

TbeHoN.PROCTTREintandAi>TOGATB Gsnkkal 
argned : By the law of the Colony, there is no 
absolute necessity that any crime or misdemeanor 
shou'd be prosecuted through the intervention of 
a District Magistrate. In the present case, ibr 
example, if that coarse were followed it would 
be mere surplusage. The Prisoner had applied 
to the Supreme Court for relief from his debts 
under k Ceaio B&norum, He was opposed 
by the Crown, on the ground of fraud, and 
witnesses were examined. Their evidence 
shewed that it was necessary to prosecute de Lu- 
ea criminally. It would have been a mere waste 
of time to go before the Magistrate, in such a case 
in order that the depositions m'ght be repea- 
ted before him, aud that the Prisoner should be 
eommited for trial. The Assizes were >ust coming 
on ; I had the Prisonerapprehended by a War- 
rant of a tKidge of the Supreme Court, held to 
Bail, and the trial fixed for the then approaching | 
Assizes. 

The accidental illness of a material witness 
prevented the cause coming ou. All that I did 
was ibr the benefit and interest of the Prisoner 
to poDvent a charge of this nature hsnging over 
his head, and to let him have a speedy trial. 

I submit that it is expedient that a power of 
proceeding without the observance of the usual 
formalities should be vested in the Crown, for the 
benefit of the public. Cases mny occur, where Of- 
ficers of the army or Sailors who are required 
|M witnesses^ cannot be detained here to wait the 
long delays, -usually nece-^saty in proceeding to 
trial. Times of political excitement may arise, 
and rapidity of procedure may be indispensable. 

It must be remarked that our Criminal Procedu- 
re has no resemblance to that of France. We ha- 
ve no '* Juge dinstruction. " and no '' Chambre 
d^aeeusaiion. " The cases, in Mauritius, have not 
to pass thionfi^h such channels. Our law resem- 
bles that of England, ^in various respects, with 
this material distinction, that we have no Gri*and 
Jury here ; but as prosecutions in Mauritius 
are by Informations, not by ludictment, Grand 
Juries would not be required even in England. 
la the matters under consideration in this case, 
our practice has a close resemblance to that of 
Scotland, where the Lord Advocate is the Public 
Prosecutor, and wiih his deputies conducts the 
whole criminal business of the country from the 
beginning of each cause to its close. 

(Babon Humes CommeniarUê. V. II page 1 14- 
118: 

There is no examination before a Magistrate. 
•There is only a pieguition taken before the 
Sherift by the Public Prosecufor, and the accused 
is Dot entitled to oe present. If the Lord Advo- 
cate declines to prosecute, the private party may 
do aoy just as in this Colony. II Hume 81. 

The law of the Colony, as to Criminal Procedure, 
ia chiefly the Ord. of 1853, with some little assis- 
tance from the Criminal District Court Ord. of 
1852. The £ rmer is chiefly founded on the mo- 
del of 14 and 16 Vict.C. 100 (Loed Campbell's 
Act.) though there are some parts of it based on 
the forms observed in franco. Our law, possibly 
•nough, has not been prepared with bo much ca- 


re and accuracy as might be desired, but on th« 
whole it has worked well. 

I support the course which - has been followed 
here on the following Sections of the law. 


(( 

l( 

(( 

Ci 

(( 
<( 


By Art : 1. It is enacted : ** Her Majesty's 
Procureur General, in the colony, is empowe- 
red to prosecute all offenders, in the name and 
on bfhalf of Her Majesty the Queen, by him- 
self or, under his directions, by his deputy ; 
provided that, except in the District Courts, 
no person shall be so deputed to act on the tri^d 
of any party charged with felony or misdemea- 
nor unless he be of the degree of a barrister at 
law or advocate of three years standing at tha 
Bar.'* 


«( 


« 


<( 


Here, there is no restriction or limitation. The 
Procureur General may prosecute all oflenders». 
He is not bound to resort to the District Court 
for this. There Counsel may or may not be heard 
by the Magistrate, as ' he thinks proper. The 
'' Parquet" are not present. In most proceedings 
the Crown does not at all interfere ; the procee- 
dings are not of the nature of a prosecution. Then 
Art : 38 of the same Ordinance is a clear and 
distinct authority for the course here adopted. It 
runs thus : '' If a Criminal Information be filed 
against one who is not already in actual cus- 
tody, or under recognizance, aud makes default, 
his appearance to answer may be compelled by 
'• Warrant of any Judge of the Supreme Court, 
" for the apprehension of such party, on the ap- 
" p ication of the Crown Prosecutor." 

An application, in * his case, was presented to a 
Judge of this Court for a Warrant of apprehen- 
sion against de Luca. It was granted. Hh was 
immediately liberaU-d on Bail, and served with the 
Criminal Information for the next Assizes in the 
uHual way. The article requires only two things, 
viz : that a Criminal Information shou'd be filed 
against a party, and that he is neither in custody 
nor under recognizance to appear and makes de- 
fault. He is at once compel led, by the Warran- 
ted Judge of the Supreme Court, to appear to 
answer the charge. 

The next article (3^ refers to misdeipeanors ; 
•*it enacts : " any Judge of the Supreme Court, 
" upon an Information filed in that Court, against 
*• any person for a misdemeanor» muy, on the ap- 
" plication of the Procureur General, issue his 
" Warranty under his hand and seal, aud thereby 
" cause such person to be apprehended and 
•* brought before him or some other Judge of that 
*• Court, or before a District Magistrate, in order 
•* that the said person may be bound to Her Ma- 
** jesty with two sufficient sureties, in such sum 
" as in the said Wairant shall be expressed, with 
«* condition to appear in the said Court, at the 
•* time mentioned m such Warrant, and to answer 
" to all and singular information for any such of- 

*' fence." 

» 

The distinction between the articles is clear. 
The first Section requires an Information to ba 
filed for a crime, the second does not apply to cri- 
me. The Sections are really antithetical. 

It is conceded that, in misdemeacors, it is not 
necessary and it is not the practice to go before 
a District Magistrate to aacertaia if a prima faeie 


* 
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^flàd has been eaUVlishQdhere, Can it be bo îa other 
<>ffence8 ? Under (be first Section it is not requi- 


Sectton would hâve mentioned it, as is done in 
Sect. 136 of the District Ordinance, which authori- 
zes an J Judge of the Supreme Court to issue a War- 
rant of arrest^ when reference to a District Ma- 
' gistrato would be attended with difficulty. In 
those oases, the Judge sends the partj ^^ before 
the nearest Magistrate." 


a power. The whole stractnre of. the twp Or- 
dinances, which we have beien chiefly discussing 


^ed that there should be any resort to the Dis-{ m thi^ case, impfi^stbat therejs.tobe a previous 
trict Magistrate. Had that been intended the 


enquiry before a Magistrate, ( Ae<M# SeçiioM al- 
ready referred to.) As io the case of witpesse^^cfa 
as soldiers and sailors obliged toleare the country 
that is provided for fuUy. by § 59^ which al^ws 
their depositions to be taken before they leay^. I 
admit that, at the trial, other witnesses besides 
those examined before the committing IVIagL^ra- 
te may be examined, but a prima facie casd.masl 


be established before him. As to the case of /Hi- 
The ctaeof Durassier and JRozanÇPiSTOJX^s Re" I rassier and Rozan^ so mach relied on, the pme&t 


ports : Vol : I. Page lid Vol II. Pages^ 26.— 
32.) is an authority directly in point. The Dis- 
trict Magistrate found that swearing a false Af- 
fidavit was not a c ime by our Penal Co<le, and dis- 
niissed the charge against the piisoners. Under 
the aothoiity conferred upon the Crown Prosecu- 
tor, by thé Sections .of the Ord : of 1853, now 
under consideration, I h»d the prisoners ap- 
prehended by the Warrant of a Judge of the 
Supreme Court» as in the present case. They 
were tried, without any refereaqe to the District 
Magistrate, convicted before the Court of Assi- 
ses and punished. 

Farther the distinction of the case where a 
Ciiminal Information has been filed for treason 
or felony, and the case where the prisoners have 
been held to bail or committed to prison, is evi- 
dent from comparing Sections 48 and ô3 of the 
Ordinance. In the former'case the accused is en- 
titled to a list of the witnesses and Jury 5 days be- 
fore his trial ; in the latter, he is entitled to de- 
mand copies 6f the examination of the witnesses 
against him. 

In the former case these may not exist, and so 
they are.ootmçntîoncd. 

My argument, therefore, is that there is no- 
thing obligatory on the Crown Prosecutor to go 
before the District MagiiJtratc^ He may go, and 
usually does so, but he is not obliged to do this. 

Again, the Attorney General, in England, can 
'lodge Criminal Informations in all cases except 
Felonies. 4 Stkphrns' Blackstonv.. 25. Aboh- 
BOLD*s Practise^ 3rd Ëdn^ Page 95.) Now felonies, 
in England, are crimes which involve the forfei- 
ture of the property of the pex-son convicted. 
Crimes, in Mauritius, are not so punished. (Pb- 
NAL CoDK Art. 13 and 25.) 


So there is no felony here, nor restriction in 
this Island, as to the criminal Informations 
which the Public Prosecutor may file, and so far 
as ^he Criminal system of England applies here, 
it is in my favor. 

The Procurectr Gkheral concluded by citing 
a list of 5 or 6 instances, besides that of Dura»* 
sier and Rozan, in which trials and Convictions 
had taken place, during tho last few years, with- 
out any prelitninary investigation having been 
made before a District Magistrate. 

Aanaud replied : The powers claimed by the 
Crown Prosecutor are exorbitant and unknown 
in any legal system of which we have any know- 
ledge. In* Mauritius, without any previous enqui- 
ry by a Magistrate, he claim^s the power, on 5 ' 
day's notice, of putting any man on his trial, it may 
be for his life. It is perfectly clear 'that the legis- 
lature never could . hare intended to confer such 


question, was never argued ; but there, at ^o out- 
set, at all eveiits, the aecused pi^rti^ , were 
brought before a District Magistrate who found 
that the Charge was not a orime by the la^w of 
the Colony. That Judgment mijg^ have heen- 
brought up to this Court by one of its Prerogative 
Writs, as it is admitted on all aide^ that the 
Judgment below could never hé final. Àà the 
Couit clearly held that the only point reall^ ar- 
gued, viz ** Autrefois acquit " was not establj^ed, 
the case was allowed to go on and terminated, in, 
the Conviction and sentence of both prisoners. 
Some of the other cases were miademeanorf and 
have no application to the present case. If ii r i;ula« 
rities took place in any of them, they were 
not brought to the notice of Court, and, therefore^ 
can form no precedents. Sections ^ and 3^9 of the 
Ord. of 1853, so much reiL^d upon by the Publie 
Proseoution, do not support his argiiinent. 

They both really apply to cases of misdemea- 
nor, not to crimes. At all events they must be read 
with the other clauses of the Ordinanceii, tod if 
It had been intended, to give such extensive 
powers, we would not have had all the subsequent 
details in the Ordinance as to li^ts of witnesses and of 
depositions taken before Magistrates to be given 
to the accused, and so many other details. 

JUDGMENT. 

His Honor the Chkf Judge: Thequeetioa rai- 
sed in the present case is necessarily one of impor- 
tance, as it touches c osely the administration of the 
Criminal Justice of the Colony. The matter is one 
entirely of construction of the Colonial law as 
contained chiefly in the Ordinance No. 29 of 
1853, the "Criminal Procedure Ordinance^' and 
the Ord : No. 53 of lBo2, which regulates the 
Procedure before the District Magistrates on the 
Criminal Side. 


On the part of the prisoner, it is contended that 
his trial cannot proceed as no preliminary enqai* 
ry has taken place, ainl no prima facie case hat 
been established against him before a District 
Magistrate ; that the Crown Prosecutor, up to 
tho present moment, has acted both aa Accuser 
and Judge, without the intervention of iny Ma- 
gistrate deciding that there isr aufficieat .ground 
tor proceeding against him, and consequently 
committing him fortHal. On the other hand the 
Public Prosecutor, while he admits that, in tho 
present instance, he did qot follow the usual 
course of going before a pistrict Magistrate^ 
contends that iu no case is he bound to do so ia 
law, except he pleases. He has farther submitted 
that, in the present case, there was no use in 
going' before a District . Magistraite, the- 
evidence on which he will support the charge hav- 
ing already been given in the Court of Insol- 
vency, the prisoner having had accees to the iista 
of witnes&es, of the jury, all, in terms of law'' ^ 


A 


* 'Jt— . • - * 


t 

•oA- haviog becn.pHi i in poMesRioii of ihe fullest I bas to perfot*m many fbnotions similar to those of 


inlbiniMtioB a» toi the nature pf ih^i^bjifge against 


The Crown ProMCotor adds tha^ the procedure 
adopted with the riew of beotfating the pr^- 
■itter and oi eoabliog him to have the oase tried 
asrapidljaa pénible. 


We ha¥e no. doobt that the motives of the 
Cnvifii Prosecutor, in foUowjing the course which 
he pursaed, were good and huanan, but we must, 
of conrte^ be e^nalljr satisfied that he acted within 
his legal powers. He has plemled that the course 
adopted hereiano new one and that it has been sane-' 
tioned'bj former précéder, ts of this Court. It maj 
be well todi^poae of this point at the outset. 


The case of Durasiier and Rozan decided by 
the Court in L862, (Piston's Efforts Voi^ II Pa- 
ge 32.) was the one ehieflj relied upon bj the 
Crown Proeeeutoc m this, part of his argument. 

The reference to that case was perfectly legi- 
timate, ior undoubtedly the point was aUaded to 
is the coarse of- the discussion, but the attention 
of the Court was not directed to it as one of the 
real questions on nrhich the Decision of the Jud> 
gea was asked. The only points argued and de- 
cided were: (i) That swearing a false sifidarit is a 
erime cognizable by the law of Maoritias, and (2) 
That, in the circumstances which had occnred, the 
Defendant's plea of autrefois acquit could not be 
naintatned. The proceedings, originally, hsd 
been taken before the Dintrict Magistrate, and 
though it may be gathered, from the R«»port of the 
case^ that after his enqniiy had come to a close 
• by his dismissing the charge, the ng>ht of the Pu- 
blic Prosecutor to go on by fresh proceedings, 
without reference to the Magistrate, wa9 allncled 
to, the Court gave no judgment on that question. 


The pROCURBUB General has «pointed out 
seyeral other cases, in which it would appear 
that prisoners had been tried, wlthoot a prelimi- 
iktry invest'gation before a District Court, 

Bat in these oases the point was either not 
faiowû to the prisoner's Counsel, or it was not 
raised, and the attention of the Court was qot di • 
rectedto it ao as to hare .'it properly argued. 
TWe 18 therefore no precedent of the Caurt es- 
labllshtng the oonrse of procedure now sought to 
be upheld by the Crown. The point must be 
dealt with as an open* one. Though it has been 
UKxyted, it has not been fully aigued and connde- 
led tiU now. 

Pixxseeding thon to deal with the present ques- 
tion on its merits, there is no doubt that, by the 
Jaw of the Colony, in force before the passing of 
the Ordinances ip qne^tion, introducing the En* 
gliah forms of procedure generally, a pieliminary 
jadidal enquiry was, in all cases, necessary before 
an aceused party could be sent to trial fora crime. 
The case had to pass through the hands of the 
** Jmge dinetrvetion ^ and of the President of the 
Coart of First Instance. Before the Procureur 
General could bring the case pn for trial not only I 
was it necessary that these Judicial Officers should I 
be satisfied that there was a prima facie case i 
against the prisoner, but the nature and class, of ' 
the offence for which the prisoner was to be tried' 
were determined. 

Under the new system the District Magistrate 


the *^ Juge d^Imtruetion.'* Thus he is charged, in 
the outset, with the delicate and important di^ty 
of making the preliminary enquiry, when offence, 
are conHnitled, and of deciding whether or nota 
Waritmt to appear before him should issue 
against a party charged with the offence. (Ords 
No. 36 1802 § 2.) If it shaU appear to liim tliat 
in the oircumataooes, there is sufficient ground, 
for proceedingf he shall issue his summons or 
Warrant, and i^ in his judgment, thc^e shall be 
no sufficient ground, he is authorized to dismiss 
the Charge, whether it be direct, or on suspi- 
cion only (§ 71 So again, by § 45 of the same 
Ordinance, the Magistrate is instructed to proceed 
as soon as possible to take the examination of a 
party duly brought before him and of the witnes- 
sec. 


If a prima facie case is made out against the 
accused he is to be committed lo prison or libera» 
ted ou bail, when the oflcuco is bailable ; if no 
such case is ei^tablished, he mubt be discharged bj 
the Magistrate. If the charge is one of felony or 
suspicion of felony, and there is, in the opinion of 
the Magistrate, a strong suspicion of guilr, ' the 
party wiU be committed to jail. If the Magistra- 
te shall think that there 19^ only room for further 
judicial enquiry, the peraon will he admitted to 
bail (§46.) If the case is a felony, and it is out of 
th» jurisdiciion of the Ma^j^istraté, or Tiô shall 
think it liable to a severer puuishment than' he 
can inflict, his duty is to report it to the Préoa- 
reur General (§47.) If the offence appear afterwards 
to be puniahable by the District Court, the Ma- 
gistrate shall finally deal with it, according to 
law, a'»dif beyond his competency he shall* refer 
it to the proper Jurisdiction, and shall make auch 
Order, in regard to the Custody and transfer of 
the prisoner, and every other matter, as may be 
necessary. ( §49.) 


• 

The depositions of the witnetises must be on 
oath, in presence and hearing of the ace sed, who 
is entitled to cross-examine the witnessesi and the 
depositions must be taken, as nearly as possible, 
in the very words of the witnesses. (§51.) They 
roust be examined apart, &a. (§62) and. if any case 
be made out against the accused he shall be asked 
what he has to s»iy against the charge, and his 
answer shall be taken down in writing, but the 
accused may answer or not as he choses. (§ 63.) 


. The Procureur Creneral may, himsell or by de- 
puty, prosecute any offender before the District 
Courts, and a weekly liât is sent to him, I y the 
Clprk ofeve»7 IM^trict Court» of the criminal ca- 
ses brought before it during that period and the 
Clerk shall report, when required by the Procii- 
leur General, upon the stage and process of any 
Infor mation commenced before any District Ma- 
•gisrrate. (§ 89.) The Piticureur Gene^ may re- 
quire the Magintrate to proceed with the pi^iini. 
nary enquiry and examination of any crime or 
offfuce committed within his jurisdiction and in 
all Criminal classes, the Procureur General may 
require, from any Magistrate, any further and 
additional information on such other legal ipat- 
ters and proceedings which may be necessary » 

From these provisioos of the law it is. obvious 
that, speaking generally at least, the District Ma- 
gistrate is charged with the whole of the impor- 
tant duties Intending the institation and comple- 
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tioD of tliatpre1ifnio«ry enquiry which mngt exist 
in everj criminal sjHtem whatevpr its provisions 
mfty be for subseqnentlj putting the person accused 
on his pnblic trial. , 

We have seen that (he reUitions established 
between the Magistrate and the Crown Prosecu- 
tor are necessarily of a very intimate and close 
description. The Magistrate must report to that 
Officer all cases too gi*ave for the decision of his 
own Court, and refer them to the proper jurisdic- 
tion, being satisfied that there is a prima facie 
«ase agai st the accused. The Magistrate must 
proceed to enquire when the Procureur General 
orders him to do so, and he is bound to futnish 
all information which the Crown Prosecutor may 
require. 

' Such is the ordinary course of procedure ap« 
parently very well suited for the ends of substan- 
tial iustice in the earlier stages of criminal enqui- 

"But the Public rProsecutor contends that 
though this may be the usual coarse of procedu- 
re, he is not bound down by the law to follow it, 
but is entitled, when he judges it expedient to 
take a much shorter course, without any referen- 
rence to the Distric); Magistrate at all. In support 
of his argument he has submitted that, by § i to 
the tihove quoted Ordinance, he is empowered to 
prosecute all offenders 'whatever, without restric- 
tion or limitation. (Section read. Seesnpta.) 
Of this right there can be no doubt. The Procu- 
reur General can prosecute all offenders. But how is 
this tobe-done. Is there one mode of procedure or art 
there more than one ? It is argued that, under 
the law as enunciated chiefly in Sections 38 and 
37 of the Ordinance, the Crown Prosecutor was 
entitled to follow the course adopted in the prê- 
tent case^ without any reference to a District 
Magistrate, or any further preliminary enquity 
than what took plrfce in the Cestie Bonorum be* 
fore the Court of Bankruptcy. (Sections read. 
See Supra.) 

It is said that the procedure, in the present ins- 
tance, was quite regular. A Criminal Information 
was filed against the accused. He was neither in 
custody nor under recognizance. He was accor- 
din4;ly made to appear to answer, by Warrant of | 
M Judge of the Supreme Court, and as the Infor- ■ 
mation was already filed, the only answer he | 
eould make was to stand his trial before the Jud- 
ge and Jury. 

But then the observations of the prisoner's 
«Counsel, that, in this way, any person in Mauri- 
tius might, with only ûve days' notice, be put on 
'liis trial, for the most serious crime, at the mere 
will of the Crown Prosecutor, without check or 
contrôle, are entitled to great weight. No doubt 
if the law had clearly given this power of procee- 
ding so rapidly, tho' unknown in any other crimi- 
nal system with which we are acquainted, it 
would be our duty at once to enforce it. But is 
the law so clear and precise in the sense cow con- 
tended for as we think it must have been if the 
legislature had intended to introduce quite anew 
mode of proceeding ? May it not be very well 
mid that the object of the Section is simply to 
facilitate the procedure in the cases mentioned ? 
And when the place Of residence of the accused 
|8 not known, and the resort to any particular 


District Magistrate is difficult or impi^eticable^ ' 
or would at least entail delay, a Warrant of a Jud- 
ge of the Snpreme Court runs throngh-out theCo- 
Ipnyand will authorize t' e arrest of the accused, 
wherever he may be found, may be applied for and 
the case will proceed in the usual way, if a preli- 
minary investigation has not already taken place ? 
We say if a preliminary investigation has not al- 
ready taken p ace for it is very mateiial to observe 
that the District Magistrate may proceed to in- 
vestigate cases of felony thoojgh the aocused party 
has not been found, or afVer being apprehended 
has escaped, (Ord. 1863 § 43 ) and on such exa- 
mination by the Magistrate the Public Prosecu- 
tor is authorized to draw up an Information (next 
section.) On this Information a Judge of the Su- 
preme Court may be moved to order that the par- 
ty accused do appear and surrender himself with- 
in 20 days on pain of being outlawed* 

These regulations are important in dealing 
with the present question. They shew two things, 
viz : that even when the preliiLinary investiga- 
tion has resulttd in the preparation of a Criminal 
Information by the Crown, the proceedings for 
outlawry are far less summary than those in the 
present case ; and farther that the enactments of 
§ 38 of Ord. of 1853, so much relied on as establi- 
shing an exceptional mode of procedures, are qui- 
te cousintent with the ordinal y procedure having 
been already obsei ved in all respects as usual. 

There is therefore no necessity 'for giving to 
the Sections in question any interptetatioii so pe- 
culiar as that contended for by the Public Pirose- 
cutor* 

It has been argued that, as b j § 48, when aa 
Information for treason or felony has been filed 
against a person, he is entitled to a copy of the 
Information and the names of the witnesses and 
within 5 days before his trial, and that in § 53 a 
person held to tiial or committed to prison for 
offence is entitled, on demand, to copies of 
any witnes&es^ a distinction between the cases 
the cleHrJy conterapiet d by tOe !< gislatore ; that 
in the former case, nothing is haid of the deposi- 
tions of the witnef'ses becauFO they may not exist 
It does not appear to us that the two Sections re- 
ferred to ap^ly to different classes of casee. They 
apply to different ihrnga in Criminal prosecutions 
grnerally § 48 and the immediately subsequent 
Sections lefer to the lists of the witnesses and of 
the Jury and copiestyf the Criminal Information. 
When we reach 53 a new matter is dealt with, 
viz : copies of the examination of the witnesaei 
and those are also to be given to the accused. 
This view is confirmed by what is said in tho 
next Article (§ 54) " all persons under trial sliall 
" be entitled, at the time of their tr\A, to inspect^ 
" without fee or reward, all depositions or copies 
*• thereof, which shall have been tuken against 
'' them by the committing Magistrate and any 
" documentary evidence produced on the part of 
" the prosecution." This Section seems to contem- 
plate the existence of 'a preliminary enquity be- 
fore a District Magistrate in all cases, for it sars 
that all persons under trial shall be entitled to 
all depositions taken before the committios Ma^ 
gistrute, or copies t(i€reof. 


We are farther conârmed in our impreasioas 
that, in charges of felony, the legislature inteoded 
that a judicial opinion of the existence of a nro-- 


89 ~ 


bable case figainst the prifloner should precede 
the actual trial By two other sections of those 
Ordioauces, by § 130 of the Ord : of 1852 a 
Judge of the Supreme Court may grant a Sum- 
mons or Warrant of ai-rest in the case of an ofien- 
ce committed within his cognizance or of com- 
plaint made to him, when reference to a District 
Magistrate would be attended with difficulty. In 
each case, the Judge is instructed *• to order the 
'* offender to be taken before the nearest Magis- 
" trate," who will proceed with the case according 
to the ordinary forms of criminal Procedure befo- 
re him. So again a Judge of the Supreme Court 
may direct any witness, who has been examined 
before him in the Couft, upon any trial, to be 
prosecuted for the offence of perjury " in case 
*' he shall be of opinion that there is a reasona- 
*' ble cause for Such prosecution ; and such Jud- 
'* ge may immedialely commit such witness for 
« trial" 


In this peculiar class of cases no reference to 
the District Magistrate is required, as a Judge is 
already satisfied that there is a resonable cause 
for the prosecution, and accordingly the prisoner 
is at once committed for trial. 


It was said, in the course of the argument, that 
our criminal system is more in analogy with 
(hat of Scotland than with the English or French 
forms of procedure : that in Scothind the Public 
Prosecutor, the Lord advocate, may institute pro- 
ceeding in any case, without the check or con- 
trol of Magistrate or Grrand Jury, or otherwise, 
that this consideration should lead us to entertain 
with greater favor the present contention of the 
Procureur General. 


It is true that we have a Public Prosecutor in 
Maoritius, as they have in Scotland, and our law, 
in allowing a private party who is aggrieved to 
{Prosecute on his own acccunt, when the Crown 
Officer declines to do so, is similar to the Scotish 
practice ; but here we believe that the ressem- 
blance of the two systems comes to an end. In 
Scotland the Local Officer called the Procurator 
Fiscal appointed by the way, not by the Lord 
Advocate but by the judge of the Local Court, 
takes the initiative when an offence has been 
committed. He ^ makes all the preliminary 
enquiries, collects the evidence and applies to 
the local Judge, the Sheriff^ for a Warrant 
against the suspected purtjr. When the case 
is so far matured by the enquiries of the 
Procurator Fiscal, he forwards the papers for 
she consideration of the Public Prosecutor, 
wlio determines whether there is a prima facie 
case against the party or not. If there is a 
prima facie case, the accused is indicted for 
tlial ; if there is not, he is discharged. The pri- 
toner is usually interrogated by the Fiscal before 
the Magistrate, and though he is not bound to 
answer the questions, he generally docs so, and 
his statements frequently weigh very heavily 
against him, when the case reaches the Jury. 
The examination of the witnesses is private, the 
prisoner is not entitled to be present, and he cannot 
summon witnesses. The prisoner is entitled to 
be served with a copy of the names of the wit- 
nesses against him, and of the Jury, fifteen days 
before the trial The Crown must close its case 
before the prisoner opens his evidence, and the 
prisoner's Counsel has always the last word. 


This system, matured by the experience of 
ages and the improvements introduced from time 
to time works, we believe, very well and to the 
tatisfaction of an intelligent community, but pos- 
sibly it may be thought to have its defects. At 
all events it is very different from our course of 
procedure and wedo not find any analogy bet- 
ween the two systems to asteis us materially 
in arriving at the conclusion for which the 
Crown Prosecutor now cargues. 

It has been farther contented that, as the At-- 
torney General in England can file an Informa- 
tion without going before a Grand Jury, in offen- 
ces which are not felonies, the same course ought 
to be open to the Procurer General in Mauritius; 
and as strictly speaking, there are no felonies in our 
law (t, e, crimes implying forfeiture of the 
criminars property) the Procureur General 
was entitled to proceed as he has done in 
the present case solely at his own discretion 
and on his own responsibility. But the difficul- 
ties, in the way of thé Crown Prosecutor here, 
are, we think, insuperable. In England offences 
are usually classed under the three divisions of 
Treason,^ Felony and Misdemeanor. In Mau- 
ritius our Penal Code classifies them as Crimes^Dé- 
lits and Contraventions, (Art. 1) which have 
been translated, in the same Code, as Crimes^ Misr 
demeanors and Contraventions, Felony is not 
a^term which we find used in our Penal Code or 
in our older Criminal nomenclature. 

It may be remarked that the general distinction, 
in England, between Felonies and Misdemeanors 
is very old, and has been ,oflen kept up iu Atts 
of Parliament describing new offences. In Capi- 
tal felonies, the prisoner forfeits his whole esta- 
te, moveable or immoveable ; in the lesser fel- 
onies, his moveable property only. Though we 
have no such forfeitures in Mauritius, the clas- 
sification of offences into Felonies, and Misde- 
meanors, has been so far at least introduced into 
our law in later times.— Thi>descri^tion of offen- 
i ces very often occurs, particularly in the Ords. 
I of 1852 and 1853, which we have had to consi- 
I der so much under consideration in the present 
I case. The translation, in the French patt of the 
; former Ord., of the words " Felony or Misad" 
\ nore** is " crime ou délit,** adopting the words 
■ of the Penal Code. This dis>tinctioij, though cer- 
tainly the mixture of Colonial and English terms 
is attended with great aukwardues^, is usually 
assumed in practice, and though we have no Felo- 
nies so called in our Criminal Code, we have the 
same or similar offences tried every day as crimes. 
— It would be difficult, thefore, to give prac- 
tical effect to the argument of the Crown Pro- 
secutor, as now state J, looking at the positive 
realities and daily working of our system. 

But another great obstacle in theway of the 
argument here, is that our office of Procureur Ge- 
neral is not (he same as that of the Attorney General 
in England. It may very safely be said chat his 
legal attributions are neither those of the Attor« - 
ney General in England, nor of the Procurt-ur 
Greneral in France. His position, as defined by 
our existing laws, is peculiar. He is therefore 
quite entitled to suy that his powers, in the mat- 
ter in question, ai e larger and more unfettered 
than those of either of those two high officials ; 
but this must be satisfactorily shewn to be oir 
law, for, prima faciCy it is scarcely not presumable 
thatthel^giakture wouldhavefoimdit necessary to 
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confer powers not enjoyed by either of those Offi- 
cers. 

We mast, therefore, hold that the Public Pilose - 
' on tor is not entitled, by law, to bring a crimina- 
case before the Court of Assises, without a pre- 
vious inquiry and romunittal by the District Ma- 
gistrate. " 

We may conclude this judgment by quoting the 
words of an English lawyer, W. C. S. Geïîaves. 
Q. C. whose opinion on questions of this description, 
may be considered of great weight. Mr, Greaves 
was entrusted with the preparation of Lord Camp- 
bell's ACT, and watched the Bill in its progress 
through Parliament, step by step. In some obser- 
vations with which he prefaces his publication of 
that act, and certain other statutes, while profes- 
sing himself an advocate tor the appointment of 
Public Prosecutor in England, we find him writing 
as follows : 


ti 


'^ finally conclaBiTe ; equally clear am I thai» ia 
'* snoh a case, a bill ought not to be preferred 
'^ without the leave of the Court, and so also in 
'' the case where no investigation has been had 
before a Magistrate." 


The Court therefore sustains the Plea of tin 
prisoner, and finds that he has not been lawful^ 
brought to trial, having been called before the 
Court of Assizes without an order of reference or 
commitmens by the competent Magistrate, and 
without any preliminary enquiry into bis ease. 


Sapreme Court. 

Appel au Conseit. Privé, — Exécution a Mau- 
rice d'dn Jugement du Conseil Privé. 
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An important question here presents itself : — 
Ought the Grand Jury to be permitted to find 
any bill where the case has not been sent to trial 
by a Magistrate ? In England they may do so. 
In. New- York, if I rightly understand the new 
Code, they can do so in no instance ; but they 
are authorized to make a presentment, and then 
^^ the Court is to send the case before a Magistrate 
" to bo heard in the usual way ; but whether 
'^ such Magistrate is a Ministerial Officer to take 
the depositions, and send the case for trial or 
not, I do not clearly perceive. There are some 
cases, no doubt, in which going before a Magis- 
" trate is not necessary. Such are indictments 
*' f(H* non-repair of roads, bridges, and nuisances. — 
'* There are also cases where a man is charged with 
*^ several ofirenses,and the Magistrate thinks it suffi- 
'* cient to take the examination in one or two, and it 
" afterwards is thought fitting to proceed in others. 
'' In such cases I am not aware that the power 
'* of finding a bill, without going before the Ma- 
" gistrate has ever been complained of. But there 
is a class of eases, perjury and conspiracy for 
instance, where the power has no doubt been 
'' used as a means of very great oppression, and 
** a stop to such proceedings ought certainly to be 
'* put in some way. (We believe that a remedy 
has since been applied by the Legislature in the 
Vexatious Indictment Act. 22 & 23 of the 
Queen C. 17.) " I would suggest that every case 
which is, properly speaking, a criminal case, 
and not merely a chaj'ge of the tieglect of some 
legal liability, as the neglect to repair roads, 
bridges, etc. or the creation of some nuisance, 
*' or obstruction to some public right, ought first to I The point at i 
*' be in vestigated before a Magistrate, and if he dis- the Judgmen t 
<( misses the charge, he should return the de- 
positions to the Court, and that no bill should 
be permitted to go before the Grand Jury in 
" such case, unless by the leave of the Court, which 
'' might be granted upon reading the depositions, 
<* affidavit of additionnai evidence, and so forth." 
« In cases where the prisoner was committed on 
" one charge, and ft was desired to send others 
" before the Grand Jury, I think the Court ought 
*' to be invested with a discretion, either to send 
*'the case for enquiry before a Magistrate, or to 
<< permit a bill to be sent before the Grand Jury, 
** upon,the Prosecutor furnishing the prisoner with 
*^ a particular of the charge intended to be relied 
*' upon the name of the witnessec^ or such other 
*»tarms as the Court, in its discretion, should 
'* seem fit. Clear is it to me that the dismissal of 


Lorsqu'il y a lieu d*interprêter um Arrk dtt 
Conseil Privée sur l'appel interjeté contre un Ju^ 
gstnent de la Cour Suprême de Maurice^ cette in* 
terprétation doit-être faite d'après les principes 
de la loi en vigueur à Vile Maurice et non d'après 
ceux de la loi d^ Angleterre. 


Appeal to the Psivr Council, — Intebpbbta- 
TiON OP THE Judgment op the Privy Council. 


TheSupiems Court of Mauritius^ ininierprs" 
ting a Judgment of the Lords of the Privy Coun^ 
eil, in a case appealed from this Colony, will 
apphj the principles of the law of ManritiuSy not 
of the lam of England^ 


ROCHECOUSTE,--Phiintiff. 

Versus 

DUPONT & OTHERS,— Defendants. 
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Before : 
His Honor the Chief Judge and 
The Honorable Mr Justice Colin, 

Honorable V. Naz,— Of Counsel for Plaintiff. 
W, Hbwetson,— Plaintifi^s Attorney. 

G. Guibert,— Of Coonsei for Defendants. 
F. Robert, — Defendants* Attorney. 

5th July 1865. 

This was a question arising in the application 
for the validation of an attachment laid on against 
Mr, Victor Barry, one of the parties to the Ap- 
peal Rochecouste vs, Dupont and others decided 
V the Privy Council on 10th December last» 
issue involved the interpretation of 
pronounced by the Privy Council 
as to the matter of costs. 

The Appeal had been taken by the Messrs» 
Rochecouste against the Judgment of this Court 
pronounced on 6th August 1861. {Reported i» 
Volume i, 2nd Edition. Page 135). 

The Judgment of the Privy Council inter alia, 
found the Messrs. Rochecouste, the Appellanta, 
entitled to costs generally against Mr. Dupont and 
the other Respondents, six in number. 


Naz, for Rochecouste : The Judges in the Ap- 
peal Court plainly meant to give us our costs 
against each and all of the Respondents. The 
words used by the Court above clearly imply 
this according to the practice in England. (Aic- 
" a^ charge by. a Magistrate, should, in no case, becHBOLD'b 9th £dn. Page 462. §. 2.) Each of tbe 
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tfieipoadents is boond to pay the whole amoant, 90I 
the attachmeDt against Barry ought to be vali- 
dated to the whole extent of the amount of costs. 

GuiBERT. The law of England does not apply 
here. It is the Colonial law, where the prescrip- 
(ion always is against solidarity, C. C. 1202. The 
Coort above had not the power to tind all the par- 
ties jointly and severally liable for the whole 
costs. (Nos. 46 et 47, Gilbert. Codes annotés. 
Art 1202 BiocHE ''Frais'' § 403. Dalloz. Procé- 
dure Vol. 1. Page 483.) The Privy Council 
, has not found each of the Defendants liable, the 
words of the Judgment do no not say so. My cli- 
ent, M. Barry, is only oùe of seven Respondents 
before the Privy Council, and he is quite willing 
to pay one seventh of the costs, and to this the 
attachment used against him must be limited. He 
is really interested to the extend of one third and 
he offered, at Chambers, to pay one third of the 
costs, but the offer was refused aqd I do not re- 
peat it. 

The Cotjbt. The di^ty of the Court here is 
Ômply to'execute the Judgment of the Court 
above, to which we are subordinate. It is said 
that the Judgment of the Privy Council, as 
to costs, is .ambiguous ; that it means one 
thing, if looked at in the light of the law of En- 
gknd proper, and another thing if regarded in 
the light of the Colonial Law. It may be so, but 
we cannot go into such enquiries.^ In deciding 
the caee under Appeal by the Judgment referred 
to, Her Majesty's Judges in the Privy Council 
were administering the law of Mauritius, and we 
cannot look beyond its Rules. By that law the 
words of the Judgment do not imply a joint and 
lèverai liability for costs, for we need not say that 
solidarity, by the law of the Code Civil, is never 
presumed, it must be expressly declared. 

* 

When this matter was before the Judge, at 
Chambers, on the 13th May last, we find that Mr. 
Barry recorded his offer, as his interest in the mat- 
ter was one third, to pay that proportion of the 
costs altho' hie was only one of seven Respondents 
before the Privy Council. We think that Mr. 
Barry's offer should have been, at once, accepted. 
We should only validate the attachment so far as 
necessary to cover that share, viz : one third ot 
the coeta in which the Respondents were found 
liable by the Court of England ; and Mr. Barry 
will have the costs of the present proceedings, 
since the date when he offered to pay the afore- 
ttid share of the amount of costs. 


Supreme Court. 

Appel au Conseil PBiv]É,--ExicirnoN a Mau- 

BIOB d'un jugement DU C0N8EIL. 

Sn ordonnant Vexécution d'unjugemerU de Sa 
iùifesié en Conseil Privé la Cour Suprême ne 
suivra ^Tauire règle que les termes exprès de ce 
jugement. 

Appeal to the Prfvy Council,— Execution 
IN Mauritius op a judgment of the Council. 

The Court in Mauritius, in giving effect to a 
iMgmeni of the Lords of the Privy Council will 
hé guided entirely by the terms of the judgment, 
wkiek iâ the rule far tie guidance. 


BOCHECOUSTE,— Plaintiff 

Versus 

DUPONT & OTHERS,— Defendants. 


Before : 
His Honor The Chief Judge and 
The Honorable Mr. Justice Bestel. 


Honorable V. Naz, — Of Counsel for Plaintiff. 
W. Hewetson, — Plaintiffs Attorney. 

E. Dupont, — Of Counsel for Defendants. » 

F. Robert, — Defendants' Attorney. 


5th July 1865. 

See. Vol I. 2nd Ed. Pags 135. 

By a Decision of the Privy Council, delivered 
on the 10th December last, an action of Tierce 
opposition^ at the instance of M. Dupont and others, 
the proprietors of the Estate Le Hangar^ in 
which this Court had given judgment iui their fa» 
vor, as to the right to certain articles of the 
'* plant" on the estate, as against the Messrs Bo- 
cheeouste, was declared groundless. 

Their Lordships farther ordered (hnt all further 
proceedings in the said action should be stayed, 
except for the recovery, by the Appellants, the 
Messrs Bochecousto, of their Costs in the said 
action and in the Appeal, which should be paid by 
the Respondents, M. Dupont and others, but wi- 
thout prejudice to any question of account bet- 
ween the Appellants, Messrs Rochecouste, and the 
Respondents, M. Dupont and others, if and in so 
far as such question is or may be open between 
those parties. 

The said estate Le Hangar being put under 
seizure in March 1864, with the '^ plant " existing 
thereon, and being now advertized for sale, the 
Messrs Rochecouste presented an application to 
the Master, on the 20th April last, craving that 
the auticles referred to in the judgment of the 
Privy Council, being now finally, declared to be- 
long to them, should be withdrawn from the 
èale, and placed at their disposal. 

Evidence was led before the Master as to the 
identity of the articles belonging to the Messrs. 
Rochecouste and those now on the land. The 
Master found the proof sufficient as to the Sugar 
Mill, an Ingine boiler of ^ horses power, five 
Turbines and 16 mules, but insufficient as to all 
the other articles claimed by the Rochecouste. 

Both parties appealed. 

Dupont, for himself and other proprietors of 
the Estate, argued : 

The Master improperly refused evidence which 
I tendered to shew that the articles were not the 
property of the Rochecouste, but had been paid 
for by Messrs. Bonnier and Mailloux, who bought 
the articles from the Rochecouste and sold them 
to the proprietors of the estate. 

The right of having accounts adjusted, reserved 
to us by the Privy Council, ought to precede the 
removing of the articles, . othervise the Estate 
will be irretrievably injured. To cany oflF the mill 
and the other plant on the estate, at present» would 
completely ruin the crop and the Estate. 

Nju, contra. Any right of action on aooonnti 
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We are further of opinion that the 5 ^etzells, 
in the original list of the articles belonging to the 
Rochecouste, have been identified by the witness 
Anthony Biunef^ under the description in his 
evidence of ** the 5 old wetzells." These he will 
be called upon to point out, if necessary. ' 

As to all the other articles of plant, we find the 
proof of identity insufficient, and we have no 
power, under the Judgment of the Privy 
Council, to admit the substitution of new articles 
for those originally sold by the MM. Rochecouste 
to Bonnier and Mailloux. 

Therefore the Appeal, at the instance of Du- 
pont and others, is dimissed, reserving to those 
Appellants, in terms of the judgement of the 
Privy Council, any question of account between 
them and the MM. Rochecouste if and in so far 


• 
may be reserved to our opponents, but in the meanti- 
me, we must get possession of the Articles which 
belong to us, and are in danger of being carried 
off under the threatened sale of the lands, machi- 
nery, &c. &c. 

I fin the Appeal, by the MM. Rochecouste, Naz 
submitted, tnb evidence is quite sufficient to iden- 
tify all the articles which we claim. They are all 
enumerated in several documents as existing on 
the estate and particularly the Judgment of this 
Court of 6th Augudt 1861, and the witnesses iden- 
tify them specially or at all events point out arti- 
cles which have replaced thètn in the course of 
carrying on the Estate. 

P Dupont. The evidence is quite defective. All 
the minor articles, such as waggons, harness, im- 
plements of husbandry, tools, etc., are long since 
worn out and decayed. Besides, in point of fact, 
there were many moveables on the Estate, besides 
those sold by the Rochecouste to Bonnier and 
Mailloux, to which latter alone the present case 
applies. ^ 

JUDGMENT. 


As to the appeal by Messrs Dupont and others 
from the Master's Decision it appears to us that 
it mnst be rejected. We think that the terms of 
the Jugment of the Privy Council, on this point, 
afford us a clear and distinct direction for our 
guidance. The action of Tierce opposition ha* 
Ting been entirely set aside, maters necessarily 
return to the position in which they stood, before 
that suit was brought; in other words the rights 
of property in the Messrs Rochecouste stands 
clear and unimpeached, and must be given effect 
to by restoring them at once to possession «of those 
articles which can be identified. But we will not 
admit to qualify oar judgment by adding to it the 
reservation of any question of acconnt as men* 
tioned in the Decision of the Privy Coupcil. 

As to 1 he Appeal of the Messrs. Rochecouste 
and the identification of the different moveables, 
we have no difficulty ip affirming that part of the 
Decision of the Master which relates to the cane 
mill, the steam boiler, the five turbines and the 
mules, with this addition that, if necessary, the 
witness Amédée Failer shall point out the 6 tur- 
bines and 16 mules which he recognizes as de- 
livered by him to Bonnier and MaiUoux by order 
of the Messrs. Rochecouste* 


as any snch question is or may be open betweeo 
those parties. 

The Appeal at the instance of the MM. Roche- 
couste is admitted in so far as relates to the five 
wetzells above mentioned, which we order to be 
delivered to them in addition to the articles which 
the Master has found to be identified as their 
property. The said Appeal to be dismissed as to an j 
fui-ther or other effect. 

The MM. Rocheconste to have one half of the 
taxed amount of their costs. 


Supreme Cooit. 

CjÊDANT et CeSSIONNAIHE, — DÉBITEUR PRIKa» 
PAL ET GARANT, — ClAUSE DE FOURIOS ET 
FAIRE VALOIR. 


Le créancier doit discuter le débiteur prinei' 
pal dans ses biens avant de réclamer son paie- 
ment du garant. Mais cette obligation disparaît 
lorsque le débiteur principal est notoirement 
insolvable; le créancier peut alors s^adresstr 
directement au garant. 

Assignor and Assignee,— -Debtor and 

security. 


The creditor is bound to sue his principal deb» 
tor before claiming payment from the party who 
has guaranteed the debt. When however th$ 
principal debtor is notoriously insolvent the erej 
ditor may sue ihe surety at once. 


LEPOIGNEUR THE WIFE & ANOB,— Plain- 

[tifis. 

Versus 
ESNAUD,— Defendant 


Before : 

His Honor the Chief Juege, and 
The Honorable Mr Justice Bestel. 


Hox. L. Arnaud, — Of Counsel for Plaintift. 
A. Piston. — Plaintiflfe' Attorney. 
E. Lecl^io, — Of Counsel for Defendant. 
T. Herchenrodeb,— Defendant's Attorney. 

5th July 1865. 

The Defendant purchased from the Plaintiff 
Elphèse Lepoigneur, on the 17th April 1862, 
half of a Livery Establishment for the sum of 
ûve thousand dollars, of which one thousand dol- 
lars were paid by an assignment on Hein which 
was duly satisfied. In payment of the balance 
of this purchase price Esnaud assigned and trans- 
ferred to Lepoigneur a Mortgage privileged claim 
of four thousand dollars on Isaie Blancard the 
son. 

For securing the payment by Isaie Blancard of 
the privileged elaim. Miss Hérault gave to Es- 
naud a Mortgage on her premises in Port-Louis. 

Esnaud transferred his privileged claim of four 
thousand dollars, with the additional guarantee 
of Miss Hérault, to E. Lepoigneur, ^ avec toute* 
" les garanties de droit de ea part, et même pro- 
" messe de fournir et de faire valoir et payer en 

cas de non paiement des débiteurs principaux. '* 


et 




n 


« Os fli6 SSrd Uxf 1868» Ijepoigneur tfie has* 
vhuid» bj a notarial deed, «assigns, with the gaa- 
•miteas above stated, to one Régnier alias Raffin 

Ihstom of drs. 194t> forming part and parcel of 

ths balance aforesaid. 

The better to secure to the assignee of her 
Jiasbsnd payment of the said sum of drs. 1943 
^lepoigneur the wife mortigaged '' un terrain Aa- 
UtaHon*' at Curepipe measuring 338 acres. 

r 

Oa the.idistnbution of the sale price of the 
aforeaaid premises of Mias Hérault, Régnier alias 
Baffin received drs. 1405 and 05 c. only. 

Bj a notarial act of the 19th January 1865, 
on payment by Mrs Lepoigneur of the. sum of 
an, 790.26 c, balance remaining due to him on 
the said sum of drs. 1945 assigned to him, Ré- 
gnier alias Rafiin, in his turn, assigned to Mrs 
lepoigneur his rights guaranteed as above to the 
extent of the said sum of drs. 790J26 c. 

« 

. By toother notarial deed of ithe 19th Novem- 
ber 1862 Lepoigneur the husband had assigned 
to one Mrs E. Nayl, with the simple guarantee 
of his own acts and deeds, the sum of drs. 805, 
being another part and parcel of the balance oi 
Esnaud*8 price of drs. 4,000 the said sum oi 
drs. 805 payable in two instalments, one of drs. 55 
on the 13th May 1865, at which date an instal- 
ment by Blancard Junior was to be due to Es- 
oand, tha other instalment of drs. 750 on the 13th 
May 1867, when another; instalment was to be- 
come due by Blancard Junior to Eanaud. 

On the 29th October 1863, Mrs Nayl assigned 
to Lepoigneur the wife the above sum of drs. 805, 
which adcied to the sum assigned to her by Ré- 
gnier alias Raffin, rendered her creditor of Esnaud 
in the sana of drs. 1595.20 c. 

Upon a previous action brought by Mrs Lepoi- 
gneur against Esnaud, for payment of the sum 
of drs. 805 with interest, the action having been 
adfodged premature, the Plaintifi^ Lepoigneur the 
anfe, WM non-suited with costs. The taxed oostf>, 
ia that suit, amounted to drs. 250, for the pay- 
aunt of which Esnaud has attached, in the hands 
of Meislre the wife a certain sum due by ,her 
to Lepoigneur the wife. 

^poigaoar and wife having oppoaed the vali- 
dity of that attachment at Ghambera, the parties 
were referred to the Court. But before dealing 
with the worth of Esnâud's objection against 
tiie validating of that attachment the principal 
cause DOW luider consideration requires to be dis- 
posed of. 

Oa ike hearing of this principal cause, the main 
id^DES set up was that, assuming Esnaud to be 
bioand to^pay the amount assigned, in default of 
Inue Biaocard and Miss Hérault, yet the action 
coiiU not be brought recta via against him. 

Tiat the action should have been directed 
against the principal debtor, upon the legally es- 
teblished insolvency of whom alone recourse can be 
had against Esnaud. as security for the thea and 
/bture solvency of Blancard Junior. 

.Oa the one hand the words " même promesse 
'^'de fettrnir et faire valoir et payer en cas de 
M^.^.....i.&«»i»^à ^ débiteurs principaux *" do uot 


i 


\ 


reliera the creditor fhrai the neeneiif of first 
sueing the principal debtor. Art. 1694, Code 
Civil, Troplong Vewte, Vol. 2, No». 939 and 
940, Page 430-431. on Art. 1694, C. C. 

On tho other hand, the wording of Art. 2021 
C. C. lays down the rule that ** la caution n'est 
'* onligée envers le créancier à le payer qu*à dé- 
" faut du débiteur qui doit être discuté dans ses 
" biens." 

♦ 

It was added that, as there was no evidenee 
before the Courts of the insolvency of Blancard 
Junior (which was denied although he has been 
forcibly ejected from his Estate) the Pluintiffii 
ought to be non-suited in this as in the previous 
action. 

The Plaintifts replied that the cause of this 
action was the same as in the previous case, on 
which ihe Plainti£fs were non-suited, because of 
the prematureness of the fir^t action, with this 
diffi^reuce, however, that by the evidenee tendered 
on this action, the insolvency of Isaie Blancard was 
fully established. Blancard Junior has bet*n forctblj 
ejected from his Estate, and the price fetched was 
insufficient to pay the debts thereof and amongst 
others the sum now demanded. Again the 
property of Miss Hérault forcibly sold has not 
fetched sufficient to pay but part of the ^ 1946 
transferred by Lepoigneur to Bçgnier dt Baffin. 

JUDGMENT. 

One of the ends of the ^'bénéfice de diâeussiûn'* 
is to ascertain the solvency of the priucipal deb- 
tor. Bat where is the necessity of ascertaining 
the solvency of the principal debtor whose'insol- 
vency is so clearly established as in the present 
case ? 

The uselessness of the measure propoaedi to 
reach an end already reached, snd BlancarJ's ina- 
bility to meet Plaintiffs' claim so clearly establish- 
ed, support the Plaintiffs' prayer against Esnaud. 

• 

It is true that, after defining the extent of the 
guarantee conveyed by the words ** fournir et 
faim valoif,** Troplong proceeds with saying : 
** Néanmoins le cédant n^est pas tenu de répoudre 
'* reotd vie pour le débiteur en retard de payer, il 
*' n'est obligé qu'après la discussion de ces der- 
" niers et sur la preuve de son insolvabilité. (Tro- 
** PLONG Vol. y ente No. 930. §2.) 

Now the reason and object of the discussion of 
the principal debtor herein referred to, mentioned 
in Art. 2021. C. C. is thus explained by TfiOPLOKGt 
No. 230. ^* En indiquant au créancier que le 
*' principal débiteur doit être le premier objet de 
'* sa poursuite il tend à simplifier la marche des 
*' affaires, à prévenir le recours de la caution con- 
** tre celui qu'elle a cautionné, à éviter les com« 
*' plications de litige et les procès" (No. 230.) 

But, says again the same writer. No. 234 page 
221. '^ Le fidéjusseur ne peut opposer la béné- 
'^ fiée de discussion quand il est notoire que le 
^^ débiteur principal est insolvable." 

The reason of this is that Art. 2011 merely 
requires that the principsl debtor do not pay the 
debt in oriler to entitle the éreditor to his action 



ft«f))iMh<Hi hy th' iisciHftion of the pnncipal deb* 
t«>i'. «>r by ih«' forced khIo of Ii'h eafatn ot estates, 
by Baiikniptcy or by a Cessio Bonorum and 
othi.'!'wise In imtiiateiiul. 

Why should ihe lenjfth and coptly pyrocedure 
of H dliioii-8î«îoii bn rpww-ted to for the eole piir|)0:<e 
of e^tHbltKhhifi; ti fuct. (viz,) the Insolvency of the 
pnnt*i|i}il «lebior made ••vi«ient by ihe nnoon»* 
PtMte of h\< Hffidrrt. The forced eule of the 
.pro|K*rty of A. HUncnid Junior pnn-haiied A*oro 
K^'HtHjtl, th'** in^uffieioiiey of the prodnco of the 
a. de to disrhnnre ftiivili»ged cbiini». Ihe in«i»di- 
oiency of the Mde price of the |>n>|)prty of Misfl 
Ileiault to satiicfy the mort^|i:tf» cdirm of E«iiand 
are prcMifit more thnn sufficient^ in the opinïtm of 
tlie Court, to wurraiit us in coming to the conclu- 
eion thnt ihii^ new action is anything bot preina« 
ture, and that Judgment, under the peculiar eir- 
cnm^^tHMces of this case, mast be given for the 
Plaintifila. 

•TudgmenK therefbre, for Plaintiilà for the aam 
demande.}, minus the S 250 being the amount of 
the coats of the nonsait, 

' Costa of this action against Defendant 


Snprraie Gowtt 

CAoKJrr et cessioxnairb,— DésiTEim princi- 
pal KT 6AKAKT,— CLAFSE DE FOUBKIB ET PAIRE 

VALOIR, — Compensation. 


Assignor and assignee,— Debtor ard fls< 

CCRr/y —COMPENSATION. 

ESNAUD,-P!aiatiff. 
Versui 
LEPOIGNEUB AND WIF£,^Dtfendanti. 


Before : 
ITÎ8 Honor the Chief ^l'dge and 
The Honorable Mr. Justice Bestel. 


E. LErLfaiO,--of Connsel for Plaintiff. 
1'. Hkhchenroder,— PbtintifTs Attorney. 
Hon. L. Aknatd,- of Counttel for Defendants. 
A. Piston, -Dcfeudants* Attorney. 

m Jufy 1865. 
(Sequel ofhgt case.) 

. On an action hroiyght a^rninst the now Plaintiff, 
£,*inaiid. hy I^fM»i|;neur Nnd wife, the latter were 
noh-tiuiri d witli eofta. The taxed co<<t8 incurred 
in th:it Nciioit nmoinited to dr». 250, fbr ,tlie pay* 
meut of whieli th«« now. PUin tiff. Eitnaud, attached 
in th • hiindrt of Mcisire the wife such sum or sums 
wiiirh might be due by her to Lepoigueur the 
wife. 

Th^ summons for the validity of that attach- 
ment w.is reiurimlde on the 23rd January Isbt, on 
which d'y it whs eiilurged by cuuseut to theôlst 
of the ëume niuutii. 


The'fato of ihis aotiofl dët^ondédf ff|[M<llit<lod^ 
gmentto be given between the aame parties^ jfaiHris 
IHrincipal action. Now the Judgment on the prio- 
eipal nctioUy andforthe reason therein tntetiooedlfa- 
vit g been given in favor of Lepoignenrand^wajb^ 
and for the sum demanded by them minus the 
drs. 2âO'due to Esnaud for the costs of the non» 
Hiiit against Lf<^poign^or and wife on their llrtt 
action, tliai Judgment settles the issue in tliisdaaii 
Esnaud is now without interest to insist on tile Vé» 
lidity of his attachment, and Lepoigneur the wife 
fully entitled to the removal of the' attachaieat 
lodged by Bsnattd. ■ ^ 

Judgment for the Defendants. Each par^ to 
pay its own costs. 


Suprraia Courti 


AcnoK EN iK)sn(AGES et vxriKtrs. pottb pir 

faut de LIVRAISON DE Ruk. ' ' '^ ^ 


Action in dakages fob non deuv^eqh^ or 

ftUK. 

MÊE AND SEURIN,— Plaintiffs. 

Versus 
PBUDHOMME|~ De&ndaat, 


BefbiB : 

His Honor the Chief Judge and 
The Hocorable Mr. Justice Bestel. 


On this Inst montionnd dny, on the Defendsnts 
olFJeetiiitrlo ilie VHlidity of the attachmtfot» pailles 
were rcfaied to the Court* 




Hon. lu ARNAUD,--«f Coansel fmr.PlaiotiS 
E. DuviviEB,--*Phiintiffé' Attorney. 
J. L. CoLiN,--of Counsel for Defendants 
A. J. CouN, -Defendant's Atioimiqr. 

Sih July ises^ 

(Vide SupréU Page «8.) 

This waa an action in damages brooght by the 
plaintiffs against Defendant fortha loss «UegedT f6 
have lieen sustained by them by the alleged non dé« 
livery of a Lirge quantity of Colonial rum, in tëriM 
of an agreement between parties, dated as fer huât 
as ist November 1846. ' . « 

The amount claimed fer the damagsa alleged to 
have been sustained is £ 724,16 k. 

The sudden and forofible rupture of the agree- 
ment above mentioned had led to rerj lengthened 
and complicated judicial diacuseions between pect^ 
ties. "^ 


The whole natter was referred to the Blaat^r 
who subsequently reported to the Conrt» tuter 
nlia, that for the reasons stated in his report thé 
amount of the rums sold to Galea by Prodhomme 
(the produce of which Pmdhomme attempted to 
set off against any bahince which might be fonud. 
due by him to PlaintiffJ should not appear in th» 
account hiid before him to the credit of Phidhom*- 
me. 

The Report of the Master on this head 
affirmed by the Court, and the Plaialift wore . 
lefore impliedly found entitle to the dfOivecr dT 
(U rum, and in dt^BMiU thteraef to the taliitùrf 


Ndf Hini ftt the ttma irlMn the; wm to l^are 
b^ delivered. 

The Judgment most, therefore, be entered for 
Flaintiflbi in terms of the Declaration, with in te* , 
reau «t 9 per cent from 4th maj 1946, and costs. , 
Arrnt in execution during 3 years.' 


Supreme Court. 

Htpoth4qub légale,— PriviiAob^— Inscrip- 

BOK,— TCTELLK,— MiNEUR,— PAILUTK DU TU- 
TEUR,- ObD. No. 33 DE 1853,— C. C. ARTS. 2193, 
2194^219^ 2198 &2I30. 

mjfpatkèque UgaU exisU indépmdammeni de 
itmki i^tfiripHony mais elU ne ptvij sans inserip' 
<ip% ajecier Us immetMes du mort ou du Meur 
fm^pfU passé entrfi les mains dt* iU^^ asquéreur 
ag^,,taç^mpitss€nsfin$ des formalUiis iftusage 
pour la purge des hypothèques légales. 

Le privilège du mineur pourra être exercé sur 
lêfpi^ de rimmeuble tant qu% . se (rfi^e entre 
Uii$ mains de Vaequéreur ; mai^ «t U tuteur est 
Sf f^Ulù^ le privilège ne pourri plus être, exerce 
surUpri^ de, f Immeuble guiawfa étâ.ver^éfn^ 
tre Uspsains des Sy tidies de U/aiftiU^ > 

LbOALMORTOAGS, — PRiyrLBaB,^IV«CRtPT10H 

— T^To»,-^ MmPB,— Bankruptcy qw toïob,-^ 
Q9D,Na. 33 OF 1853 and* Arts. 2193, 2194, 
2}f|$, 2198 h 2196 OP theC. C. 

A legal mortgage may exist independantly of 
insfiptUmy but yfiih9ut due. i soiripilon eammût 
afect the lands of the hulbando'' éuton in the 
hands of a purchaser, after the fulfilment oj 
tUHuUdâformalUies. 

'^ttte pHpiUge of the minor tùiH affect the price 
satV^dd in tû %andii dJT. thé purchaser, Buï 
ilii-merii has been paid over to the assignees of 

S mhrH$r Bankruptcy for bkhal/ of the credi- 




.7*:t ■•• 


COLLET,— Plfjintiff. 

Vet sus 

BANKRUPTCY J. M. BOSS£»~ Defendant. 

Before : 

ffis Honor the Chief Judge and 
WHon<»rable M. Jb'sitCE BbIstel. 

Hon. V. Naz,— of Counsel for PlaintiflC^j 
A. BfruBL,— Plaintiffs Attorney,'' • 

Geo. Guiberî^— of Counsel for Defendanti 
tf/GtriBiRT.—Dèféndaiît^i Attorney.' 
-' '^ ^ SthJuty 1865. 

This was a questipa relating to the operation 
saf eitect of a legalmortgage over the property 
^ (naer who had been made Bankrupt. 

TIm facts were these : The B^inkrupt was mar- 
rij4 on iSth Ôctbje»;! ^^A^\ ^y M^ «nairiage 
eontract, in regular notarial form, it was esta- 
blished that his wife, a miss Cc>ilet, brought a 



midâBanErantin 1063* and di^cfiargçd in the 
^el9.) JÉLBuniiu^w^ whicJi 


tbe legal mortgage extended had been sold^by 
ftosse, before hft niirnre,'2nit^ii{1tei' the Bankrupted 
a trahéaetion %as carrfed thr^* between a third 
party, who had bought 'ftt)m the oiljj^lh'al purcha- 
ser, and the Entafe of Rosse, with the sanction, of 
the JudgetïoWttftfeiônW în * BapkruptttjJ^, SWiereW 
the purchaser ag^é^d t6 pay a ^Um of 2,'500 drsi In 
fbtl of li!l iemtiii^ against him for tlitebalAiice Of 
the price stBriMpaid^'^The amount if^âs"|^id t^ 
the Assignees, but before it waé distributed among 
the creditors, the minor daughter, by her Subto^ 
^ Tif'4?«r,'cléimèd the money' as coming in the 
pMtoe of lh«^ lantT ôV'er ivlkiidh her \egà\ moi tgHge 
extended. The father having negteci^ to' inst 
cribe the mortgage,' it was cènceded on nil handt 
that the lands wete now cleared and ufiinctimbered^ 
in the hands of the purchased or the tiers dét^nteur^ 
but as «ft hae^just beeti' iitaU^d the price In the 
bshds of the Assignées of the' Bankrupt's Estate 
was claimed by the daughter. 


(•««I 


O. GuiBEBT, for the Assignees : lo. The mar* 
riage contract relied upon does not sufficiently 
eBtablinh the existence of the dot as* uliegea. 
By^Art. 133 of the Bankruptcy Ordinance <if 
1833 and following articles the interest l)f marHe<f 
woman 'and, their heirs in\isf 1>e' esâiblished 
by '^ inventories or other authentic documents. ^ 

(2)-— At all events, the minor could have no 
preference over the price,'- to thé excruwh' df êhè' 
general'bodj of the ereditors. Art r2193 of the 
Gqd|B'Civil gives n mere action of iiidemnity' 
agtdnst the tutor in a case like the present. I ad- 
mft tliat the authorities, in' France, are divided On 
this question, but I have '^G-EiriÈR" in my favor 
and manjjr Deci^ionsr of the Courts, particulaVly \h' 
Uteryeara. QtitM^tet. Codes Annotés^ krtx^ 
2195 C. O.^ S. Table Générale, Hgp. Légale, tip 
to^the change of. law in I85B. (3)— Tbeclslkn of' 
the minor is now too latè.'^ The price has beeii^ 
paid to the creditors repreeefated by the AsSij^nb^s; 
PoNT. II. 787 and L 1 13. Case of Nattetambf r. 
Lepoigneun Piston's Reports, III, 161. 


•^ * 


'1 


, ... 


M. • <I 


( (• I' 


Hon. V, NAZ for the Subrogé Tuteur, The ori- 
ginal titip, vit : the' u^aMàgècoti tract is uniinpeà* 
dmble. The Court in ttiè ca^e ûï Tonnet v. Jack/ 
2dîfevember 1854; Ft^to^é Réports, TV. 134, 
considered thé statement Id' the nouirial marriage 
contract â^ limite sufllicîébt to eStabTish Ithè *^dot,^ 
and no serious «Challenge of the niarrâgé contract 
U made-in the case. ' 


(2) — Altho' theauthorities are much divided in 
the quéstîcÀi, the i^drtts'bf the latv are èleârlj in 
faToroftoV' positron,* that âldib' thele^al mortgiU 
gedf a midor ^flUôt iîSi^tt the E.^tatè,' unless it. 
isMnScribèd, in the Hèlrfid of a " fter** cfél^/^r; * . 
the minor's privilege exists as strong as ever over 
the price, till it is actually paid away among the 
creditors. 8ee the authorities 'CollHCtè<f by Gilbeiit 
on A^t : 2193. C. C.'Tboplong, Hy^ôiÀèqur^ No? 
984 and Noke. 

(3) --The money is still untouched in the hands 
of thé Assignee, who represerîWàll parties inte- 
rested in the Estate, thé'Bârikrupt and the minor > 
among )6thër. 'Thé casé' of Nalleiamby referred 
to on the other side, if it applies at ail, is tather 
in mViaVor, as the CoUrt allowed the seller to 
getnie piice of thé moveables sold' as coming in 
placé of <he moveables th'etxidèWès. 

Tu Couax. Wa cannot giva aflnct to tha flral 


Y9 


of^eetlon nMeA on fhe pnrt of the Assistées» 
Viz : thHt ill»» manÎM^»* conti-HCt îh not pufficient 
^TÎileiirf' flint til" \hU' Mi'h. Hutf^e h«il a |iOition 
of drH. 60J(),iit Iht imtiriHgo. 

Tf till!» wiis int»n<W to he «PiioiiKly «Hsputed, 
the Ai't'idcnt'e'* .•'hoiUil Imve hren at l<'HHt leitdy 
wiih the i^tNtein'Mit of hiiiih fnctj* which might 
have otMiied the way for Fettitig aside, by 
rep^Inr |»inc'ei'<lii'gK, the inniiiMge contract in 
this paiticular. But nothing of the kind has heeo 
done. A\[ that îk Fnjd if* that the Banktu|^t 
^tatntp ftqiiiiep «he»ightFof wiveeto beendenced 
by authentic writingi". Bnta mairiag<* contract if 
jn^t Hn<'h a writing, and though it may be chal- 
Jeng«'d thix CHiinot be done on light groandSt-Hind 
in |N>iiit of fHc: no pcriineot aveimeut haa been 
Inade here to l<*ad ua even to hesitate in giving 
full faith to the maniage contract of Mr and Mr» 
Itoese. 

The second qncstion involvea a point of law on 
which th»'re hus bi'cn veiy great diveraity of opi- 
nions in Fiance. In fact there is a whole phalanx 
of am hoi i ties. Decisions of the Con rt s and opi- 
ll|-ons of commentatora, ranged on either side. To 
these the C'ouiistds have referred us in the eoaise 
of their argument. 

. On the one hand it is maintained that the legal 
iDO|*tgig<\ in favor of a wife or a minor, extending 
over the immoy^Hble property of the husband or 
tutor reftpfciively, is extinct when the mortgage 
has iM)t been dii'y inscribed, and cannot affect the 
price wh^n ihe property. has been sold. On the 
other it it* siiid that fhia failure to iuscribe only 
op- rates in favor of the purchaser, and merely 
lilier^itea the property fiassing into the hands of a 
thiid pa^ty, the moi tirage or privilege still exis- 
ting ill fHiTor of ihe wife or minor, as against the 
hiihband or tutor, and so enabling them to attach 
the pi ice of the subject, if auld, till the price baa 
been | aid over. 

In thi.«> confliof of opinion it is necessary that we 
ahoidd I'M k imiHcnlHi ly at the terms of the Arti- 
eleH of the law whieh laar upon the question. 
Now we think nothing can he clearer than t^e 
fleclNration of the le|2i.'«lature that the ** hypothec 
oueg"* ill qiit'(>tiou are mt de|»endi'nt on inscription 
tor their existence, but sub.- ist altogether indepen* 
daut of \hf fact, <* whether th< y have been ins* 
^cii))ed or not.** Thus it is haid in Ait. 2193. 
** Fouiront Ics acquéreurs d'imroeubh'S apparte- 
'* nanr à des mNiii«ou à dts tuteurs, hirvqu*il n*e- 
" xi.*'tHra pH4 d' U'sciption sur les dits imrneubles 
*' à raifuii de la gestion du tuteur ou des dut re« 
*' pii:4ea et conventii um tnNtrîpioniales de la femme, 
,** purger le- hyiiothècpies qui existeraient sur les 
** bidis par eux acquit.*' 

£k> ncraîii. in Art 213*5. " L*hy pot bèque existe 
** îiidépHiidamnieiit de toute tn^eription, etc. lo au 
** picitit des mineurs et inteidits, vur les iinmeu- 
** hles a ppai tenant ^ leur tuteur, à raison de sa 
*' gestion. Jii jour de l'acceptation de la ti/telle. 2o 
^ Au profit dev femmea (Muir i*ai!<f»n tie leur dut et 
** ciinveiitioiis matrimoniales, sur le?* imtmMib'es de 
*' leur mai i, et à compter du jour de leur mariage. 

Whî*e thereftire those legal " Hypothèques " 
aie deciai'Ml to exi.-t without iiisiripiion, a method 
if( m<l^t widely and teasoiialdy frovided wheieby 
third paiiiesi purchadiug tlui laud of hubbaudaaud 


tuto^, xnay free their mirchases from,anj riijt of 
such incumberances. This they can do by fotlo- 
iiring the rules prescribed in ^t\A : 2193, 94, Sc 95. 

But the liberation, thus affected, is merely a li- 
beratioti as to the put chasers themt^elves. As to 
other parties those operations have no effect. The 
result of the^ observance of the formalities and the 
whole lesult is thus stated at the close of the last 
of the three Artic'es cited above. If the inscrip- 
tion is tH)t duly made after the notices, the immo- 
veable subjects ** pasbent à Tacquéreur ^ans aucjine 
*' charge, à raison des dot, reprises et conventions 
*' matrimoniales de la femme, ou de la gestion du 
** tntêur, et sauf le recout s, s'il y a Heu, contre le 
** mari et le tuteur. " The lands are free from any 
claim at the instance of the wife or minor, but re- 
course is open against the hnsbaod or tutor or the ^ 
prices. As to them things remain as they were. 
The privilège of the wife or minor tho\igh no lon- 
ger affecting the immoveable subjects, which havo 
passed into the hands of third parties, is still eidf- 
ting. 

We think a strong argument in 9upport of ihis 
view of the law may be drawn l)y analc^ front 
what is said in Art : 2198 of the Code. If, in 
ch aring an immoveable aubject of the inscription 
existing upon it, the Conservator of Mortgages 
shall have omitted in his certificate one or more 
of these Incriptions actnally existing on tlie sab- 
jects, the property will nevertheless pass fiieeto 
the new proprietor, '* mais sans préjudice nâoi- 
*' moins du droit des créanciers de se faire collo- 
'* quur suivant Tordre qui leur appartient, tant 
^ que le prix n'a pas été payé par Tacquéreur, ou 
*' tant que Tordre fidt entre les créanciers n'a psi 
" été homologué*'* 

So we think, hy a parity of reasoning, it may 
be fairly said that if the rights of the wife or the 
minor ha\e not been protected by an inscription 
actually t^tken, tho' their privilege cannot afiéet 
the subjects themselves, the parties ought, still to 
be allowed toexerciKC their hypothèqties upon the. 
unpaid price of the subjects, seeing that the law 
ex pres4y declares that the. rights exist indepen- 
dently of the inscription, and cannot therefore be 
said to lie dependent on the fact of inscription {of 
their general validity and efficaciQr. 

We may mention that the views which we 
have just explained are supported by Tbqpjloitg- 
with great ability and energy. ^* Privilege$ tt 
Hypothèques. " Ad Art. 2195. C. C. No. 984 and 
fol low i ng and Pebsil. FriviièUges , el . hypoihe* 
qut^ Putgt § 2. 

But the third question which we have to exa- 
mine here is one of importance and of some ni- 
cety. While we agree with the writers and de<À« 
sious of the Courts, upholding the doctrine tl)at 
legal mottt^iiges not insciibed are not thereby ab- 
solutely extinguished, and that the persons interes- 
ted under them may have still recourse upon the 
price ot the immoveable subjects if they have been 
sold, this must be understood with the qualifica- 
lion that things remain entire and that the price 
is still extant and unpaid. 

But is that actually the case here ? That price, 
it muvt l»e lemaiked, is no loiiger in the hands of 
the pureliabcr. No attuchmeut was laTd on while 
the pi ice lemained with him. It has been paid ^ 
the Assignees of the Baukropt Esute of the fo 
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lor, in whoni, bj the I*iat of tmehtUenged Bao- 
kruptcy, the W^e £8tAtes of the losol vent, whet- 
her per^Dftl ofliheal^i|j(p absolute]/ vested for the 
benefit of the JRitora of the Baakrupt. (Baiikiu- 
ptcj OrdiDance of 1853 § 81 & 82. 

There is here plainly a very serious change of 
circumstances/, Thin('8 are not only not euiire, 
bat thenmey has been paid for the special bene* 
ilt of «aljBftfcreditors. It is theirs, though as yet 
sol ^'ickWly^ apportioned and distributed. It is 
merged in ihe general Estitte of the Bankrupt. 
It is massed and confounded with the other pro- 
perty of the Bankrupt, for it is in the hands of 
•the assignee who holds all the property together, 
for the general behoof. Suppose the price had 
been paid to Bosse himself and had passed among 
lus other efikcts, we do not see how any privi- 
Isge ooald hax^'beeu any longer maintained in 
ftivor of the mîtior. 

But we think, in the present case, her position 
iseren weaker, ibr payment has been made to 
the Assignee who represented primarily not Bos- 
se^ but his^reditors. It is only the mere rever- 
nonary interest that remains in Bosse, after liqui- 
dation of ay^his debts. Accordiugly we tLiuk 
that paymenrto the Assignee may be held l<. be 
still less fiiTorable to the minor's claim than piy- 
naal to Bosae himself. 

In locking at a question like this thete are 
tatb distinct and separate positions or si ages 
which may be noted. The firât case is when an 
Inscription has been taken within the proper 
time in &vor of the wife or minor, whereby those 
parties have the preference secured over the im- 
moreable subjects. The second is where the legal 
mortgage has not been taken, and where the pro- 
perty has been sold and cleared, and so passes free 
aad uniocumbered into the handed of a purchaser, 
bat the prioe being extant and unpaid can be at- 
tached by the wile or minor, as a substitute lor 
the land ; and there ia the third case, where there 
has been no inseripiion of the legal mortgage, w^ere 
the property has been sold and has passed into the 
potcfaoser's hands, who has actually paid the price, 
la that case we are of opinion that all privilege is 
kiB^ both as against the Estaie and the price, and 
the t«rty, wife or minor as the case may be, re- 
mains only a simple creditor of the husband or tu- 
tor. 


We think that the present case ialls within this 
ihkddass. 

The present application of the minor, for a 
preference over the sum of $ 2500 in question, 
moat be refused, and she wi 1 take her place only 
akwg with the general body of her tutoi-'s credi- 
tors* 

'Without costs. 


Aucun hét0ur né pourra introduire m Justice une 
action relatif $ aux droits immobiliers du mineur^ 
ni acquiescer à une demaf»de relative aux mêmes droits 
sans Vautorisation du Conseil de Famille. 

Bien que» cette formalité n*ait été prescrite qu^en 

Javeur du mineur^ le débiteur peut en première inS'» 

tance, réclamer /^accomplissement de cette formalité 

avant qu'il soit prononcé jugement contre lui. Secito 

après le jugement ou devant la Cour d^ appel, 

La Cour pourra ordonner V accomplissement de 
cette Jor ma Uté nunc pio tune avant que le juge» 
ment ne soit rendu ; mais en pareil castes frais se^ 
ront supportés pnr te tuteur qui a intenté faction 
s€MS ^autorisation du Conseil de Famille. 


GuÀBDiAirsHiP, — Action TOUcraNG the rbal 
PROPERTTOP A WARD,— Sanction of the vaxl* 
LY Council, — Costs op suit,— Power or at- 
torney, — Power to sue C. C. arts. 461 & 464, 


A guardian cannot enter an action touching the 
real property of his ward unthoui the sanction o/a 
Family Coundh 

Though the objection is generally relative lo 

the mirun-^ a Defendant mag, in the Court of Chi» 

ginal jurisdiction^ insist on it being juljUled before 

judgment is given. Seciis after judgment or in the 

Appellate Court. 

But the formality may be ordered to be postponed 
nunc pro tunc before judgment icosts^ as aruU^wiU 
be borne by the guardian who has acted with&ut 
the sanction of the Family Council. 

LOULLIÉ AND OBS,— PlaintiflSi 

Versus 
PAILLOTTE & ANOB^-^ Defendants 

And y 

PAILLOTTE & ANOB^—PlaintiflEi 

Versus 

BONNEFIN & WIFE,— Défendants 

And 

BONNEFIN & WIFE,— Plaintifia 

Vsrsus 
BONNEFIN THE SON,— Defendant 

And 

BONNEFIN THE SON,— Plaintiff 

Versus 
BLONDE AU,— Defendant. 


Sapreme Coiirtt 

TuivLLK, — Action relative AUit droits im- 
MQBiLSEM nu MINEUR,— Autorisation j>u Con- 
ssiL DB Fahillb,— Action intentée sans cet- 

XR AUTOBIflATION,— DiPENS ET POUVOIR M PLAI- 




Before : 

His Honor the Chiep Judge and 
The Honorable M. Justice Colin. 


S. J. Douglas,— ) of Counsel for LouUteA Ors 
E. Didier» — [ » 

E. Laurent, — Attorney for same, 
Hon. L. Arnaud,— of Counsel for Paillotte 

[& Anor, 

J. PiGNÉGUY,— Attorney for same, 

E. J, Leclézio.- of Counsel for Bonnefin&ux, 
A. J. Colin, -Attorney for same, 

Gr. GuiBERT,— of Couusel for Blondeau, 

F. BOBERT,— Attorney for same. 


^ir -- 


MihUayldSB. 


In this case, which was an action brought by 
ike Plaintiflft to recover thirty acres of hind, alle- 
ged to-be ondnly held by the principnl Defen- 
dants, or the Defendants in warranty, the Decla- 
ration had been originally filed by Mad. Lonllié, 
in. the capacity of guaidian of her Initior chihi, 
also by Chaples LonlHé and Mrs. Pasnin, two 
children of the Ute Bertrand Gomeitle Lonllié, 
and of age.' 

By an amendment, which was allowed by the 
Court, the widow LoulUé appeared upon the Be- 
- oord not only in the capacity of guardian original- 
ly aseumed by her, but also in hen own personal 
name, on account of the community of goods 
which had existed between her late husband and 
herself. 

By a second amendment, allowed by the CJourti 
on payment of the costs of the^ day,, one Nioo-. 
las Corneille Loullié, who had not appeared, 
as eo-Plaintiff, was allowed to be made a party to j 
tha^ùae as auoh, he being likewise o«e of the 
childneo and co-heirs of tàe Ute B^tr^ad Cor* 
neiile Louilié. 

The cause came on for trial on the, ISth of 
May instant, and on the idth, afltair the Piaiiiti£EsV 
case had been opened^ 

The Hon. L. Arnaud, for the prinoipsA Defen- 
dants, who had given notice at the b^^ioning of 
the trial that he had objections • to take, urged 
that the Plaintifis' ease was not properly before 
tbe Court, that Art : 464 Civil Code required 
that, before a gu«frdiaii could brlifg aa action 
touching his ward's rights to real property, a 
family council must assemble and autbprize tbe 
intended proceedings. 2ndly. That, as far as 
Nicolas Corneille Loulllé, the new co- Plain tiff 
was cuoeér'Bêd the power of Attorney sen^ by him 
to Mrs Mars, who appeared as his representative, 
did not authorize that gentleopaa to join ^in the 
Action now before the Court. 

« 

LEGuina Juji. & Gr. Guibekt followed on the 
same side. 

S. J. Douglas, (Didixk with bim) for the 
Plaintiffs, argupd that this was not a 4:aae for a 
non-suft, the pleadings were intended to mislead 
the PlaintifFs, and besides this was a nullity rela- 
tive to thQ Minor, it applied only to qqq, of the 
parties, the others not being touched by the same. 
If driven to it, he would be. ready to proceed in 
the name of the majors alone. He was entitled to 
do now what should mot e properly have been done 
before, but it w;as not too kte. As to the suf- 
ficiency of the powir^rs of, attorney, its. very terms 
tented to show thi^t such an action ap tUs must 
have been contemplated. He cited. S. V. 82-2-556. 

Meblin, Question de Droii PresoipUoff, D. 14. 
The Hon. L. Arnaud, in reply, contended that 
the authority quoted on the other side did not ap- 
ply, and that it was impossible that the Court, 
onoe warned of the fact^ could allow an action, 
brought in the name of the minon to go on wi- 
thout thô opinion of a family Council. As to the 
right of thePlaintitf to proceed without the minor 
when the actioi^ was brought in his aaine, and the 
mother's persomdxight on^cameintO' the field by 



a Bubseqnent amen(imen<^ . this eojild npi bi) 
ih« mialM' ^euld be ordéifed to' be maie a 
the causey so that his interest^i protected, a4A 
that the Defendants should ^Bb all the ' 
claimants, in one suit before theTJonrt. 


JUDGMENT. 

We see nothing in the pleadings ,tiiaUbiild poih 
sibly mislead the Plaintifis, the plot fmi^ te li#t 
only that they' have no right of action» but that 
they have no capacity tp sue, ai;id if it be triMillMt 
the guardian jof the minor canpot oU^m Fea%|pf»- 
perty in the name of the miaoTf.Kritiboa^^tlieiiii* 
thorization be not shown, the guaf;dian.hia nO'. ca- 
pacity to act.. 

Besides, if this plea did not.conirey (to thfrFIaiil- 
tifis sufficient information, tbei^les of Conit^pa- 
me into operation to help them i .they migktifcsM 
applied to have the meaning of the plea more 
clearly set out ; this is of ià^% waéiik» apipMMtioii 
of the principle is not i^i^w; pleap simiUir to^tba/one 
complained have on application beep severaL tiniaa 
Qrderpdto be nftor» fully .and mora preoiaaly «■- 
tended. 

* 

We lu^e no doubt that.nnder Art :2 4614 Cam» 
Code, the autbori«atioa of a iamily .eQunéJbiiimi^ 
cessary for the prosecution of A.ii^ior^ real. dgkÉs 
and being informed that this formality has not 
been fulSled^.we are, of lOpinioa tbat Uovght^tebo 
fulfilled before it is too late for tbp î^e^ndaMito 
com^lain^ 

It has been argued that tbQ nqlUiy would ba 
n^relj relative, that the minor at$Nae could wi^ 
it. 

' «' . ' • 

Th^*^ ar^r Pi> d<Hibt» relative nallbies, aomieiAf 
solutel/t.so, as for inatanoe the non validity of -^ ba 
aQt und^rpriyfite sigoatnnee^ which. haàmot^'-foeaB 
ijoade dPuÛlft nk^f^ it should. havBvbeet o|ad» dott» 
ble. Theimrties» %iiono m^ ntge that tbfr «et 
cannot be acted upoo, when ;thfly. have not. alrea- 
dy executed tb^QftutracL Other posittrdyvViMi* 
ve objections might easily be quoted*. Bot' thai 
whicharisesout c;f Art.,464 is relative 'O&lyr m 
far that if urged no4 before the Oowi of origjaal 
iurisdiçtion, but ^^^ Court of Appellate, ^mriydio* 
tion, it/virould be too late fir^thifedpankiesto mâla^ 
tain it. But the very authorities that so decide 
are construed not to apply to the case where a 
Dtefendant, who is si^ed bj( a miupi; fofi.Wlloia jthe 
formality in question has not been fulflUed^ 
urges the objection before he opens his defence on 
the merits. He does not here take «p. an pbjeelîoh 
whicb should pnly be set up. by the minor» he doea 
not touch the contri^t under which the i9i9or'# 
rights rest, he does not interfeie with thq^^ rights» 
if lawful and true, but he says if Judgment goaa 
in my favor or against me I wish to have a final 
judgment and one which I may not be exposed* to 
see of comparative inefiicacily, if the minor shoald 
think of taking the ohjjection. I am safe if tha 
law is obeyed if I have not barred myself from 
such right by my own neigUgence. 

This^ we are4>f t>ptnton with the authoriliea we 
have consulted, {mier aUa Vtde S. ^.41-1-426^1^ 
notam) the Defendants have f^ ri^ to plead, and 
I we think that this guardian hkid no right to enter 
an action touching^ the minor's «eal prepeHy wi» 
thout the authorization of a fiuaily counciL 
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jeetion he nut abcolntelj rdativo tQ the minor. It 
il » in a rtrj great meafliira, «o much so «ibilt 
if Ihe Defendants^ had ohoteo to< prove on the 
meriti, they could not Bubaeqaently have comr 
plained of the Don-authorization of the family 
oaaodl TRhaithe Defendanta are entitled to daim 
iLthis thati the prpeeediog» be sanctioned by a 
fiy^ily ooancii, and the queetioD. therefore arises : 
ought aaeh aanetioii to precede action brought» or 
mj the funily cooncil be held, pending the ac- 
tien» miiitf prtt 4ufœf It ia to be remaiked tliat 
Art. 464 does not exact that the sanction of the 
fiunilj council shall he préalable it cerfbiuly en- 
aoli that aie guardtaa may not .bring the action, 
Isrti by reference to Art. 461, which is relative to 
lhs.pbiffera of the guaodian to accept or repudiate 
ijoese^on for the oMnor^ wet. find thajt ihe^ laM 
iphacfatiasttoh oase% reqniiies a sanction preee* 
tet from the fiimily council, enacts so distinctly 
the words are autariaation préalable du earuml 4b 
JamlUy words which are not in Art. 464. The 
rsaioaoftiâa diaereace.it is pecbapa onneoes- 
Mry to eéosider,,f9r the differeaoe is clear and. ex- 
plicit, the lawwilia the piwrioossfmction in the 
one ease, says nothing of the time in the other, but 
in realiç iiae on the sur&oe ; in the casé of Art. 
461 tfaera^are na opposing parties to eiaini, as in 
tfaa^casa of Arti 464, the execution of the 
l<yl iantta&t^«; in the case .of Art i 461 the 
guardian, by repudiating^ a e uecession, might 
so«etiiiiea cause gi^eat asischief, and- he is not 
attmrod in use his mn nnassisied t Jsdgmena$ 
in the case of Art : 464, should the notion suc- 
ceed, the minors are benefited, should it fail, 
tb^a.is DO doubt tbat the eosta incurred by Ihe 
gnavdisB who. acta without the leave ^ the fa« 
]^ •eaoneil âuiI^ be berae by hitioaelf personally ; 
and the minor, fnwLwham^tha right to objeel is 
not taken away, may challenge his guardian's acts 
aC.lèîiiiillf ai» «rhe^/th^ fami^/fioUBfiiLhaanotau- 
*^'^ tflii thnnii 

We are of opinion therefore, and we have besides 

tk» fnlhorHjt of M^fùrel v. LoûMche^ reported in 

Bmôii'a i^^pori» 186d-Page 11^ in èdppdrt of our 

viM, that in a case lika tlfis a^ family council 

iH^,'afc'thi6 stage- of the proceedings be held to 

i^iolkvBor r^sete sanction the guardian's ac- 

tiaal .We ^all allow this to be done on payment 

\tf Urn LenllK, who certainly ought not to have 

aeieiwitkodt folfilling the foMnality required by 

Mtt 4d4,4)f the oost0 of the day: 

IfeshaiFàliéwtto case to stand over until the 
fm Wednesday of liéxt termj ib give her time to I 
bè'HMfo ta etind, and to piiy the costs. I 

It is unnecessary to decide whether the three 
oSUr o6-Flaintif^ can sue alone ; no bbiibt Uiey 
nit^lM)Àr that if 4 ^heir does not choose to 
«tfTfr co-Plaîntîff, the otlfer co-heirs cannot be 
deprived 6f their rights ; the usual Way is to 
make ihe co-heir t^l^o will not move a party to the 
pnksee^iûgst birt here'idiie action was brought fn the 
naâ^ of the minor } we know he ha« the same 
iifiijresi as fhe other co-heirs, be that interest a 
liâd dtie or not we do not know that the &mily 
oùAààï wUl refuse its sanction, and the mischief 
has happened solely through the laches of the 
«aidian, Madame LouUié, who has not acted as 
die Aatild lû^ sfctëd. 

WJb tlâî^ it ri|^t, in âiis Case, without Mjipg 


tmora.of tife wneinliprinaipie^ tbatilfad|Bmr:4>>t!A» 
hé shoufd payitbe, toèUi of the t anctitnf'ofa t family 
Council. The other Plaintifis cannot complain,, 
they should h^ve known bejfpre they jfiinfird ' Ma« 
dame Loullié« who then acted solely as giiardi^m of 
her minor child, that no family (jouncil had ;aa- 
thorized her* 


Should the family council decline ta 
the action brought in the minor's nam^; the f^ 
suit muKt then be that Mme Loulllé will, in her 
capacity of guardian, be nonsuited, and that she 
will hav0 to \>e made a party in the: cause ti|:lhat 
capacity, though not as co-Plaintiff, sp that all 
the parties known to be co-heirs should be before 
the Court. 

We have anothei* objection to deal with, 
before we exhaust the casQ now before us, 
that which relates to the sufficiency of ^b^ 
power of attorney which does not carry witll 
it the special right of sueing, but this power 
of attorney is not only a general one, bot specially 
empowers William Mars to enter into and takc^ 
possession, of all personal and real property to 
nhich Nicolas Loullîé may be entitled in the Is- 
land of Mauritius. Now Mars, trying to enter into' 
and take possession of Nicolas Lou lié*s share of 
the thirty acres' bf land in * (Question, meets 
with legal opposition, sorely the intent, (and 
we must always seek to find whf|t the intent 
of parties was,) cannot hpre have been that if 
Mars is to take possession of real property and 
, meets witti an opposition that a Court of law 
alone can adjudicate upon, he shall' stop ; thé in- 
tent is assuredly this, that he shall use all legal 
and lawftd means to do that which h» is espe» 
cially authorized and ampowerèd to dot, and Coin- 
ing the co*heii's in an action brought for the re- 
covery of reaL pcioperty whieh, if he suebéefc, 
he shall take possession o( is the most legal and 
.lawful mode of ciurying his power of Attorney 
into execution. 

, It seems to us that tjhô power had really such 
proceedings «i thosein view, otherwise the ge- 
neral pawera which precede this special clatis# 
would have suttced* 

No practical retfult c-onld, in our opinion, arise 
out of a diiêrent interpretation of the power of^ 
attorney before us if wecbuld interpret it differ- 
ently. Ai the instance of ihe Defendants we 
have ordered this geirtlemim Nicolas Loullîé. t6 
be made a party to the cause, the Defencbints 
have received the costs which they weca 
fooad ei^iited to an that account, end it is 
'somewhat étrange that^ after complaining of the 
prooeediogs because Nicolas Loottié was not a 
party to them, they should now complain that hé 
18 a party to them. If the power had not been 
Bilfilment, the result must in this particalar ftnh 
taaae have been, that we should^have ordered the 
neceosanyiBteps to he taken to protect the unde- 
fended rights of an absent heir, when tfaatht^r 
has been ordered to be made a party to the 
suit, at the request of his oppponents. 

Thec^ise shall therefore be stayed until itie. 
first Wednesday of next term. Mme LouUié, in ^ 
the meanwhile, is directed to call together a 
family council to sanction or refuise. to enii/etioa 
the real action brought by her foi* hejr , mlnops . 
child^t^e said aanction to be f>9f^w(^iPKff ^««m . 


vm 


ifgnuited, md this to be done on pAjrmentof 
(he costs of the ^7 bj Mad« Loollié. 

If the authoriasation be not granted, and then 
onlj^a non suit to be entered as far as Made.LouU 
lié ; in her capacitj of guardian to her minor child 
is concerned, and steps to be taken by the other 
CO Phiintiffd before they proceed, to make her, in 
her said capacity, a party to the proceedings as. a 
Defendant, if necessary ; this also to be done in 
payment of the costs of the day. 

The objection as to Niooh» LouUié's power 
overruled. 


Coori 

Servitudi!,'— CHAusséE, — Action possss- 
soiHB,— Execution d'un Jugement de la Cour 
SupREiCE,-— Interpretation du Jugement. 


Easement,— Cause wat, — Possessory Ac- 
tion, — Execution of a Judgment op the 
Supreme Court,— Interpretation of the 
Judgment. 

BRUE.— Pkintiff 

A versus. 

DUVAL. —Defendant. 


Before ; 
The Honorable M. Justice Colin. 

E. J. Lbcl&io,— Of Coonsel for Plaintiff. 
J. GuiBERT,— Plaintiff's Attorney. 
L. BauiLLARD,— Of Counsel fbr Defendant. 
, J. PiGN^UY,— Defendant's Attorney. 

5th July 1865. 


( Vide Supra, Vol IV Page 62.) 

On the 30th May 1865, E. J. Lecl&io ob- 
tained h Bute Niai, on behalf of Brue, calling 
npon Duval to shew cause why, in spite of his 
the Shid Duvars protest, Usher Cherry Gellé, to 
whom Wanant had been issued by the Joint Qerk 
^ Flacq, shoMld not oondnne 10 execute , suoh 
Warrant, the said DuvaJ having pat on the Judg- 
ment of the Court of the 6th May 1864, a cons- 
^potion which was not the true and real and 
legal construction or interpretation of the same. 

L. EouiLLARD showed cause and relied on cer- 
tain Affidavits and on the terms of the Judgment 
of the Court to show that the Judgment had 
been duly executed. 

Lbclezio, in reply, urged that he shewed by 
the Affidavits he produced, that such was not the 
case, and that Brue had suffei«d great inconve- 
nience from the under execution of the Judgment. 




tfae right of creinog, widi èû jriroefnes or ghiall 
fishing boats, an arm of the sea across wUch 
Duval had raised up a cause way to lead from the 
main land to a small island where he had set op 
a Distillery. 

The possessory action does not try the absolute 
right, and in terms of the law, its object is mere- 
ly not to allow the person who has had legal pos- 
session fOT more, than one year to be summarily 
disturbed, but to support such possession aatil 
the Supreme Court has adjudicated npon the ab- 
solute rights 

The possessory rights proved by Brve were 
to the effect tha^ until the cause way in ques- 
tion had been raised up and repaired by Duval 
he could pull across the arm of the sea, go in and 
out without difficulty, and that Dnv^i's cause way 
had checked and prevented his free use of those 
rights. 

It was also proved that there has been, for ma* 
ny years, an dd cause way there, and thatDnval 
had merely repaired and raised it up. 

The Action being solely a possessory action, the 
Judgment maintaining such possession could and 
did go no farther than this, that, until the Snpie* 
me Court has decided on the actual merits of the 
absolute right, Brue was not to be molesied in his 
free egress to the sea and ingress from the sea, 
across the arm of the sea, by any works oooatmo- 
ted by Duval. 

Duval's duty was therefoi*e to cause ail impe- 
diments to such free egress and ingress to oease 
until he had established his right by a Patitoty 
Action before the Supreme Court. 

The question before me now is this: Ifoa Du- 
val executed the Judgment of the Court according 
to its tenor and spirit ? 


The' affidavits are contradictory, but it may be 
from them, I think, safely assumed that Duval 
has executed the Judgment, so far at least that 
Brue can go out to sea and return, whenerer he 
pleases, with his boats, and that he has done by 
erecting a drawbridge across the , cause-way, le^ 
viDg an opening for ingoing and out «oing 
bouts, 12 feet in vrldth and a depth of walw 
greater by 3 or 4 feet than before Duval having 
entirely removed below the draw Bridge, not only 
the obstruction caused by his own works but also 
the stones which formed the old causeway, that 
which existed prior to Brue's possessoiy righte. 

Now it is difficult to conceive that Brue had 
any other rights of possession in and over an arm 
of the sea except the right of pulUng or rowing 
across, so as to go out to the open sea and retain, 
at least no other right of possession was proved. 


JUDGMENT. , 

In May 1864, this Court .gave Judgment in 
an Apffeal from a Decision of the District Court 
of 'FLicq, between Brue and Duval, and rever- 
sing the Order appealed against, held that, on 
the facts, a possessory action lay, and that 
if it did lie, Brue had made out before the Court 
befew that be bad, for more than one yeu*,enjoyed 


By DuvaFs works, Brue had been deprived ' of 
that right ; bv the Judgment of the Court it waa 
ordered that Brue's right should be maintained 
f or restored ; by Duval's execution of the Judg- 
ment Brue had restored to him the free right 
of egress and ingress that he had lost. 

I was pressed to order that the whole cause way 
should be destroyed, whatever might have beea 
the consequences, and it must be i^dmitted that 
I they would have been most serious to DutaL 
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I mtiii liaTd^id eoustnied ihe eaaiê^ if ^^re 
had been no cansewtrf at all, ' bat there had been, 
apparently for many years, a causeway there ; it 
had become dilapidated by time and probably by 
the action of the waves of the ue&, and it was 
owing to its dilapidated state that pirogues could 
go over to the sea. The possessory right interfered 
with, by the fact that Duval repaired and raised up 
aie causeway, was, as far as the evidence disclo- 
sed, solely this right of ingress and egress ;^that 
right 'i» entirely restored by Duval. 


I see no ground upon which I could now, be- 
fore the absolute right ia tried, order him, whilst 
he ruins his own interest, to place Brue in posses- 
sion of greater possessory rights than before. 

It WB« urged that the ^'Riviere du PosUT flows 
into the sea at that spot, and tl^tits waters may 
be and were once checked by the causeway in 
question, and driven back upon Mr. Brue's camp 
and lands which were inundated. 


If that is the case, Brue has his legal remedy ; 
bat H is perfectly plain that if the cause way across 
the arm of the sea checks the outflow of 
the waters- of the river, this must have 
been the case in a gi'eater or lesser degree befo- 
re, for there was the causeway, for years, and 
without an opening, and DuvaFs interference was 
in raising it up when it had. became dilapidated. 
Dot in constructing it. 

On the whole I am of opinion, considering that 
easements are always construed so as to be as 
light as possible, looking at the facts of possession 
proved before' the District Court, the Judgment of 
this Court which plainly points out the nature of the 
possession obtained by Brue and interfered with 
by DaVal, and the Affidavits put in, that Duval 
haiï not put a wrong construction on the Judgment 
but has fairly executed it. 

He further offers to make another and similar 
opening so as to aroid any possible di^nger. * Of 
that ojfér I say noliiing, it is a matter for hid own 
consideration. 


Bis much to be regretted that the absolute 
right was not tried instead of a mere pos- 
sessoiy right whicfi finally decides very little ; 
bat viewing the facts as I find them I am 
satisfied tihat the Judgment has been fairly eze-» 
cuted, and that all the rights of possession found 
by the Jadgment to have been held by Brue, 
liave bben in substance restored to him. 

The Rale nrast be discharged with costs. 


Bankruptcy Cooit. 

FAILtitS, — DÉTOÙKNEMENT D'OBJETS,— Re- 

riTB DÉ Certificat. 


BiîntipPTCT,— Withdrawal of moveable 
KPrtCTs,— Certificate refused. 

Bankruptcy A. LEFEBURE. 


Before : 
TÎDE Bi»^. Mr. Justice Colin. 

J. L. CoUKr^^rof Counsel £br Bankrupt 
F. YiciOB»—- Attorney for «une. 
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In this case, Auguste and Antony Lefebure, 
trading at the time under the style of A. Le&bu- 
re & Co., had petitioned the Court for an Arrange- 
inent under the control of the Court. 

The creditors of the Petitioners declined to as- 
sent to the proposed Arrangement, and the Peti- 
tioners were adjudicated Bankrupts. 

One of the Bankrupts, Antony Lefeburc, has 
not been examined, owing ta his state of health 
which has, it appears, bean getting worse and 
worse, and by consent of the Assignees, his ezn- 
mination was delayed until he could attend the 
Court. 

Auguste Lefèbure was examined, and after the 
usual delays, moved for his Certificate. 

The Assignees opposed the application and I 
took time to consider. 


The books of the Bankrupt, such Books, at least 
as I found, were kept in the most slovenly way ; 
it is difficult to put any truth in the entries of 
receipts in those books. The Bankrupt himself 
states that he made those entries only when he 
had time. 

But that is very far ^om being the sole ground 
upon- which the Assignees rest their objections. 
The bankrupts were livery stable Keepers^ 
and when they failed, very few hoj*ses and car- 
riages were delivered over to the Official Assig- 
nee ; we have however been able to discover that 
one carriage at least has been placed in the custo- 
dy of a friend, sold said the Bankrupt, but thd 
enquiry proved that it had not been sold: Seve- 
ral horses also were alleged to have been sold 
one Jean Montagu, but the circnmstances attending 
such sale, and the manner of working the horses 
and generally of carrying on his trade, in connec- 
tion with those horses, seemed so very suspicious 
iSiat I authorized the Assignees to bring before 
the Supreme Court an action, to recover pos- 
session of the horses as being not Montagu's but 
in reality thé Bankrupt's property. All further 
proceedings in Bankruptcy were in the meanwhile 
suspended, and the action was brought* 

It appears that after plea^ng to the action 
Montagafell hta case hopeless^ and a Judgtnent by 
consent restored to the Assignees the possession 
of the horses sybtematically stated by Auguste- 
Lefebure to have been sold to Jean Montagu. 

It is therefore perfectly plain that the Bank- 
rupt is not entitled to, has not deserved the Cer- 
tificate he applies for, as I am dearlyof opinion that 
he worked the horses alleged to have been sold 
to Mentagu for his own account^ and that the al- 
leged sale has never taken place. ' 


The Bankrupt has no doubt, not only owing to 
the proceedings taken, or the action brought by; 
the Assignees, but also because he suffered some- 
time to elapse before he moved for his Certificate, 
been already somewhat punished, but he deserves 
more punishment than what he has been made 
to suffer, - 

IshaUiDotignBiiaCarttftoaffe fo^ thr termof 
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two j^vBf and for that period I must deprive 
the Bankrupt of protection ; he shall be left at 
•the mercy of his creditors. After two years ha- 
re elapsed, he shall not get a Certifiéate as a mat- | 
ter of course, but may apply again for obtaining 
protection, then and then alone. 


Supreme Cooit. 

Vente d'une pobtion indivise d'usupruit, — 
hort du vendeur, — ^action en resolution de 
vente, — autorlti de la chose jugée, 


9 ï Sale op an undivided portion of an usu- 
fruct, — Death oe the vendor, — Action in 

CANCELLATION OP SALE, — ^PLEA OP " ReS JUDI- 


CATA. 


»» 


WIDOW DUCASSE Plaintiff 
versus. 
SENEQUE Defendant. 


Before : 
His Honor the Chief Judge and 
The Honorable Mr Justicic Bestel. 


Bon. H. Kobnig,— of Coansel for Plaintiff, 
E. Pastor,— Plaintiff's Attorney. 
S. J. Douglas, — of Counsel for Defendant. 
A. J. Colin, — Defendant's Attorney. 

6th Julj/ 1866. 

By his Last Will and Testament Mr Dnquilio 
bequeathed to Hersilie Ducasse, the daughter of 
Widow J. B. Ducasse, the bare ownership of his 
estate '* VEtoild^ situate in the District of Black 
Biver. 

By the same Will, the usufruct of the said Es- 
tate was disposed of as follows : *' Sa mère, Mme 
*< Vve Ducasse, aura la direction et la conduite de 
'* tout ce qui lui est donné et légué par moi au 
'^ présent et à la jouissance avec sa fille, sa vie 
" durante." 

In 1853, Hersilie Ducasse, who was then Wi- 
dow Bouisson, sold the bare ownership of the Es- 
tate FE^ot'/e above mentioned and one undivided 
half in the usufruct thereof to Edouard Sénèque. 

In 1855 — Widow Ducasse entered an action 
against Sénèque for the cancellation of the sale 
made to him by Widow Bouisson as aforesaid, and 
by Judgment of the Supreme Court dated Fe- 
bruary 1856, this action was dismissed without 
costs. 

Sometime after the Judgment just mentioned 
an agreement was entered into between the said 
Sénèque and Emilien Pastor, acting as Attorney 
of Widow Ducasse, whereby the said Pastor ac- 
ting as aforesaid sold to Sénèque the undivided half 
of Mrs Widow Ducasse in the usufruct of the 
Estate L^Etatky and bound himself to have a Notarial 
deed of such sale drawn up by Mr Pelte, Notary 
public, and signed by the said Widow Ducasse. 

This last promise was never executed, being 
the result of a misunderstanding between Mrs 
Widow Ducasse and her Attorney, and the said 
Widow Ducasse declaring that she never meant 

to authorize her Attorney to sell her share in the 
usu6*uct of the Estate L'Etoile. 

Mrs Bouisson having died on or about the year 
1862, her mother, Widow Ducasse, entered an 
action against Sénèque in cancoUatioa of the sa- 


le made to him by Widow Bouisson of her undi- 
vided half in the usufructof the Estate L'Etoile^ 

On this action being entered, Sénèque, by a 
second action, claimed from Widow Ducasse the 
execution of the above mentioned agreement en- 
tered into between him, the said Sénèque, and 
Emilien Pastor, having acted as Attorney of Du- 
casse. 

These two Actions being called on the same 
day before the : Supreme Court, preliminary 
objections were taken by the Defendant respecti- 
vely on both action upon which the Court gav« 
the following judgment in the first action. 

JUDGMENT. 

In this case, the Plaintiff, seeks to set aside 
the sale, by Widow Bouisson, of the usufruct 
granted to her, in common with her mother, -the 
Plaintifi^, by one Duquilio, by his Last Will. 

This Demand rests on the wording of Duqui* 
lio's. Will, which runs as follows : Art 2me " Je 
'* donne et lègue, en toute propriété, à Hersilie 
" Ducasse, fille légitime de Mme Vve. J. B. Du- 
,' casse, mon habitation nommée V Etoile.^ 

^' Sa mère. Madame Vve Ducasse, aura la di- 
^ rection et la conduite de tout ce qui lui est 
'* donné et légué par moi au présent, et à IdLJouU' 
" sanee indivise avec sa filUy 'sa vie durante." 

S. J. Douglas took a preliminary objection to 
this demand, on the ground of the existence of a 
previous Judgment given between the same par- 
ties, on a previous action, based on the same cau- 
se, between the same paities^ and brought by the 
Plaintifif against the then and present Defendant^ 
in the same capacity as in the present suit. (Art; 
1351 C.C .) He contended accordingly that this 
act ion should be dismissed with costs. 

Hon. H. KcENia, for the Plaintiff, denied the al- 
leged existence of any such previous Judgment. 

In the first Action, the PlaintiffDucasse sought 
j to set aside the sale by Widow Bouisson, of 
I her usufruct and of the bare ownership of the 
Estate " VLtoiUr 


Advised however that her daughter Widow 
Bouisson had a right to part with her share of 
( the undivided usufruct during her own life, and 
the right of selling the whole of the Estate of 
which the bare ownership had been bequeathed to 
her absolutely, the Widow Ducasse consented to 
Judgment being recorded on the 8th February 
1856 for the Defendant, dismissing her demand, 
each party paying its own costs. 

» 

In the present Action, the Phiintifi* seeks to 
set aside the sale to Sénèque, by Widow Bouis- 
son, of the latter's share in the undivided usu* 
fruct, from the day of Mrs Bouisson's death, on 
the strength of the enactment of Art. 617 C. O. 
which wills that : " L'usufruit s'éteint par la 
mort de l'usufruitier." 


The two causes of kction are not the same, nor 
are the objects contemplated in the two Actions 
the same. The first action embraced the usufruct 
and the ownership of the Estate absolutely. 
This Action is confined to set aside the sale of 
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the usufruct, and in so fkr merely, as the, interest 
ofthe Plaintiff is affected bj sncli sale posterior 
to the extinction of the usufruct of the Widow 
£oai88on by her death. 

We are clearly of opinion that the rule ** i?«J 
Judicata " does not apply in this case. . 

The objection of Douglas is therefore overru- 
led, the merits of this casd to be gone into next 
term« / 

Costs reseryed to be adjudicated upon with the 
merits. 


Supreme Cooit. 

Pbombsbe be vente d'une pobtiôn indivise 

d'usufruit, — ^AVOUÉ, — ^PROCUBATOR AD LITEM. 


pROiaSB OF SALE OP AN UNDIVIDED PART OF 
AN USURFBUCT, — ATTORNEY AT LAW, — PrOCU- 
BATOS AT UTSH. 


SENEQUE Plaiatiff. 
WIDOW DUCASSE Defendant, 


Before : 
His Honor the Chief Judge and 
The Honorable Mr Justice Bestel, 


S. J. Douglas, — of Couneel for Plaintiff. 

A J. Colin,— Plaintiff's Attorney. 

Honorable H. Kœnig, — of Counsel for Defendant. 

E. PisTOB,— Defendant's attorney. 

{Sequel of the last case.) 

5th July 1865. 

The Declaration, in this case, concludes with 
ibe following prayer : that the Defendant be 
condemned to execute the sale of the moiety of 
the nsnfruct of the Estate. " V Etoile'' (in the 
District of'Black Eiver) to the Plaintiff, and that 
the Judgment to be given in this case do stand in 
lieu of an authentic deed of sale in default by the 
Defendant àigning the deed of sale, prepared by 
Mt Notary Pelte, of the moiety of the usufruat 
aforesaid. 

This prayer is based upon the facts alleged in 
the Declaration,, (viz :) That, by an agreement 
dated of the 8th February 1856, signed by the 
Defendant's Attorney, for and in her name, the De- 
fendant had bound herself to sell, by means of an 
authentic deed, to be drawn up by Mr. Notary 
Pelte, her undivided moiety of the usufruct of 
the Estate aforesaid, to the Plaintiff, who is the 
owner of the bare ownership of the said Estate, 
and ofthe other undivided moiety ofthe usufruct 
thereof. 

The consideration of the sale are fully set forth 
in the agreement above mentioned. One of them 
appears to have been fully satisfied by the Plain- 
ti£P8 paying,to Pastor $ 200, being the amount 
ofthe costs in an Action between the same par- 
ties, decided in 'favor of the now Plaintiff, who 
alleges his readiness to fulfil the other conditions 
kid to his charge by the agreement between par- 
ties, on the Defendant signing the deed of sale 
prepared by Pelte, signed by Plaintiff and awai- 
ting the Defendant's signature for its completion. 


who denies having ever ratified the agreement 
referred to, and denies to the Plaintiff any right 
of action. 

The Plaintiff replied that the Defendant, seve- 
ral times and at several periods, always ratified, 
by her presence and knowledge, the agreement Ki 
his Declaration mentioned ; and that, at all events, 
she never took any steps in order to disavow her 
Attorney at law, £• Pastor, who signed the sa- 
me on her behalf. 

The Defendant in her rejoinder denied these 
allegations. 

In opening his case, Douglas laid before the 
Court O^e agreement above referred to, which, he 
contended, was binding upon the Plaintiff : 
lo. That instrument was signed by Pastor, her 
Attorney, " pour Veuve Ducasse," who 2ndl/, far 
from disavowing the act of her Attorney, has re- 
cognized the validity of the agreement entered 
into by him in her name, by allowing her Attorney 
Pastor receiving from Plaintiff, in pursuance of the 
latter's undertaking in the agreement, the amount 
of ;$[ 200, in payment of the costs awarded against 
her on a previous Action between herself and Se- 
nèque. 

That he was ready to prove by witnesses that 
the Détendant had knowledge of the agreement 
which was made at the Bar on the trial of the 
Action referred to in the agreement. 

Hon. H. Eœuig opposed the parole evidence 
tendered both as inadmissible in law and irrele- 
vant. The agreement referred to is not the Judg- 
ment by consent on ^the Action brought by the 
Widow Ducasse for netting aside the sale to Sé- 
nèque by Widow Bouisson of her right to the 
bare an4 of her undivided moiety ownership to 
the usufruct of " P Etoile. " The judgment by 
consent iaof the 8th February 1856 and dismis- 
sed the Action, each party paying his own costs. 

The Judgment by consent now rested upon is 
without date, its tenor is moreover together in- 
consistent with the teims oP the demand adjudi- 
cated upon by the Judgment of the 8th February 
1856, and with the terms of the Judgment, and 
far fi'om its being a judgment by consent, the ve- 
ry wording ofthe instrument shews it evidently 
to be an act of sale (after Judgment) by the At- 
torney of the widow Ducasse to Sénèque. 

Pastor, having exceeded the limits of his au- 
thority as Procurator ad litem, in parting with 
the interest of his client, the agreement set up 
against the Defendant is null and void in law. So 
far from having ever ratified the sale by Pastor 
to Plaintiff, she has brought an action against 
Sénèque for setting aside the sale made by Wi- 
dow Bouisson of her, Mrs Bouisson's, life interest, 
not during her life alone but even after death. 

The parole evidence tendered appears to the 
Court to be inadmissible in law, there not being 
the beginning ot proof required by Art 1347 CO. 
viz : there being no writing emanating from 
the pai*ty against whom this ction has been brought 
and rendering probable the fact alleged against 
the Defendant. 


If it be said that the law considers ai such b e 
Bie Dedaration is traversed by the Defendant, I ginning of proof the writing emanating from the 
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fèpreMntatire of the Defendant, and that in this 
case tke alleged Judgment by consent being sig- 
ned by Pastor for the Defendant, the Plaintiff is 
entitled to prove the ratification by the Defen- 
dant of the agreement set up, the answer is that 
in order that the writing be available against the 
principal, it is requisite that the representative 
should confine himself within the strict Units of 
his authority, whidb is not the case in the present 
instance. 

The Court is of opinion that the proof tende- 
red itit inadmissible in law, and it is accordingly 
ordered that the merits of this case be proceeded 
with next term. 

Coats reserved until Judgment on the merits. 


Supreme Court. 

C0lIR6^D'BAUX,r-CiLNAUX,— PbOPREÉTJB,— POS- 
SSSfilON,— DOHHAGES. 


La -Ceùr peiHaUover des dûmmapes et intérêts' 
à un Rherain, contre son Co-rivêrain, • pour dé» 
tournement dé Peau d'un canal bien que le droit 
des parties à la propriété de Peau n*ait point été 
établi. 

Canal,— RUN op water fob irrigation, — 
Property, — ^Possession,— Damages. 


Whsre- the Plaintifà^ were legally in possession 
oj water from a Canalyforthe purposes ofirri- 
gation, the Court awarded damages against the 
Defendant, a tenant of a/neighbauring estate Jor^ ^ 
abstraction of the water^ although the absolute 
right of properSg-in the eanal and its water was 
not determined. * 


ORIENTALBÂNK<GOBPORATION,Plaintiflb. 

Versus 

LABAT, Defendant; 

Before : 
His Honor the Chïef Judge and 
The Honorable Mr. Justice Colin. 


J. L. CouN,— of Counsel for Pkintifil 
E. DuvrviER,— Phiintiffs Attorney. 
Hon. H. Kœnig,— of Counsel for Defendant. 
£• BouLLi,— Defendant's Attorney. 

ISth August 1865. 

By the interlocutory Judgment in this.case, of 
aist March last, {Supra, page 41.) the Plaintiffs 
were allowed to amend their demand to the effect 
of throwing aside the question of the rights of 
property in the water of the Canal " du moulin à 
poudre " and restricting their case to the question 
of damages, on the alleged ground that the posses- 
sion of the Plaintiffs had been illegally interfered 
with by the Defendant. It will therefore be clear- 
ly understood that the present Judgment ^o de- 
cide nothing as to who are the real owners of this 
Canal and its water. It is only with the subordi- 
nate que&tion of user or possession and the alle- 
ged illegal interferance therewiUi that we have 
now to deal. 

For the décision of the case as now presented 


to us, we ahall haye three points to examine zârti 
whether the Plaintiffs and their author, Mr Mer. 
ven, were in lawful possession of the water of 
the canal for the purpose of imgating their cane 
fields ; second, whether the Defendant interfered 
with that possession; and third, if he did so inter- 
fere, whether his conduct caused damages to Uie 
Plaintiff's crops and to what extent. 

We may here remark that objections we- 
re stated by the Defendant to the admissibility 
of certain of the witnesses adduced by the Plaia- 
tiffs, and while their depositions were taken, in the 
•meantime the objections were reserved to the 
Defendant when the case should come on for ar- 
gument. The Defendant did not^ renew his object 
^ons before the Court, and we have, therefore, 
taken the evidence as it is recorded, bot by no 
means throwing out of view the peculiar posi- 
tion in which some of the witneflses admittedly 
stand. ^ 

As to the first question of the nse'aiitl p0s^' 
sion of water from this Canal, by the Plaintiff and 
the Mervens, for the purposes of irrigation, there 
is no room for doubt. Without going back to the 
title «which their predecessors got from Govam- 
jaent, in the year 1817, we, have the evidence of 
the numerous witnesses who have appeared be- 
fore us and we have a Judgment of the Senior 
District Magistrate of Pamplemousses, dated Sth 
November 1863 in a case between the present 
parties, m the foUowing terms : " It is adiudaed 
that the Pkiutifls (the Bank) be maintaLdîa 
the quiet possession use and enjoyment of the wa- 
ter of the Canal known by the name of'' Canal 
du moulin à poudre,'' and do recover against the 
Defendant the sum of £21 sterling, fo7damages 
»y them sustained, and £ 7. 7. 5 for costs of suit, 
amounting together to the sum of £ 28. 7 «h 5 d! 
sterling," ' 


By this decision, which was not appealed against. 
' and which is now necessarily final, it is definiti 
vely fixed that the Plaintiffs were entitled to be 
maintained in the quiet possession and enjoyment 
of the water of the Canal in question, and that the 
Defendant was bound to indemnify them for the 
damage occasioned by his unlawful usurpation of 

iw^^'^T^.''*''^^' *^^ Defendant, I admit, 
all this but! at once complied with the order of 
the Magistrate as I understood it. I believed that 
I was ordered to have things put in their former 
state, I accordingly shut up an aperture which I 
had sometime before made in the wall of the Ca- 
nal, which admitted a large flow of water to my 
canes, and I replaced another pipe of 6 inches dia- 
meter, which I had found on my first coming to 
the land, conducting the water for irrigation, and 
for which I had substituted the apertVre ab^ve 
spoken of, as the pipe did not conveVthe quaS 
of water which my canes required. H"»" wty 

But while the Defendantgives us this account of 
what he did, we must eee what the evidence on thia 
subject really is. The depositions of the Witnea^ 

bhjed that, smce the Defendant became tenanj of 
: ^^,^ ^^7 : Estate, the supply of water for the 
irrigation of the Plaintiffs' lands of VAglTJ^Z 
has almost entirely disappeared, while the IWen 

dant has constantly irrigated hisowncanes.ItÎ8t™I 
Je Judgment of the District Magistrate d^fSt 
fix inso many words what was the previooiTiiJ; 
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of po^s^Bion of ibe Càxiia for <hà ))Ar^0(^i! of^ 
irrigation, that is to shj, :t does not fix a definite 
proportion or share of tke water as being used 
and possessed by the 'Defendant. But on«* thing is 
perfectly clear, tip to the tenancy of the, Defen- 
dant on "J»fo« DfiiV* Estate the PUiintîff irri- 
gated his canes to a large extent. Subsequetitly 
.to the qntry of the Defendant on the landn of 
" Mon Dénr ** no water was left f<)r the Plaintiffs 
^or irrigation. On the'complaint of the Plaintiff-», 
the Defendant appears tohav^ made an offer to ar- 
ïaDge the distribution of the water between him- 
' self and the PlaintiflTs, but this was declined by the 
latters and the Defendant retained and has retai- 
ned all along the whole or nearly the whole coii- 
H^ntsOT the Canal for his own use. He has tills 
necessarily very much benefited his own planta- 
tions while he has injured those of his neigh- 
boafs, the Plaiotifis. 

It may be that the weather'was unusiially dry and 
tbe supply of water less than in ordinary timeB, 
batjChat was no reason why'the Defendant should 
practically keep it all to himself and thus depri- 
ve the Plaintifis* éanès of thç irrigation they had 
previously enjoyed, and by which they must have 
stood so nuich in need. 


to ef'ûk of their tfommon ckii^rên *'if ^ahi^à^ • 
po tioH of egunl amouui, awi wht^ wte '>of^^^ 
causes having died it wan procefHtd to the "H^ui" 
dation arid pattititm oj the rommmiij^ of §où**9 
which hud excUfed between thcHi, 4hff Oouri kèid 
that etch marringe portion ought ta^t^ àctoràêiig 
to the fiction oJ the law^pnid bock ^^r'ppwl^n** 
and to form part oJ the asset of the community. 
Thiê mode mtghito be prefer*red to the eet^ off 
system which' ntay tsometimt^ h ai 4a rfsêftis tùM* 
trartf to the rights of eer^tain of the to^heirs. 


SAVY.^PlaintiU 
V*'rsut» 

SAVY & OUS.— Defendants. 


Before : 

HisBonor The Chief J'udgk and. 

The Honorable Mr. Justice Bestel. 


Hiëfe is^o doubt th^éfbre thM thé Plaiotiff^ 
kre ehtttled to dadiages; ' we 'have now only to 
tMfBiUéT wftat amount '6f 'loss has been proved. 

Keeping in miiid the ezrtent .of canes afiecfed 
by the withdrawal of the water, the length of 
tune^diiriog which thç withdrawal is complained 
^{«nd the' probable depreciation of tke vulue of 
iti^ plantations by the /want of the water, it ap- 
pears to lis that the sum of £ 140 sterling will 
'meet the justice of the case. 

We cannot give the Plaintiffs full cof^ts here. 
In 'the course of the euit they have been obliged 
ip reduce their demand very much. This they 
were allowed to do by amendment of their case. 
They had not succeeded in proving anything 
like the amount of loss which they claimed in 
their Declaration. At the same time they have 
l^n so far successful and are entitled to a part 
of their costa. 

. Tha^ Amount fWe shall iix atone tliirdofthe 
taxed amount of those costs which the Defendant 
will have to pay. ' 


L. Arnaud,— rOf Counsel for Plaintiff, 
J. PiGNteuY, - PlHluiifTs Attoi ney. 

G. GuiBERT, - t O^Oo"««el iDr>D6fei,<lwits. 

J- GUIBBKT ^ [ ^*^^^*''*^ ^**^'Û^ 

^thMyiiiQ^. 

The Plaintiflr.Jn this ease, . pfiaya for «heiiomplo 
gation by the Court of a dtdd. of partition, drawa 
up .by Notary* Kaoul, .and alleged to be in 8tric4 
conformity to Ihw and the res^ctive, rjgti^ of 
the pai ties interested. 

This application was supported by Douglas, 
as Ministère PuMic, Arnaud and GqwER^jfor 
their reepective ilients, and oppo.^d bjf Ja^V^^IO 
Senr., who stated that Savy the? husband and 
wife had joiuily given to each (ïf their six çljil- 

dren a marriage portion of p. 3000, ilieDuyrivai^i 
of which had been effected with the. tunddbf 
the then exi&ting. community between the .h.ii^* 
band a»id wife Savy, that on the death of &iyy 
the husband the liquidation of the community, 
between himself and wife, and the liquidation' of 
the succession of the husband were .proG«e4dd 
with, • 

The liqt^îdation of that con^munity, it was sa^ 
was based on a wrongly principle eu tailing la 'two- 
fold prejudice on his client. 

IstBytheficititious "ra|>por^' requiredlrom tàe 
heirsSavy, of a sum of^l 8,000,' beil?g4}le.^^I»)unt 
of the ffiarriage portiotis given by^ Savy 4ind vi)^, 
in equal t4iarei«, to ..each of .their.cbjldreni^ wifth 
ititRresi, the gross amount of the ibsi ts had bot*a 
'^Lo^içite le père eiia mè/e ont doté ^ovjointe^ I increased, up(m which needless .i^icreafle a thuger 


Supreme Court. 

•>-AoTE(BE PABT^j&B, — LtQIHDA- 
tRttT'DB'LA cimkDKiAntf^TJEAFPMT*-«<uOMf£N« 

^i€fH,wARTS. ^i208, H6a, 1469, 1471, 1472 et 
W4 BIT C. C. 


mênf'des enfatkt9-ù0mmUns,<^^en^dànHant à ^koeun 
mepart'egaUi et ^qu'après ta mort de fun des 
ip^m Von procède à lia tsqmdntion et au partage 
À la communauté qui a existé entfe euxt il doit 
tt^ fait rapport à ^ette eommtêHaUté des somme» 
fàienôni été iiréês pour doter les enfants. Ce 
ijfiitème>doii être pré/éré à eetui de la compeusa* 
Iftbil, fid parfoii peut conduire à un réeultat 
i^ste pour ceriaims de* ca»pmrtageants, 

^'SCOOifisiON,— Deed of pàktïtion, — Liqui- 
ittlbéor op THE coiEKiFNiTr, — *• Rapport ", — 
(Èâa^Ah[toK,^C. QjiÂBis^ m98, 1468, 1469, 
1471, 1472, ANJ) 1474. 


aum-/)f per centage acciued to and was levitd l>y 
iliei Notary, to the prejudice of the sharers, whosa 
portions must be reduced by the amount of iha 
heavier per centage lev led. 

2o. The number of Ailios required^or ihe stale* 
roent of a n« ediess operation was it^ieased witl^« 
out any compensations to the co-dividors for such 
additional outlay. That, had^ the usuhI mode of 
operation b^ea followed, tihe injustice coiuplAined 
of would never have exidted. 

.. TWhnsband ^nd wifeJjavjqg drawn an emiàl 
amount from the funds of the commuiiity, il^ o^t 
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^th« hosband shonM have h^en set off 8fi:&inFit 
^hedebt of the wife, (Art. 1289 C. C.) ami the 
two d^-ht», thus exrin$çui.*ihed for é*ver by the 
force of the law, would not liave appenred in the 
deed of part'tion, thiis doiiic]^ away with the hoa- j 
Tier per rentage coinplained of, as widl as tho ml- . 
ditioiial hiirnhnr of folios reiidi^ied ucce^^sary iur 
the mere enuaciatioa of a work of supeicgatiou. 

On the other side it was contended, by Dou- 
glas, Arnaud nod Guibert for their ret^pective 
clients* that the debt of the husbaiid and wife 
were not dun from the hutsband to the wift*, or 
from the Intter to the former ; that the setoif, so 
much intiisted upon, was therefore impossible ; 
that the monies were due ^hy the husband and 
wife to (he community, which, like a common 
creditor, had the right of severally claiming from 

•ach of his debtorp, the sum advanced to each of 
*hem respectively ; that the correctness of this 
position was supported by the texc of the law, 
nder the h*>ad of the *' p-^rta'^<^s de l'actif de 

communauté" (Art. 145M4S9 C. C). 

r Art 1468.— "Les époux ou leurs héritiers rap- 
** portent à la masse des biens existant tout ce 
** dont^U sont débiteurs etivers la communauté, à 
** titre de récompense ou d'indemnité, d'aprè-) les 
** règles ci*des8us p escrîtes, à la section 2 de la 
** Ire partie da prébcnt Chapitre/' 

Art. 1469. — " Chaque époux, ou son héritier, 
** rapporte également les sommes qui ont été tirées 
^ de la communauté, ou la va eur des biens que 
^répoax y à pris pour doter un enfant d'un autre 
'* lit ou pour doter personnellement l'enfant com- 
" mun.*" 

The modem commentators of the Civil Code, 
and Iroplonq amongst th'>m, thus commend the 
expediency and justice of the rule laid down in 
the texts above quoted: ( No. 1613, Vol : 3, Con- 
trat de mariage,) " Il faut voir la communauté 
•• comme tierce personne, créancière etdébitiîce; il 
•• fimt feindre (car c'est ici une fiction) que les époux 
'* sont distincts de cet être moral, et les traiter 
^ comme des tiers. 

« No. 1614.—" On va voir l'utilité de cette fic- 
*• tion: '* Je suppose que le mari donne: F. 20 000 
** et que la femme en donne autHnf.. Puisque 
«* la ftftnme soit créancière de 60,000 francs, 
* et qu'indépendamment des créances de la com- 
" munauté contre les époux, cette même commu- 
«nauté possède.. .•. Frs. 20,000 

" Pour la liquider d'après les îègles du Code, oh 
"mettra à l'actif, par le moyen du rapport, les 
"deux créances de la communauté contre ï^s 

** époux, savoir : Frs. 40,000 

" plus les frs. 20,000, eu caisse 2v),()00 

Total : 60,000 

" Et comme fra. 60,000 sont dus à l'épouse, on 
** lui abandonnera le tout pour la pHyei*. Par là le 
" mari se libérera par le paiement de frs. 20,000 
** dont il était débiteur. 

" Maintenant effacez le corps mnrni ; force se- 
*« ra alors de com penser le» frs. 20.0(K) de la fem- 
•* me avec les fr» : 20,000 du mai i. Mais comme 
•• il reste du è la femme fri». 60,000, et comme la 
^ «QBU&<Uiattté n'a an efiectif que frs» 20,000» il 


" s'ensuivra que le mari devra payer 40,000 fin. 
" sur son propre patrimoine. 

'* La fausseté et Tinjustice de ce résultat font 
" toucher au d(>i<rt l'utilité de la fiction du corps 
*' moral, et Li disposition des Articles du Coilo. 
" Le rapport à la communaiité, exigé |>ar notre 
** Art. 1468, est ce qu'il y a de plus régulier et 
" en même temps de plus sûr. Il faut le préférer 
'' à la compensation qui, dans certains cas, peut 
** bien n'avoir pas le danger que nous venons de 
** montrer...(PoTHïER. Nos. 702, 703) mais qui, 
'* dans d'autres, peut conduire dans des voies 
" iusidieuses." 

The danger of departing from the law was 
clearly shewn in this case. 

The wished for adoption, by the Notary, of 
the system of compensation, would have been 
fatal to the interest of the Widow Savy, who 
would have had no share in the price of the Esta- 
te CAe^^/, the only valuable and truly available as- 
set of Savy's succession, but a share in a aet qf 
very doubtful claims. 

The process of " recompense " or indemnity was 
attended with this favorable result, that after the 
** prélèvements " made, both by the widow and 
the heirs Savy respectively, there remains a sum 
of $9000, the balance of the price of Chebel Esta- 
te, to be divided amongst parties interested. 

In reply it was said, by Lecl]£zio, that there 
existed no such difference as that pointed, nay 
more, that it was the same, whichever system was 
resorted to. 

JUDGMENT. 

The sameness of the result was freely admitted 
in presence of M. LxcLizio Senior, as far at 
least as figures are concerned, by the Notary 
who prepare! the deed of partition. There is 
neverihtde^s a difference, and this difference lies 
in the advantage secured by the indemnity sys- 
tem, to the widow Savy, of having a share in the 
price of Chebel Estate, the only available asset in 
her hunl.and's succession ; whereas by the set off 
system she would only be entitled to a share in 
several doubtful claims. 

This would be inconsistent with the anxious care 
manifested l>y thejaw, for the better protecjbion of 
the rights of the wife ; as a set off against the 
nml-adminiMtration of her husband, the law allows 
her ; lo. The privilege to renounce or accept the 
community as most consistent with her best iote» 
rest. (Art. 1453, C. C.)2o. In the case of accepta- 
tion of the community, on the division of that 
community, the law requires that the " prélève«- 
*' raents de la femme s'exercent avant ceux du ma- 
" ri... pour les hiens qui n'ext.<^tent plus en nature^ 
** «l'Mbord sur l'argent comptant ensuite sur le mo» 
" bilier. et subsidiairemerkt sur les immeubles de 
*' la communauté ; dans ce dernier cas le choix 
" des immeubles est déféré à la femme et à ses 
« héritii rs. (Art. 1471 C. C.) And thirdly it is 
enacted that : ^* le mari ne peut exercer ses 
*' prises que sur les biens de la communauté. 
*' femme et se« héritiers, en cas d'insuffisance de 
** la communauté, exercent leurs reprises sur les 
" biens penonnds du mari." (Axt. 1472 C« C«) 
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lib tnie tbftt it is enacted, (AH. 1474 C. C.) 
that: " Après que tous les prélèvements des deux 
<< époux ont été exécutés sur la masse, U surplus ^ 
<' 86 partage par moitié entre led époux ou ceux 
** qd les représentent." 

Hence it may be inferred that, after the wife 
has reaped the legal advantages above referred 
tOy it is but fair that she should be on a par 
with her husband or representatives, and take 
her share of what remains of the community, 
whether good or bad. 

There is no doubt that if the set off system, 
like the indemnity system, had allowed the wife 
» share in the truly available assets of the commu- 
nity, she should share in the doubtful assets of 
ihe commanity. 

Bat in the present case, the adoption of the 
eompenaation or set off system would give to the 
heirs of her husband the whole of the only truly 
valuable and available assets, leaving for the share 
of the Widow Savy nothing but assets of the 
most uncertain and doubtful recovery. 

Under such circumstances we do not hesitate 
in giving the preference to the mode adopted by 
the Notary. 1st. Because of its s rict conformity 
with the letter and spirit of the law. 2o. Because 
of the equitable result secured thereby to the 
Widow. X 

No Costs. 


Supreme Court. 

Folle Enchère, — Cahier des charges,— 
comditiohb, — dépôt.' 

Zm condiHans d*une vente sur Folle Enchère 
doivent être les mêmes que celles contenues dans 
le cahier des charges de la vente originaire. 

LorsquHl a étï convenu^ dans le èahi^ des 
charges d'une vente sur Ltcitation, que le dépôt 
d^une partie du pfix (T adjudication pourrait être 
rielamé par Vun des co-lidtants, les créanciers des 
vendeurs peuvent ré lamer ce dépôt comme exer^ 
çant les droits de leurs débiteurs^ lorsque Vim- 
meuble est revendu par Folk Enchère. 

Les créanciers personnels du Fol-Enchérisseur 
ne peuvent alors demander le dépôt. 

"Foli/E-Enchère,*'— Meicoranbum of char- 
«18, — Co»DiTiONs,J— Deposit. 

The conditions oj sale upon a *' Folle* Enchère'' 
nmst he the same as in the original sale. 

But this was one of the cases where one c*edi' 
t&r ai the time oj the original sale can exercise 
ih» rights of his debtors^ and cnmpel the deposit 
of pari of the purchase price^ if original condi^ 
turns of sale allowed of such compulsory df posit 
ol the instance of that creditor" e debtors, Secù« oJ 
the creditors of the Fol-Ëuchérisseur personally. 


WIDOW AMET AND ANOE,— Appellants, 

Versus. 
DELAFOND & WIFE,— Respondents. 

And 
H, FLASSON&OTHEBS,-Intervenmg parties* 


Before : 

The Honorable M. Justice Bcstel and 
The Honorable M. Justice Colin. 

E. Baztre,-- Of Counsel for Appellants. 

J. G. Tessier, -Appellants* Attorney. 

G. Guibert, -Of Counsel for Respondents. 

, — liespondents' Attorney. 
Hon. L. Arnaud, — ) Of Counsi^l for interva* 
L. RouiLLARD, ^ I iiin^ parties. 
J. PiONEQUT, — Attorney fur same. 

Sth July 1865. 

Tliis was an Appeal against a Decision of the 
Master under date 10th April last. 

The Estate Mon Triomphe had been sol 1 by 
licitutionon 6th February 18ôôatid Mrtt DeUfond 
had become the purchaser thereof One of the 
conditions of sale umler which that lady bought 
was that the purchaser might be compellnd to 
deposit a certain portion of the purcliai^e pri- 
ce if requested by the CO licitanis, the co-liclta- 
ting parties being Mrs Delafond herself and her 
childrnn,^ of whom the Appellant, Mme Amet, ia 
one. Mme Delafond has not paid the purchase price 
of the E*<titte. H. Plaséon and V. Lousteau La- 
lanne, creditors of widow Charles Sornay, now 
Mme Delafond, seized the estate for the pur- 
pose of foi'cildy ejecting her ; on the other hand 
her children, heiis of the late Charles Sornay, her 
first hudbasdi have also taken the necessary steps 
to have the estate resold by way of Folle Enchère* 

f 
Such being the position of matters, Jalien 

Gonnet, one of the Respondentia, a mortgage ere 

ditor on the said Estate i^on Triomphe applied to 

the^Master to have the following words added to 

the original conditions of sale, relative to the de» 

posit of part of the purchase prise, by the purohar 

ser, if called upon to do so, either by any one of 

the parties prosecuting the above, mentioned sale 

by Folle Enchère^ the above named Julien Gonnet 

or any othi r mortgage creditor oi creditors of ilie 

above mentioned t^on Triomphe Estate. The Mas- 

te authoiized the addition prayed for to its full 

extent, heuce the Appeal. 

E. Bazire, for Appellants, contended that the 
Master had no such power ; the conditions of sa- 
le should remain such as they were before ; thejr 
cannot be altered on a Folfe Enchère^ for the pur 
chaser ought not to be placed in a woiie position 
than he stood in before. 

G. GuiBERT, for Dt;lafond and wife, followed 
on the same side. 


Hon. L. Arnaud, for Gonnet : My claims are 
vendors' privileges, and were due before Mme 
Delafond purchased, in 1855. What my debtors 
sou Id do then, 1 could do and I have not lot>t the 
I right of dni.tg. It is very strange thit those who 
now sue the Folfe- Enchère are the heirs of Mme 
SoruHy, now Mme D^dafond, and they join her 
in her objections ; the object is plainly to keep 
possession uf the estate without paying fort it* 

L. RouiLLARD, for H. Plasson and V. Louataau 

Lalanne, fuUuwed on the same side. 

E. Bazire, in reply : I refer fr> the petition ; 
the deposit may be ad&ad either by Goooat or «By 
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other creditors ; the creditors of the FoUEnehi- 
risteur liuve uo right whatever. 

JUDGMENT. 

Asailnle which the Court, in Lama) m ijs. 
Dior é, {Pis I OS. 1865.-Vuge2l) has had occh- 
sion to l;jy down, the original comlitions of p«le 
upon & Folle- Enchère should not hebliere»!, except 
by consent. The purehu?*er has bought uud(T cer- 
tain conditions which are not fulfill d ami a Folle- 
Knrhère takes phic« , the coufequince of wliich 
ist^-tbiit the FoUErché'issfur remHins liabh* for tlie 
difff I ence^ if any, bi tweeii the sale price on the 
fiist atijiidicatiun and the sale price ou the second 
adjudication, aud liable to arreat in executiou on 
that account. 

It is therefore fair and just that the conditions 
of sab', under which he bought^, should not be ma- 
de mtire striugeut, for thiujfs might be framed in 
fSuch a way as to prevent intending puichtisers 
frt»i9 coming fowaid and running ilp the price of 
• the Ei»tate toits full origiiral figure; <.f the ex 
pedieucy as Well as legal force oif thi^ i ule we ha- 
ve no doubt. 

In this case however the lippUcatlon tiia- 

de by Gonnet is one Which does not legHlly 

.change the position of pai ties ; €roiinet, 'holding 

-an original vend<ir's right in the creditor of a» I 

the ortghial owners, not only of M^de. Sornay, 

-now '&lade« IDelafond, but of Widow Amet 

and in fact of all the heirs of Charles 6ornay. We 

flnîgHt, upon' the original '«ale, as wëli'às upon the 

Bale which is to dike place/tiaye ^t'ininotion his 

jdebtoifs right;-aiid*'ask the'depébit6fmonf>y which 

^alibo'.ap)Mirentty restricted t(» tile proprietors who 

-lieiUNed the Estate, was legally in the hands of 

-tffQse tsoproprietors' crecKtore. r 

It Is very true that creditors may not, in every 
ca<e, use and enforce rights which belong \o their 
debtors ; We hive had occasion to point out cases 
in which certain formalities, enacted for the bene- 
nt of co-contractors, were never extended beyond 
them. There are again many persontd rights which 
are and t>hould be restricted to the persons that 
hold (hem. B^it asking the deposit of money due, 
and which' Tnay be asked 'by the person to whom 
it is due,' fs one of those rights which a credi^r 
ttiay exercise, just hs he may compel a sale. 

It is indeed true that if, in the original condi- 
tions©^ sale, the compulsory deposit of part of 
the purchase 'price has not been inserted, it never 
could be inserted now, that would be alteriiig the 
respective situation of parties ; but in this case 
file compulsory depo^it of part of the purchase 
price was one of the conditions of sale, and might 
be moved for by either of the co- proprietors, and 
accordirtg to the doctrine just laid down, by the 
'then Creditors of all the co proprietors, above all 
when such Creditor holds the rights of the ori- 
'ginal ve'idor of the EsEate. It is not attempted to 
'add one fraction to the amount that is to be de{)0- 
sited, it is not attempted to make the condiiioa 
of the Fol' Enchérisseur a whit worse than it wus 
*be£Mre. WfiatG-onnet aow applies for, he might 
have done without a special appjdication.andby the 
force of the law and of his vendor's rights as soon 
^aa the condition to whici we hkve alluded had 
«beeo made oîie of Che egindkioar of ikUe. 


"^e aire of opinion therefore, tnat *tlM <;lai|0e 
should stand so far as Julien Gonnet iJs concerned. 

But as to Plasson and Lousteau Lalanne. -tbej 
weie not creditors at the time of the sale to the 
widow ^ornay, now Deialbnd,' they have i»eèôniea 
creditors of that lady, and 'of her alone, sînoe her 
purchase. 

Now Mme Delafond is a Fol EncMrisieur; 
the effect of the Folle Enchère, like that of 
a resolution of sale, which in a great mèasa- 
le it practically amounts to, is to strike gS. 
the éstal^e 'the 'inoH'gflges grà!nted % lÂe 
Fol EficMrisseur, H . Plasson aùd Loustéad Xa- 
tannesi's daiiH therefore will, except àstolfcàe 
Delafond persona Uy, cease to have any félroe lis 
soon as the sale by Folle-Enchère has taken place* 

Their right will be restricted, 'sliofffd ;ilie 
t«ec6nd purchase price be greater ttian .i&e 
first, or should, in 'anv case, Mnie î)^1âf6Ddy 
as tine of'ttie Co^pro'^ri^'^ors who licitated in iSSS, 
be hereafter entitled to â 'share of the '(>ti^cha8e 
price, to be collocated on that lady's share. , On 
the share of the other co-licitaiing proprietorÈi Uiej 
'will have ho'ëltiim,'kt -least so far as We 6an see 
frdtn the documents submitted to dnr cons!3ération. 

It was ùrgigd,'on iheir ' 1>ehalf, that ïbey* Were 
creditors now ; that is true, but that th^y tei^lit 
exercise their debtor's right here is the foUacy, 
that right, if any, cannot be exercised uàtil after 
the operation of the law, by which Made. Delafond 
being ejected by FoUe-EnchèrCj the chums of her 
creditors, at all* %^im ts 'ÇèSlîdriOr to the sale thus 
set aside, are no longer secured on the Estate. 
> • 

The object we have to coniâiâ'er and «to tste ef- 
fected is this, that the position of Made. Delafond 
should be neither better nor worse nnder ike con- 
ditions af -sale now that it was before Wheo abe 
bought tn 1800. J. Gonnet, holder of avèndoi's 
light, and a creditor therefore specially favoured 
by tlie 'law ui^ht have asked, under the condi- 
tions of sale as they stood, the deposit of part of 
the purchase price, 

When she bought in 1855, H^ Flasaqn and 
Lousteau Lalanne, no creditprs at all, coukl. not 
have asked that deposit, and the fact of their lia- 
viug beconae the persdnal creditors of 'Mme Dela- 
fond since, caoaot givc^theoi, save'agaiMtiÉMt la- 
dy, a right which, under the conditions of sale^ 
they had not| and iCould notha;^ in ldâ5< (-above 
all when the operation of that right) nan O^y. take 
place afler their debtor has ceased, through the 
Folle Enchère, to have one. 

H. Plasson and Lousteau Lalanne may hive 
the right, as credliors of thé'iady, to'ïjAérfero and 
watch, in any deed of partition unïTer ^hidh àhë 
mAy be entitled to a àhare of a balance ef ttie 
purchase price of ''Mon Triorh^he, ** if there te 
any such balance left assuredly, becanèQ theV'à^é 
creditors ; but they cannot assumé, as to the Ed* 
tute, under what would be then new conditSuhd^bf 
sale, a position they had not under the origiaal 
conditions of sale. * 

We think, therefore, the 'Decision lippealed 
against should be varied but so far only i^ the 
words : " any other mortgage ^creditor or "credi- 
tors " gO| which words' should not be ioierted ; 
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Wt. we thipk the , insertioo of the words " or of 
JaUen Gonnet," should, for the reasons above gi» 
ven, stand as by the Master o^d^red. The Ap* 

' peal shall be allowed therefore pro tan to, 
' We think Gonnet entitled to his Costs. Mrs, 
DëJàfbnd shall neither receive nor psy Costs. 
H. PlassoQ and Lousteaa Lalanne shall neither 

, feo«4ve nor pay Costs. 

The Widow Aiaet mast pay the Costs due to 

.Gonnet^ 


Bail Court. 

VkHTE OT ttA»CHAin>I8E8,— MaKDAT VEKBAL 

CONTBST^— Action en dommages et iNTiaÊra 

OONTBS le mandataire. 

SAtE OF GOODS,— Verbal mandate denied,— 

iK^ON W DAMAGES AGAINST THE AGENT. 

DUCLOS,-naintîff. 

Versus 

TADEBOIS,— Defendant. 

'Before : 
The Honorable Mr. Justice Colin. 




6. GuTBEBT,— Of Counsel for Pbiintiff. 
P. Robert,— Plaintiffs Attorney. 

5th Jtdif 1866. 

In this ease, the Plaintiff sued the Defendant to 
veeorer the sum of Jj'405, as damages, for certain 
grierances in the Plaint with summons set forih, 
and which practically amounted to the feet that 
the Defendant has, in thename of one Essack Ma- 
mode, purchased from the^Plaintiff'a certain quan- 
^j of timber, and which Eesack Mamode dedi- 
0fd to pay ; that the Plaintiff had sued Essack 
Mftmpde but failed in his suit and had to pay costs, 
and therefore was entitled to recover from the 
Defendant the amount which, on account of the 
false ^presentations of the Defendaht, they had 
kMt, and also the costs aforesaid. 

The Court. It appears thai the PUinHff had 
sned Essack Mamode before the District Court, 
adduced no eTÎdeoce to show that the Defendant, 
who had got delivery of the timber in the name 
of Essack Mamode, had been the authorized agent 
(tf Essack Mamode, but was satisfied to leave the 
natter to the oath of Essack Mamode, who swore 
that he did not owe the money. 

Hie District Court, not being satisfied with the 

dîOi, has given Judgment in favor of the Phiintiff, 

Wt on Appeal the Court held that the matteil 

liMlig been left to the decîsory oath of Essack 

MiH^iode, who had substantially sworn that he was 

iJbltid^bted and this being the real issue between the 

fl^es, so far as the Record disclosed, the Plaintiff 

M appearing 1» have insisted and asked that the 

matter referred to the oath of the then Defendant 

be referred in & more particular manner, Essack 

llaiâbde was entitled to Judgment. Besides the 

ottKèf Essack Mamode (and that wasi not taken 

upon the point of agency) there was not a particfe 

of evidence tendered in favor of the Pkintiff's 

point that the timber had been taken for and on 

lecooat of Essack Mamode. 

îîow the Plaintiff brings his action a^inst Ta* 
debois on the ground that it was through his fais e 


representation that the timber waa delivered to 
him as for account of Essack Mamode. If the pre*, 
sumption is that Essack Mamode swore it truely be- 
fore the District Court, it is not the less true that 
no evidence at all was adduced to prove Tadebois' 
agency ; Essack Mamode was not even ei^amined; 
the whole matter was lefk to his oath ; it would 
be therefore hard upon Tadebois that this shoold 
be held sufficient to convict him of felse represen- 
tations. 

Before this Court no evidence is adduced to 
prove the falsehood of his representations, and 
yet the whole case depends on that fact If the 
Plaintiff did not recover against Essack Mamode 
he may perhaps have but himself to blame ; 
but it does not follow, because he did not 
recover against Essack Mamode, that Tadeboi>> 
must necessarily have made a false representation. 
At all events^ in this partknhir case, save the 
oath of Essack Mamode, who swore he was not 
indebted, there is nothing to prove that Tadebois 
made a false representation. , 

It is true that Tadebois does not appear, .but 
before I can give Judgment for the Plaintiff, on 
such a ground as that set forth, a ground which 
would call upon me to grant arrest in ex^ution 
fbr the recovery of the dama^^es claimed, I must 
have some evidence beyond the mere fact that the 
Plaintiff failed in his action against Mamode, above 
all when I do not find that the fact of agency was 
at all attempted to be proved. 

The Plaintiff must be nonsuited. 


OqvoL 

Vente de bum,— Bon a liveeb,— Pauuont 

DU PRIX. 


Salb of buic,t-** Bon a uveee,**— Patmbnt 
of sale price. , 

DIMIER,-Plaintiff^ 

Versus 
DUVAL, - Defendabt. 


Before : 
The Honorable Mr. Justice BESTÉt. 


W. Newton, — Of Counsel for Plaintiff. 
H. Bebtin,— Plaintiff's Attorney. 
L.ROUILLARD,- Of Counsel for Defendant « 
J. H. HiTii, «Defendant's Attorney. 

2nd August i865« 

The Coitbt : In this, as in the case of Sicard v. 
Perdreau, the Pkuntiff rests his demand in dama* 
gesoua Bon fora certain number of gallons of 
rum. 

In this as in the case above cited the defence 
was that the non-delivery of rum arose from tb» 
non-payment of the price agreed upon between 
parties. 

I see no reason in this case to depart frotn the 
ruling of the Supreme Court in the case 6f Sicard 
VB. Perdreau reported by PlbTON (Vol. 1861. Pa^» 
6.) I shall continue to hold that the Bon à lh»tt 
necessarily implies payment of the pnoe stipnlatiMl 
until such CFidence has been given. 


K cletr on this head, I nm in very grreat uncer- 
t«nny ae to the amount t f dat.iages claimed, owing 
to th« uDsatiffîictoTy nature of evidence in support 
of the price of rum at the date of the wror- sus- 
tained. 

Howerer the evidence of Martin leads to the 
inference that the price of the lum, at the date of . 
Hie mise en demeure, that is in May last, vai;ied j 
«IVoni 1 to 2 or 3 shillings. 

Takînjç 2i»h. a« the average price of the rum in 
. 'i /the Flaititiif would bn entitled ;\;i /'5S 
Z» r\' 8 mV rum at 2hh. ^r 536 sh. or £26.8 which 
1 do award to the Piainti£f as damages. 

Eacb party to pay its own costs. 


Oourt of Bankruptcy 

Cession de Bien8. 

Jugement de la Cour qui refuse la demande et 
retire la protection accordée provisoirement au dé- 
hiteur. 


CeSSIO' BONORtJM. 

Judgment of the Court dismissing the demand 
and withdrawing Ihe protection provisionally 
granted to the debtor. 

Cessio Bonorum PULVENIS. 
Before : 
, The Honorable Mr. Justice Bestel.— 


And yet the Petitioner has not hesitated earrj- 
icg to the debit side of his Balance Sheet, and 
as due to his wife, the sum of 1,500 drs. which 
sum had been over paid by the above sum of 500 drs. 

Whether the wife has come forward to proTd 
her cbiini, or not, is immaterial to the detennixia* 
tion of the honajides of the Petitioner. 

There is no doubt that, had not the attempt to 
defraud his creditoi'r^ bren dii»covered, the retî- 
tioniT w(»ukl have sncccedfd in depriving his ere* 
dirors of the sum of 1.500 dir . •)f .-'iv- the 2.0CO 
drs,, being the purwlijjsi» price paivl oy Duvergé tO 
the wife fur the half ^hv.re above mentioned, aad 
surely this is uo proof of his bona fides. 

That 9\\c\i was his intention I have no doobt* 
The Petition uiust therefore be refused, and it is 
accordingly rei'used, and it is ordered that any 
Estate b('lungiiig to Petitioner, of which the As- 
signee in Insolvency may have been provisional- 
ly in possesion, be returned to him, under dedoc- 
tion of the costs of such provisional administra- 
tion. 

I 

Protection withdrawn. 


E. Bazïre. — of Connael for Petitioner. 

W. 1»*i>:niss, —Attorney for same, 

6. C. Mayer,— of Counsel for opposing creditors. 

J. H. ACKBOTD,— Attorney for same. 

2nd August 1865. 

This matter gave rise to a very lengthened 
enquiry, and the Cefsio Bonorum moved for by 
Pulvenis was strongly opposed by oue Ronchetiy 
the wife. 

One of the ch'c^ grounds of opposition was the 
Petitioner'b uwt naving carried to the asset side of 
his Balance Sheet a half hhare belonging to him 
in the Oil Company of Z>i^^o Gaicia and Péros 
^aii^o* Islands, the assignment of which, by his 
brother in law Leguen, to his (the Petitioner's 
wife), was, if not required, at least connived at by 
the Petitioner. 

The assignment was made to the Petitioner's 
wife for the purpose of refunding to her a sum of 
161)0, drs, alleged to have been given to her as a 
marriage portion by her parents. 

The half share was sold to one Ajax Dn vergé 
for 2,000 drs. which sum wua emjiloyed by the 
wife Pulvenis in dischai ge of her half brother's 
debt. 

She was not only refunded of the 1,5'no drs. 
being the amonnt of her alleged marriage portion 
but unduly receive*!, over and above, a sum of 
560 drs. being the difference between the amount 
ofiier ma^ri^ge portion (1,500 drs.) and the sale 
price of the half share (2,000.) 


Bankruptcy Goort. 

* Cession de.Bieks. 


Insùlvahilité rêsultartt de garanties donnéêê 

nu détriment des créanciers du débiteur. Défaut 

d'oppositian de la part des créanciers. Ceetian 
de biens accordée, 

Çessto Bo^'OBUM. 


Insolvency arinng from avarantees gteen. $à 
the préjudice of the Hetititoner' s credit*»rs. Né 
opppsùioti on bthalf.ofthe Creditors. Cesêio Bo^ 
norum granted, 

CESSIO BONORUM ARTHUR FABRE. 


Bpfore : 
The Honorable M. Justice Bestel, — 

S. J. Douglas, — of Counsel for Petitioner. 
J. Gr. TiiSbiER, — Attor: »*y for came. 

• *lth August 1865. 

The bills subscribed or en<"'oiS« a by the Peti- 
tioner for the considerable aiiount of dra. 64,000, 
for the pur[>ose of assisting iiis Brothers in their 
rt s]H crive business, and which, oo his own ^hew». 
ing, has been the cause of the present difficult.' 
ties, bt'tnij so much imprudence and that waot 
of due regard to the interests of the creditora 
of the estate, of which one half alone belonged 
to him, that I would have paused before allow- 
ing the Cessio Bonorum prayed for, had anj of 
his creditors opposed his application. 

But in the absence of any such opposition, I 
shall ancl do allow the application, the Petitioner 
making the assignment required by law. 

Supreme Court 

SoCIlÊTé CIVII.E, -PR0Pmj6T]É SUORIÈnB,— COK- 
TESTATIO^' ENTRK *ASSOCléS,— DEMANDE EX Çi* 
QUESTHE. 


Ill 


CxriL PARTNERSHIP, — CONTE^^TATIOXS BET- 
WBEN.PARTNER8.— SdOAR ESTATE,— MotION FOR 
- »K<Ï0RB^RATIOX. • 

DUBOIS & ANOR,^Plaiûtiffs 

• * 

VersuÊ 

CASTEL & AN0R,--DefendaDt.9. 

Before : 

Uk Honor tlie Chtep Jcdgk and 
The JE£oncr«blo M. Justice CoLm. 


month, to Caatel, a note of the provîmoiiB by him 
required ; and should a larger or snteiller qoantitT 
thaa usual be required at any • time, aa explaaa- 
toiy note of such iacrease or deoreaae. 


E. IiECL&iO,--of CouQsel and Aftorney for 

[Plaintiffs, 
How. V. Naz,— of Counsel for Defendant, 
. W. He WETSON,— Defendants' Attoraey. 

9th August IS65. 

This was a motion, made by LscLibio, on 
behalf of Dubois and Thorny Mamet, for the 
séquestration of a plot of ground situate at Trots 
iioU, in the District of Flacq, and held jointly 
by the Plaintiffs and Adolphe Castel and Armand 
Mamet, the Defendants. The Plaintiffs and De- 
ftm^nts were not only co-owners of the plot of 
gromid in question, but co-partners. An action 
has, it appears, been entered by the Plaintifis for 
the dissolution of the co-partnery, which action 
wiD, we were informed, be defended. 

HOK. V. Naz shewed cause and, in the course 
of tfie argument, the parties agreed that the Court 
shonld determine the mode by which the mana- 
gement, which had been entrusted to Dubois, and ! 
the control, which had been left to Castel, should 
beezereisod, — thedifferences thathadarisen between 
the parlies being, in a great measure, due lo the 
exerciae of such controI,~and should more specially i 
éaeide ai what sugar house the canes of the co- i 
partners should be manipulated, Castel proposing I 
lbs Olivia Estate and Dubois the Deep-River \ 


The canes of the cs-partners shall be manipu- 
lated at the sugar house of Let Frère* Estate, 
provided the proprietors of the said Estate agree 
to manipulate them under the usual conditions ; 
Mr. Hugues, the partner's town agent, to fake 
the necessary steps to contract for that purpose 
with the said proprietors, failing which the 
canes shall be manipulated at the BeUe-Vue 
EHtate.undor the same conditions, Mr. Hugues, the 
town ajrf nt, likewiae setth'ng the contidioas on 
behalf of the co- partners. 

No costs to either party. 


Bail Gouit- 

Action en dommages et intérêts pour PLAnrti; 

ICAUCIEUSE,— PîŒUVE TESTIMONIALE, — PRI- 
VILÈGE DE L*AVOd£ 


Action in Damages por malicious complaint, 
—Oral proof, — Attorney's privilege. 

PIERliuS,— Plaintiff. 

Verstis 

VUILLEMAIN, -Defendant. 

Before : 
The Honorable Mr Justice Coles. 

E. DupoNT.-^Of Counsel for Plantiff. 
L. C. R0DE8SK,--Plaintiirs attorney. 
Hon. L. Arnaud,— Of Counsel for Defendsnt. 
J. PjiONjéouT— Defendant's Attoruey. 


2dd Auguêt 1(^64. 

This was a ca^e brought by thePUintiffto 

^ j recover against the Defendant damages for tb« 

, . , . . I wrongs and gnevancps alleged to have been 

In so determininfr, we m no wise wish to say • suffered by the Plaintiff through and onaoconni of 

Ï action in dissolution of the co- j several fai^e and mllicious complaintu, brouffht bv 


partnerj ; we deal with the alleged grievances ; the Df-fendant against the Plaintifl^ befoie the 
before OS and the application grounded on such { District Court of Moka, the grievances of the said 
grievances and the affidavits on either side. j complaints Ijeing that the Plaintiff had poached 

j on the Defendant's land, and shot deer belonging 

We think that there is no necessity to order a I to the Defendant. The Plaintiff had also been 

sequestration. The parties have a town agent, ' cal ed to account, before the DiHtrict Magis. 

irfwft|Oin tbey appear to have full confidence, Mr. j trate, by theT Police îjeijeant Major, of tha 

fbMfrfM Î that town affent îa statpd n» hnth «wine Di^trict^ at the instigation of the Defendant 

or Defendant's agent, for having shot with* 
out a game license, and also for having gone out 
shooting deer at the period of the yeaf when deer 
shooting was prohibited. 


^ ; that town agent is stated, on both sides, 
to have eo-partnery money in his band ; there is 
really no need to incur the expense of a seques- 

1 ^ ^^ 


We think that Castel is bound to sign the or- 
drawn by Dubois for all necessary expenses, 
slKwe expenses are necessary which go to pay 
ike kiJboiirers' wages and their provisions. 

At the same time we are of opinion that, prê- 
ta drawing for wuges due, Dubois should 
to Castel a correct copy of the pay list, 
the sums due to each lubourer, and the 
to be deducted from such sums, on ac- 
of absence or any other cause. 


also are of opinion that, previous to drawing 
fer provisions, Duboi.i should send in, every 


The damages were laid at the sum of €80. 

Dupont, for the Plaintiff, analysed the evidence 
produced. 

Honorablr L. Arnaud, for the Defendant» 
also called witnesses and was heard on the faoi« 
disclosed. 

There was no special damage setforth, none was 
proved, altho* in the argument it was suggested 
that the expense of defending himself before tbe 
Dititrict Court roust have cost the present Plain- 
tiff a good deal of money, which money hé inten- 
ded to invest in a different way. 


112 — 


I hme BO d(wU bowevw thiit if th*^ Plaintiff 
y* . vie out a case of malicious prosecution, he 
n'.ded to âamagt'S ou that account. Whatever 
ef]\tcX most be paid to the rights of Iftpdowners, 
however jealouslythey may watch over such rights 
anil vindicate them, witb all the powers that the 
law has^ placed in their hands, it cannot be tolf^ 
rated that the law nhould be made an engine of 
oppreiwion and that the poor man should, on va- 
gue incoherent suspicions, be persecuted bj his 
wealthier neighboui*, and find his time «ictificed, 
his feelings hurt, his charact r jeopardized. On 
the other hand it does not follow that, because a 
Defendant has been successful, the complaint 
should oecéssarily have been a malicious one. It 
unfortunately does happen that innocent men are 
the victims of fatal coincidences, of conclusions 
too haFtly drawn ; but it also does happen that 
the guilty escape, and their good fortune, in this, 
cannot surely be used as a weapon herewith to 
assail their defeated adversary. 

Now it is a fact that, at all the complaints 
against the sPlaintiff by the Defendant or at the 
Defendant's investigation, have been withdrawn 
or have failed. Of that which has been with- 
drawn in 1869 it is, I think, unnecessary to say 
more, the evideuce is to the effect that it was 
withdrawn not because it could not be sustained, 
but because the then oomplaioant Vuillemain was 
asked to do it. 

And besides it seems strange that if the present 
Plaintiff thought that he htid been maliciously 
prosecuted iti 18ô9 and 1860, he should have 
waited until 1865 before he brought his action. 
There in, up to the 1864 and 1865 complaints, 
not a fhadow of pi oof of material damage or of ma- 
lieious pix>8ecution, and it seems to roe that the 
two caseci liave only been intf educed to sustain the 
charge of malicious prosecution arising from the 
1864 and 1865 complaints. 

These complaints were live in number, one was 
a complaint by Yuidemaln charging the present 
Plaintiff with having trespassed on his land; then 
followed three informations by the Police, and 
then., an action in damages by Vuillemain 
which was withdrawn. All the complaints 
were dealt with and decided on 20th January 
1865. It certainly seems harsh that the 
PLiintiff should have been made to answer to 
so many complaints at the same time; his tnno 
cence or guilt might surely have been satir^facto- 
rily inquired into on one of the complaints, that 
brought by Mr. Vuillemain for instance, and there 
is nodoubt in ray mind that the complaiuts lodged 
by the Set i^ant Major of Police were so lodged, 
in some nieucure at least, at the instigation of 
Vuiilemaiii*s nephew, Numa Vuillemain, whose 
acts he adopts, who is besides shown to have 
acted under his node's general direction. 

The Plaintiff was acquitted ;he proved an alibi 
to the satiiifactidn of the Magit<trate, who there 
fet^ gave him, and properly so the full benefit of 
that defence. 

^It is on that the strength of those numerous 
complaints, and the judicial decisions given thereon, 
thai the present action in reality depends. 

If I had nothing else before me, I should cer- 
t«iiily be à priori inclined to think that repeated 


pro^ecutîçns, of the natnrft of th^t fo which tiis 
Plain tiffhas been subjected, were ^ *>a Ji/cusMe?idsa* 
ce of legal malice ; itio dear to me that nothing wig 
left undone that could be done to secure the mo* 
viction of the Plaîntif! ; on one ground or another, 
for one otifence or another, he was to be punishadi 
if possible. 

But there )n a very important fact, which has 
been proved by a witness whose evidence is m 
clear and so positive that I canno|; see how 
he could have been mistaken. Spouen words, 
no donbt, are often miscontrned« imperfectly 
remembered, certainly apt to mislead a witnssB 
of perfect good faith ; but here Mr Béthoel, 
the Attorney, tells us that immidiately. after hit 
acquittal the Plaintiff, speaking to. <hlm, actually 
made a boast of his guilt ; it was not ooo 
stag he had shot, he bad brought down two ; 
in the very terms used : "Oui nous té alU^ 
nous té casse dé ; n'a pas eine, dé ; noua té'&îrs 
coup double. " Which being interpreted means : 
« yes we did go, we kilted two ; not one^ but two ; 
we had a double shot. " Making the fullest allov- 
ances for an imperfect meino?/ what possible 
construction can be put on thoae words, but thst 
which naturally sugget^ts itself, that the Plaintiff 
had got off although guilty, and tried to turn the 
laughter against the disconfited landowner whole 
deei he had shot ? "^ 


No other construction is suggested, no mistake 
arising from a sentence imperfectly heard fft on* 
derstood or remembered, no other sense to the 
words which tnight more easily be reoondlei 
with a notion of innocence. 

It was said that Mr. Bethuel was tha bgil 
adviser of the Plaiotiff. He certainly liad ast 
been before the District Magistrate, but it appcm 
that the Plaintiff intended to apply to nim far Aitvns 
litigation, and that would suffice. The privilège if 
nDt confined to suits begun or intended or^ezfMS^ 
ted or apprehended. Tlie profes>ional adviser 
w^o receiver from his client, or on his acconot^ 
or for his benefit, any communication ,is justiiied 
in withholding such matters. << He is evaa 
bound to do so," said Lo d Bboi^ghah, ia 
(Greenouph vs. Gnskell. Mylne and KeiA 
Reports. 101.102.) Who would consuit an Attorn^» 
who would lay his fears, his apprehensions befoi^ 
a Barrister, who could safely seek redress or toy 
to drfend himself, if the pnjfessional adviser wew 
at liberty to diKclose the client's communicatiOa. 
made to him by his client, or for the benett « 
his client ? 

But that which isaboundendutj, inmoatçaas^ 
may, in other cases, bear a different aspect 

If Mr Bethuel had received the commimier' 
tion in question from the Plaintifior his AttoriM 
or in the course oY his employment as auch, I 
should have attached little weight to the evi- 
dence. But such does not seem to have bean Iho 
case. Bethuel did not so construe or noderetaad 
it ; Béthael had been the Attorney of « eo- 
Defendant, and under the District Court ?•» 
landah, immediately after his acquittal, he^ tlM 
Plaintift, having not Bethuel for his attorney. Ba» 
tliuel iH»t being even the attorney of the othar n* 
de receiving a communication which might "* ^ 
proceedings supeifliious, openly made whatèeema 
to have been a boastful admitf»ion of hid guilt, de- 


.1 


-^ils-- 


^ fMng iht unsaccessfui complaiuaut. I^ow this 
iê one of those cases ia which sileDce, oa the part 
of the atto^aey, is not a duty, but a prîvîlogc; in 
which the attorney alone can sjiy whether the 
oommunica ion mudp was made to him as a le- 
gal adviser ; whether in fact it was the attorncyor 
the man who was spoken to. 

' Bethuol had not been the attorney of this 
Flaintiif ; Bethuel is not the attorney of the Plain- 
tiff ; the fact cornmuuicated immediately after a 
trial or acquittal, under a publia verandah, in 
terms which, so far from meaning that a privi- 
leged communication was being made, conveyed to 
his mind exactly the reverse. The fact commu- 
nicated was one which, if kept secret might lead 
to the conviction of an innocent man, on a charge 
of fklse or malicious prosecution, when the prose- 
cution was surely shown to be neither false or 
malicious. Under these circumstanoes, Be- 
thuel thought that he was justiiled in not witli 
holding the information to the Court, and I 
think that, altho' I could never have compelled 
3ethuel to disclose it, he was, under the circnm- 
stances, justified not to with-hoid it. Now, if 
Qethuers stx^temeut he true, — aud there is, I have 
àready said, nothing to induce one to suspect it 
£o be mise or coloured, and there is nothing to 
lead me to suppose that (i different construction, 
more favorable to this Plaintiâ^ could be put on 
his* statement, the result (s that although aQ* 
quitted before the District Court, on the 
strength of an alibi, the Plaintilf did poach 
<m Mr Vuillemain's land ; and if he did, 
<m what possible ground can he be entitled to 
teAages for false prosecution ? 

• I' most dismiss this action ; I shell do so with- 
otit costs however ior this relison, that I think 
MWVuîllemain went too *ir when he allowed 
hté'ûîephew to bring, or cause to be brought, 
five difierent complaints against the Plaintiff on 
or about the same day. 

Jo^pnent fbr Defendant^ "«without costd. 


jcVefore : 
His Uouoi* the CH\mP:*JvDQKj. 


Bail Court. 

Am^t D*nH JTOEMEI^T DE doUB DK DISTRICT, 

^ToBSÉSsioi^ — Action possEssoikfc. 

Tauie action possessuire introduite devant utie 
Cèur de District doit être intentée dans Vannée du 
trouble allégué^ et le demandeur doit prouver qu*il 
a itéêfi possession paisible de timmeuble en litige 
pendant une année entière au moins. 

Appeal from a judgment op district court, 
—Possession, — Possessory suit. 


To sustain a summary suit hcjorc a District 
Magistrate, to reftfyre possession of an immovea- 
ble subject ajlèg^ to have been illegally intcrfe^ 
redwifh by the Défendant^ the Plaintiff s proof of 
pùêsession, for aJuU and complete yoar^ must he 
dear and distinct. If this is not established the 
9uit wiU be dismissed. 


CANTIN,— Appellant. 

V^stss 
LOUSIEBy*- Baspoodattt. 


L. RouiLLARD, — Of Counsel for Appellant. 
II. Bbrtin, — Appellant's Attorney. 
J. L. Colin, --Of' Coi^nsel for Re«poodeQt« 
F. Robert, — Respondent's Attorney* 

ist September 186*5, 

This ïà an Appeal from a Judgment oï the Dis- 
trict Magistrate of Grand Port, in a possessory 
suit raised on the 16th May last. The Judgment, 
in the Court below, dismissed the application on 
the ground that the Plaintiff had not clearly e«* 
tabli.<«hed the possession necessary by law to entitle 
him to complain of the ti^espasises alleged. The* 
plaintif! appealed : 

'llie ijubsUincc of the complaint was that the 
Defendantb, the owners of the Estate Ferneiy, held 
to be represented in the case by their manager, 
Mr Lousier, should be condemned to pay the sum 
of two hundred and fifty dolUirs, as damages^for 
certain acts of trespass on the Plaintiff's Estate 
Beau Vallon, alleged to have been commitîed on 
or al>out the 17th Decembt'r 1864, and >hould 
further be ordered to restore to the Plaintiff the 
poi^^-esbion of the part of the Estate Beau Vallon 
with which, it wa*> alleged, they huYc interfered 
ut the time above mtutioned. 

The Defendants denied the Plaintiff's oase ge- 
nei ally» and they alleged more particularly that 
the possession was with them all along, and that 
the Plaintiff had never enjoyed it. The element 
of previous possession, on tha paii; of the Plain- 
tiff, is of course a most material enquiry, for to 
support such a demand as the preeent, it is necas*- 
sary, by our law, inter alia^ thai the Plaintiff shall 
have i)ossessed the subjectti alleged to have been 
irregularly interfered with by the Defendant/ fiti' 
one fnll year at least before the action raised. 
(Old: No. 34 of 1852.) Accoidingly the Plaintiff 
averred that he had been *^'in quiet, peaceful and 
complete enjoyment and possession for more than 
one year and a day " prior to the trespass of the 
Defendants. 

Now, does the evidence support this allegation ?. 
Let us see whether it does so or not. The deposi- 
tions of the witnesses enable us to trace the pos- 
session of the piece of ground in question tor a 
good many years. 

j^uguste de Gaye was proprietor of Feriwy from 
1841 to 1852 when he leased it to tba Plaintiff. 
During those «levefi years the witness was in full 
possession and enjoyment of the piece of ground 
in question, and exercibed all the rights of pro- 
prietor over it. The Defendant himself deposed 
tha*, previous to his entry as tenant oï Femey, in 
1862, the owners of Fernet^ enjoyed the piece of 
ground, and that, at an early period of his lease, he 
put a guardian in a hut on the spot in question, ft 
fui'ther appears that he did not become proprietor 
OÎ Beau Vallon till 1 Boo or 1866, and that he 
continued lessee and occupier of Ferney till the 
end of 1863 or beginning of 1864. He tells us 
that <' towards diemiddlaof May 1864,'* and it h 
neoossai-y to attend to this date partionlàf ly, Iris 
guardian oame and complained that he had "been 
turned off bj the Defendant Louaier ; but' the 
Plaintiff took no steps to redress this grievance as 
he was then busy, aooording to his own stateo&tnt, 


with . other tnattetB, and it was not till towards 
the middle of December 1864 that he sent some 
persona to reestablish the gaardian and rebuilt 
the hot. 

It was shewn in evidence that the Defendant 
at that time went on the spot, destroyed the new 
hut, then in course of erection, and removed a 
'^ borne" or boundary stone, which the Plaintiff 
wished to place in the ground, on the spot where 
it is said a former ^' borne" had stood. These are 
the trépasses of which the Plaiatiff complains in | 
this suit. 


Now, as to to the date of the demolition of the 
hut, and the turning off the guardian, there are 
other witnesses who state the time as having been 
even prior to May 1864, and it appears that the 
coral, lime and stone belonging to Ferney, have 
been deposited on the spot, and the boats of the 
same Estate have been moored there, since the 
Defendant took possession, in the end of 1863. 

We have seen that the date of the present 
Plaint is 16th May 1865. Has the Plaintiff proved 
possession, in the land in dispute, as he was bound 
to do, for a full and complete year, before he ente- 
red ? Clearly not. In truth, the proof of the De- 
fendant's possession is stronger than that of the 
Plaintiffs ; for in fact after the time which the 
Plaintiff himself states somewhat indefinitely as 
^* towards the middle of May 1 864, " there is no 
proper possession at all proved by the Plaintiff or 
by any one|on his behalf. Even if continuous pos- 
session, since that indefinite date, had been proved 
it would not suffice to support a suit brought on 
the 16th May 1865, as the proof of a full and 
complete year's possession was incumbent on the 
Plainti£f as essentially and primarily necessary to 
sustain his action. 


Heù therefore entitkd, if he holds a portion of 
ground severed Jrom a larger estate^ to claim tKo 
benefit of the prescription of ten years against u 
creditor colhccUed at the Ordre oj the sale price 
of tlie principal Estate, and toho wishes to have 
the plot of ground sold by Folle Enchère together 
jwith the main property. 

DESNOYERS,— Plaintiff. 

CONJEE HASSEN& Anor.,— Défendante. 

And 
CONJEE HASSEN & Anor.,— Plaintiffs. 

versus 

GÉRAUDFLÉ,— Defendant. 
And 

GÉRAUDFLÉ, —Plaintiff . 
versus 
NANETTE and QARIEN ^Others,— Defendanti. 


The Appeal must, therefore, be dismissed with 
Costs. 


' V Before : 

His Honor the Chief Judge and 
The Honorable Mr JusticeBestel. 

L. RouiLLABD, —of Counsel for Desnoyers. 

E. M ACQUÊT,— Attorney for same. , 
S.J. Douglas, — of Counsel for Conjee Hassen 9t 

F. Victor, — Attorney for same. [Anor. 
Hon. V. Naz,— of Counsel for Géraudflé. 

H. Jonas, — Attorney for same. 

E. J. Lecliê^io,— of Counsel for Garien & Ors. 

A. Piston, — Attorney for same. 

5th July IS65. 

On the 22Qd November 1839, a landed proper^ 
ty of 270 acres or thereabouts, situated in the 
District of Black River and depending from the 
succession of the late Emmanuel Nicolas Nolin^ 
was sold at the bar of the late Courjt of First Ins- 
tance, and adjudged to^r Alfred Chevreau, At- 
torney representing the late Mr Eugène Piston, 
Advocate. 


Sapreme Court 

Vente sur folle ExcnèRB, — Tiers acqué- 
RS17R, — ^Prescription de dix ans, — Acquisi- 
tion DE BONNE FOI ET PAR JUSTE TITRE, — MlNO- 

BiT:é,— C. C. Arts. 2265, 2257, 1184, 1654, 2183 
et 555,— C. de P. C. Art. 834. 


Un tiers acquéreui est considéré comme pos 
êêdant ajuste titre et de bonne Joi larsquHl a payé 
son prix après avoir observé les formalités de 
fixation de prix prescrites par les articles 2183 
et suiv, du Code Civil. 

Il peut en conséquence^ lorsqu^il ^agit cTune 
portion de tetrain détachée dune propriété plus 
considérable, opposer la prescription de dis 
ans à la Folle Enchère qtie coudrait exercer contre 
lui un créancier colloque à r Ordre ouvert sur le prix 
de vente de la propriété principale. 

Sale by Folle Enchère. — Third holder, — 
Prescription of ten tears, — Good title and 
GOOD faith,— C. C. Arts. 2265, 2257, 1184, 1654 
2188 & 555 C. OF C.P. Art. 834. 


A third holder is considered of good faith and 
as holding a good title when he has paid his pur- 
chase price after having fulfilled the legal forma' 
Ktiesfor clearing such purchase price (Fixation de 
prix.) 


The price was $ 18,400. It was declared paya- 
ble to the inscribed creditors, " suivant l'ordre de 
leurs privilèges et hypothèques," with interest at 
the rate of 9 op. Among many other creditors 
inscribed appeared Miss Amélie Labiolière for the 
sum of jjt 4,000. 

On the 6th June 1845, by a deed under priva- 
te signatures, the purchaser Piston sold to Hen- 
ri Evenor Perrot a portion of the said Estate, of 
5 acres or thereabout, for the sum of ^200. The 
purchaser fulfillQ^i all the provisions of the law 
for clearing off* incumberances. He called all the 
creditors inscribed, Including Miss Labiolière, that 
they might produce their titles and make their 
claims to share in the price. 

Some of the creditors appeared. The price 
was distributed by order of collocation ia terms 
of law. Miss Labiolière made no appearance. No 
objections were stated by any party to the scheme 
of divi8ion,^tho' due notice was given to all the 
creditors. The Judge sitting in the Court of 
First Listance ordered that the parties not appear» 
ing should be debarred from entering any objec- 
tion hereafter to the order of collocation, and de- 
finitively closed and settled the order of colloca- 
tion. 

The Court further ordered that the " Borde- 
reaux de collocation '' should be delivered to th^ 
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e^oeit6d Creditors, and that the liucriptions of 
Mortgage registered on behalf of the Creditors 
BOtioflcribed shoald be removed and annulled. 
AmoDg the inscriptions so removed and annulled 
was that of Miss Amélie Labiolière. 

I The " Ofdre " opened on the sale price of the 
I land parchased at the bar bj Piston, was opened 
in May 184C, The creditors inscribed on the said 
property having been summoned to make their 
claims known to the purchaser, filed in the Re- 
gistry of the '* Tribunal de Première Instance thir- 
teen Productions amounting to $ 61.789. 
Among the creditors who filed such " Produc* 
Hons "* was the purchaser, Mr E. Piston, holding a 
mortgage oî$ 42.098 inscribed on the said pro- 
perty on behalf of Piston Blrothers, who claimed 
to be paid by privilege over all the other crédi- 
tas. 

Hie scheme of Distribution of the purchase 
price above mentioned {$ 18,400) was provision- 
aOj closed in November 1840. Several creditors 
were collocated bj privilege to the amount of 
^1975, and the baknce of ^ 16,425, was, for the 
whole smount, attributed to iJie purchaser Mr 
Piston. 

The scheme of Ordre was afterwards finally closed 
in M^ 1842, astotheclaimsof the privileged credi- 
tors, and ihoae daims have been paid by the pur- 
chaser. 

The other creditors inscribed on the same pro- 
perty having challenged, by way of appeal, 
the eoUoeation of Piston's claim, a settlement took 
pkee in the years 1847 and 1849, between the 
Appellants and Respondent, whereby Piston paid 
certain of the contesting creditortb and assigned 
lis mortgage claim on the said Estate to the other 
eredhors^ iriio were in consequence collocated 
is the sdieme of Ordre as hdding the rights of 
£. Ffstos, and gave acquittance and fbll dischar- 
ge fo the latter. 

Mr. Piston died in 1854, leaving a widow and 
eewml minor children, at whose request the sche- 
of Ordre drawn up in the mode just mentioned 
finally closed in April 1 855. 


Misa Amélie Labiolière had died on the 10th 

ober 1838. She left a Will, dated 10th Febru- 

1836, whereby she appointed Mr Iiouis Mau- 

Deaooyers her universal legatee. He was 

in Boinori^. He became mnjor on the 5th 

1856. 

He had been collocated as in rights of Miss 
>lière in the above Scheme of distribution, 
in April 1855, in the following terms : 
^fcan Louis Desnoyers, acting as the legal goar- 

of his minor son Louis Maurice Sublet 

'Pcanojrrn^ the universal legatee of the late Ma- 
*n« 8ilTaiii Amélie Guignard Labiolière, shall 
[reeeâwe^ fiv the samoant of the transfer made to 
jmd to be takes on tfie eoUoeation of Piston 
m, and on the price of the Estate situate 
the I>istrict of Black Biver, the sum of 
[4000." 

oompliance with such collocation Maurice 
■oOTen sued out from the Master a Warrant 
pajBient, and prosecuted against the Heirs 
"^ ihe^oUe JSnehère of the said property 


which was awarded, in February 1861, to Dea* 
* noyers the father, for ^8000. 

Desnoyers the father afterwards, in March 186«, 
sold the said property to Maurice Desnoyers his 
son, the Plaintiff in this cause, foraprice of ^1 5,000. 

On the 15th March of the present year (1865) 
the said Maurice Desnoyers raised the present 
suit in this Court, setting forth the facts just 
mentioned, and adding : lo. That he, the said 
Plamtifl^ had sold one third of the property to 
Mr Burguez ; 2o.— That, by an amicable deed of 
division between them, the ûve acres above allu- 
ded to had been given to the Plaintiff ; 3o.— That 
those five acres are now in the possession of cer- 
tain individuals, viz : the parties called as Defen- 
dants in this suit, who claim rights under the sa- 
le to Perrot, in 1845, and who, .tho Plaintiff con- 
cluded, ought to be ordered to quit and give up 
the possession of the ground, and to pay him 
;{( 1,000 as compensation for the damages which, 
he says, he has sustained. 

The Defendants* principal pleas were : (1) 
That the Defendants* titles having been duly 
registered and transcribed more than ten years 
back, and peaceable possession of the ground in 
question having ever since been enjoyed by them 
and their predesaessors, the Plaintiffs demand is 
unfounded in kw. (2) -That Perrot, the original 
purchaser from Piston, having fulfilled all the for- 
malities required ^or fixing his price and clearing 
the5 acres oflandinquestion from all incumberan- 
ces and burdens, has rendered the titles of those 
who came after him final and unimpeachable. (3). 
—That, in any view, no damages have been sustai- 
ned by Plaintiff. 

On those pleas issue was joined. 

L. RoniLLABD, for Plaintiff : I hold the rights 
of the purchaser at the sale by **Foll€ Enchère** 
which took place in 1861. It was carried on at 
the instance of Desnoyers the son who, coming in 
the place of Miss Labioljère, an original inscribed 
creditor for the sum ^6,000, and n^t receiving 
payment of the Bordereau delivered to him, was 
entitled to resell the Estate by '*Folle Enchère.^ 

The legal eflfect of a " Folle Enchère " is to 
sweep away the first sale and all that has been 
done in the interval. Accordingly the sale to Mr 
Piston must disappear, and all the subsequent sa- 
les following or any attempted resale by him. 
Jteeoluto Jure danHs, resolvitur fus accipientis, 
I have annulled the sale to Piston by the Folle 
Enchère; and the sale to Perrot of the 5 acres in 
question,*and the subsequent sales by Perrot, in 
virtue of which the Defendants, now in posses- 
sion, seek to establish their rights, must all dis 
appear. 


No doubt the Defendants plead that they are 
entitled to the benefit of the ton years prescrip- 
tion, under Art : 2265 of the Code. But this is a 
mistake. The Article is thus expressed ; ** Celui 
*' qui acquiert, de bonne foi et par justo titre, un 
*^ immeuble, en prescrit la propriété par dix ans, 
'* &a. '' This law does not apply in such a case 
as the present. It cannot be set up in opposition 
to an unpaid vendor, and the Estate was all along 
in the hands of Justice, and so no new rights can 
be acquired over it Besides, Perrot had not the 
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** bonne foi " required ia law. He, knew that ¥)»• 
toOjlvlDb attèîïtpfêti to p^^U to Iiim, had rot p^ûJ 
hi-» price. The purchaser, to coraç under' tfce pro- 
tection of the Article, rauî^t be ignorant that ano- 
tlter'tfuin tûé selkrhad right'to th^:^ propt^ily, and 
he'tmust be sati>ii'*d thut the seller alniie ^'c-s 
p^np^iéior. (TuoPLONG,** treêcripliôn, ^ uâ ' . > 
Nos. 915 & 929.) But Perrot must have seen, 
ffom-tht' titles^ tjiat the price had'not boon pnid» 
and. thei'efoi^e tiiat' Piston couhl not sell. 6ç6ide^'9 
Deau^yerô the son, having been born in 1835, 
wa-* iiO|; major till 18.56, so he was minor during 
the period when prescription is hf^re pleaded. Bnt 


dena, went through the fonnalitiea pre^h^^br 
law in Mac»! CttSBs. 'NoV 'ttifose. formaMtîes^îS 
ob*.rM-ved, tiie i^igfit of resolotÎQii of the sale of the 
vendoi- ia equalJj extingnished, as ârô the hyixK 
the cary rigl.tl ( C. C. 2183 and followidg AriU 
cles.) The same i-ules apply to a portion as to 
the whole of the property sold ; S. 1840-2-449.) 
•Sand I am not aware of any contradictory CMe. 

The original vendor did not trapàcnibe hia title- 
at h-i'^^ I.e. bad not done so h^fori Pîeton sold to' 
i errof, m the vendors' n>ht wo'jM be Pone (C Cî 
vil P, oc : Art : 834.; P^W duly transcribed 


pie«e«iptioûdoéî5 not run against minors. C C. [ '^*^ ^itïe and so rendered his right nnchallengea- 
Art ^2252. ^>^e (Tkoplokc. " B^potHèqtiêif, » V. J. No. 279- 

280.28ÎÎ. BorLEUx oh Art 2108 C. C. Pont on 
the same Article. Gilbert, « Cod^$ Annotés^ « 
Note m to Art 1654 C. t.^ ^ 


S. J. Dod<tLAé>, for Defendant : My clients are 
in possession of the 5 acres in question. We hold 
uoder sales from parties who brought from Pei- 
rot. We call ouri vendors in guarantee, but I 
maintain broadly that the right cï the Defendants 
who are in poss<;s3Îon ii5 perfectly good in Inw, 
and cannot be impeached. My right goes back to 
the year 1845, the date of the sale by Piston to 
Perrot, my author. There i?^ no point of minority 
here. The PlaiutitJ' bought from' his father. Pei- 
rot, who is the author of all the Defeudants, 
bought the 5 acres in dispute in the year 1845. 
He cleared ofï every burden on the property. 


■) 

E. J. Leolezio, for paity called last in goaran- 
tee. The Plain tiff is not entitled to sue the con- 
clusions of this Declaration. He i;* a mere purd»- 
serof the right:, of his father. Yet h ^ alleges 
that he U euChfcd to treat M thiriT- paities fee 
as mere squatters. 


Re claims the property of the 5 acrea in qwa* 
lion, with all the buildings upon the land, and al- 
so damages, for being kept out of possession con- 
trary to the express rules of the Code oa aach 
matters. (Art Ô55.) Perrot observed all tho form- 
al itiee^ of the law to clear the property botigfci \tf 


him. The vendor does nothing to preserve hi» 
I rights. Miss Labiolière is duly summoned by 


They were ail legnily removed and, among 
others , the ni(>rr;/;jge of Mademoiselle Labiolière. 
So the right of Perrot and. those who succeed 

him was a vested right more than 10 years befo- I ^ 

re the " Folk Eneliere"' took place. Prescription j Perrot at her domicile é/v to make her Pràduetltm 
hïid obviously run in fiivor of the rights of Per- j «"d claim if she chooses. She does not do so, nd 
rot and his euccessors. These rights cannot now j ^^^ Judge &itti1ig in the Court c(f Firrt Inatàoce, 
be impeached. (Zachakke. Mass/:- & VEttGÉil) i ^^ho was Judge in the " Ordrt " of the aaleto 
*' Pre>*cription " § 854 and Note. Whyfe vs. Labu- \ Piston, orders her mortgage to be e&paoged. We, 
le ^ Ors. decided by the full bench of this Court • and our autihors^ ha4 both a juat title and good 
in 1834 ; {Not reported.) Cock de cassations, j fa>th.(ii. 1^39, ; 2 : 42^.*^Ro6iion on; Art ; 2d9Qi 
§ 186U1~67. MOLRLON. V. JllPage 616 : Gre- ! of CoJ>E : Civu,.) JPi^iMjera bought .ibr ^%0ÛO. 
NIER; Hypoth-; V. II. Page 458. §512. Con fin \ almost the wWe of the property wlkick had b«èa 
^'VSvQuéland, 24tb. February 1863. < Piston's Re^i sold 16 y^ai^ befbr^ for ^JilOjOOO. Where ir the 
port^Y' ^Hf Pago 280 - Wljen my clienl wished I liardship ? 
to, know whatr tl^e bqrd^o» on- the property.; 

were ia 1861', th» Cenificnts of Ae ConwrMtor j l. itoniLÙAito replied :The effect of the «^o/fe 
ahewed no «M>rt^ m :&vor of tl» Pl«ntiff^or j Enckfr^ was to clear bff all that haJ preLàedit' 
Miss Labjoli^e It had b^ duly «d l.wfuUy and n,8tore things to their former .tL^iD^^ 
extinguished I ap» ^te vith.n. *eiA.t.ole,;both, .p^.nto publique d^Immeublts, §1M9. N^te iSt 
as lu '■'juste t%tre et de bonne foi " Dalloz, Près- Nout V '8 iuutp «n To.,.,„.l loôc \ nnt ' V^ 


A s^le by " FolU' Enchère J* is just a procee- 
ding to annul the fiii^t sal^ like an " actiùH réso- 
lutoire'' ( BlOCB^E. Vente sur Folle Enchère. Arts, 
ri et 23. Ordr^^ Aits 'o^5^546v) Now, any one 
clainiijig a right to annu^ a sale nomsti move within 
the ten years, if the land has paased'by a proper 
title into the hands of, & bona fide third partly» 
(C. p. 2180 and Gilbert's Notes Hfo, 2S aad foU 
lowing.) Pistou was not an usoiper» he, ^ag entir 
tied to sell, though he had not \ïsàd his sale price. 
(Dalloz. Prescription Ciwle, 8 914.) The leading 
casejn Fiance is reported in Sib-t 1840-1-81Q, 
and, in th^ t»bove case of Canting, thiij'. Court has. 
gone istJH.tjpr4|Iiei:. . (Ind^r, these aiithoi'i^i;.^ I 
should uo ^iiU Qftfe. even if J badknqwn that Pis^ 
ton had never, paid hîç e^e price , 

Hox^ y, Naz, tor Géraudfléj called by, ,i>ei Wu- 
daut h:i guaianteo, in addition to Mr Douglas ar- 


law to gî ve them the benefit of tho ten yeart pres^ * 
cription; for, in rtieir titles, fhey saw that Piston ^ 
was only to pay at the ''Ordre,'* and ther mos^ ^ 
have know» that «he <*^</rff" never h/d* bçen ' 
completed. The 30 years prescription waaM àlo-' ' 
ne apply here. I did not require to transcribe my 
righUasIxioHotgoouatiypHvilege, but on mr 
light a^ an unpaid Tlebtor. The law is utm^ 
changed for the better, I admit, bat this case is ' 
not under the tjew law, (TroP; ''Hijpotèotm 
V. LNo. 222.) The F«lfe.£'ncA^^^ here was prio^ 
to the new Colonial law. I dou*t dispute time 
some of the authorities quoted are against fife t)irt: * 
there une. many othei'sliu my ÎÊi^^ 'tk^ Jyf^^ 
sliewD- (See also Gitw:RT;Néte'45^i«Hl fWftîrtrièr * 
on Art 1654. C. C.) The property muât be coh- 
sidered aa all along iu. the hand» ofjustièe. That- 
would protect me from the operation of preacrip- 
tiQn. Desnoyers the eon was a minor w^en the 
salo to PidtOn took plaoe in !l839 and Mias r^Ks^w- 
guipent,. î^ubimUi'd that Pen ot, wishing to clear I li^ie was Uieu dead. As to iàe buildlDoT rlî!^' 
the ^y^ we? which be had purchaaed ofaUteur- property I.beUevethey.are.«if veiy liSe*^i£f'' 
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Wng, as 1 am inrtructed, in ruins. Ï waive any 
daim of damages and only seek the restoration of 
the property. 

Counsel quoted the following additional autho- 
rities S 1853.2.76. and Note '' Table Générale, 
'Ten/c'' No. 98. • 

JUDGMENT. 

.to this .oasQ wehave had an argudieat on some 
..i|i«itioa&ol general importance in the law re- 
gulating the transfer of inunoveable property. 

The snbject of the suit is a plot of ground of 

fire acres, being a portion of an Estate of 270 

^cres or thereabout, situate in the District of Black 

. Biver, depending from the suceession of the late 

.Emmanuel Nolin. and sold at the bar to the late 

. Mr Eugène PiatOQ, Advocate, as far back as the 

22nd November 1839 for the sum of 18,000 and 

odd dollars. 

The payment of the price was regulated I>y a 
etanse in the" Cahier des Charges^ " expressed 
in those terms : " Le prix des nc^udications sera 
"délégué aux créanciers hypothécaires inscrits 
" sur les dits immeubles pout être distribué entre 
« eux suivant Tordre de leurs privilèges et hy- 
" pothéques. " 

It would appear that the purchaser was per- 
mitted to take immediately possession of the land, 
without finding the security for payment of the 
price which was stipulated In the conditions of 
, sale as a preliminary to his getting deliveiy, and 
no- part of the' price was ever paid by him. He is 
now d^d and his heirs represent him only 
** goos bénéfice d'inventaire." 

Among the creditors inscribed on the land, at 
tli^dare of the sale, was a Mias Labidlère, for the 
8om of drs 4,000. She had died the year before, 
leaving the present Plaintiff, Louis Desnoyers, 
than a minor, her universal legatee* ^ 

By a deed of sale " sous seing privée^ " dated 
6th June 1845. Mr Piston aold to a Mr Perrot, the 
5 acres now in question, for the price of ^00, 
The purchaser lost no time in proceeding with 
the formalities reqaired by law for clearing 
the land which he had bought of all burdens and 
incumberances. It is material to observe that 
all ihose formalities were duly completed by Per- 
rot and that it is from him, a» their author, that 

all the Defendants deduce their titles. 

The " Ordre, " onder the sale to Piston, was 
not closed till the 7th April 1852. The Plaintifi 
iWmi^there as the representative of Miss Labîo- 
liLe for the sum of drs 4,000. He came of age in 
the year 1856, and the sum for which he had bewi 
collocated not having tieen paid, he caused the 
property to be sold by way of " FoUe EncKerer 
It iw^warded to his father as purchaser, on the 
6(h February 1860, for the sum of drs 8000. Des- 
noTiera 4ho fether resold the land to his son, 
iba Plaintlfi; who disposed of part of it to a 
third party, retaining the remainder, inclu- 
ding, M Iw ^y^ ^^® ^ acres now in dispute. The 
olûact of the present suit is accordingly to vendi- 
cs3e the alleged right of the Plaintiff to those 5 
acM» «and to e^ct the Defendants who are in poe- 
^eaafaiA under . rights, aa we have seen, flowing 
f^^Perrot who bought and went through the 
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formalitiefl for clearing his purehai» more ttaa 
ten years before the institution of the present de- 
mand. 

The leading and important question which has 
been discussed at the bar, and to which we pro- 
pose to confine ourselves, is whether ihe Defen- 
dants are entitled in bw to the benefit of Art : 
2265 of the Civil Code which declares : 

*• Celui qui acquiert de bonne foi et par juste 
" titre un immeuble, en prescrit la propriété par 
" dix ans, si le véritable propriétaire habite dans 
" le ressort de la Cour Royale dans retendue de 
•* laquelle l'immeuble est situé ; et par vingt ana 
" s'il est domicilié hors du dit ressort." 

There is no doubt that the presci'iptive period 
of ten years had run before the institution of the 
present suit. This is conceded on all hands. But it 
is contended, on the part cf the Pkintiff, that, 
even if we were to asaurae the existence of a 
proper title and good faith, the law itself is not 
applicable to a revendication of property brought 
on the ground that the all essential condition 
of the sale, viz : the payment of the price, has not 
been fulfilled. It is said that resoluto jure dantis 
resohiiurjua aocipieniis. Piston's rights having 
been set aside by the " Folle Enckè» «," it is con- 
tended .that all the purchasers who have rights 
descending from Piston must share the fate of 
their author^ 

Now it is not disputed that the terms of the 
Article 2265 are very broad and general, and qui- 
te extensive enough to cover the present case. 

We are therefore led, at the outset, to enquire 
what reason or principle is there against the ap- 
plication of the t^n years' prescription to a case 
like the present^ when, admittedly, the Wdrdli 
of the Article 2265 are extensive enough to coB'^* 
elude it. It is dot easy to see where sueh a ph'n* 
ciple would lie; for it most be remarked that th» 
question does not arise with the original seHer 
and purchaser, or tiiehr representatives, but with 
strangers, with third parties who have acquitted 
the property, --4tti we assume in the meantime,-^ 
upon a proper title, and in perfect good faith that 
they were becoming the legal proprietors of the sub* 
jectsfor which they paid their money. It would ob- 
viously be a very gi*eat hardship for - persons in 
thai position to lose both their money and their 
land. We think there is great reason in what' 
Teoplong says : •* Preecription "Art. 2257? C.C." 
No 796) ". Je me prononcerai toujours, quand la 
'* loi le permettra, pour raflfi'andhissament de la 
'* pft)priété dans la main des tiers." 

No doubt it may be said that there is also hard- 
ship on the other side. The plaintiff coming in 
the place of Miss Labiolière will lose the securitgr 
over those five acres for the amount for which she 
was collocated at the '* Ordre " Piston. But 
the Defendants are in no way to blame for this* 
The Plaintiff did nothing, for many years, to foU 
low up the rights of Miss Labiolière. Piston fai* 
led to pay the price and a Folle Enchère of the 
Estate was ultimately made, by the Plaintiff 
a^inst his widow and heirn, who I'Opresented him 
•* sous bénéfice cfmveniaire.'* 

As to Mi§s Lahiol^èlre, and any one in her righti, 
how can they complain of Perrot or his iUooai* 


^ • tort*? Lfi us see what he had done as purchaser 
of the five acres in dispute, to put himself in a 
. legal and correct position, with respect to them 
and all the other creditors. He had followed 
ninuteljr every one of the formalities set forth in 
^ tiie Code fbr protecting himself against the effects 
^ of all privilèges and hypothéquée. (Arts. 2183 fol- 
lowing C. C.) He had inscribed his deed of sale. 
He had notified his purchase to Miss Labiolière 
and the inscribed creditors ^ at their domicile, had 
served them with a transcription of the deed, with 
the table of the mortgages and inscriptions, with 
the names of the creditors, and the amount of the 
debts. In this way the price payable for the 5 
acres was definitively fixed and established. 

^ Some of the creditors appeared and the price 
was distributed among them. No one came for- 
ward on behalf of Miss Labiolière, but Perrot 
was not to blame for this in any way. He had 
observed every formality and -the Court of First 
\ Instance gave Judgment against those who did 

not appear, and decreed that they were debarred, 
for the future,from objecting to Ûkè^* Ordre'* of coU 
location on the price of the five acres in question, 
and the '* Ordre " itself was declared definitively 
closed. 

So far then as Miss Labiolière's security existed 
over the five acres bought by Perrot it was extin- 
guished. In these circumstances it is not easy to 
see how that lady or her legatee could plead a 
case of hardship. At all events, the plea of hard- 
ship would plainly be much stronger on the other 
side. 

But the question cannot be solved by considera- 
tions of this nature. It is truly one of law, and as 
sudb we must deal with it. 

The point ^or consideration is whether an ac- 
tion for annullatioa of a sale of an immoveable 
sobjeci, on the ground that the price has not been 
paid* is subject to the ten years' pr^^scription of 
▲ft 2265 in &vor of a *< Hers détenteur:* We 
have seen that there is nothing in the words of 
the law to exclude its application in such a case, 
and we are of opinion that there is nothing, in 
point of principle or expediency, bat the reverse ; 
"assuming always that there is a proper title and . 
good faith, it appears to us to be highly impor- 
tant for the general interest of the community, 
that the possession by purchasers of land diould 
be confirmed to them, and that they should not be 
troubled by the reviewal of old and obsolete 
daims. 

Let us now look at the authorities to which we 
usually resort for assistance in interpreting the 
Code. The great weight of opinions, both of the 
commentators and of the Courts in France, is in 
favor of the views Which we have already indi- 
cated. Thus Troplong, '' Fên^," JS^o. 662, says : 
" Entre le vendeur et l'acquéreur ou ses héritiers, 
" Taction en resolution ne se prescrit que par 
** trente ans ; et ces trente ans ne courent que du 
" jour oik le prix à été exigible, mais les sous-ac- 
'' quéreurs qui réunissent la bonne foi au titre 
M peuvent se prévaloir de la prescription de dix et 
** vingt ans." And the same doctrine is laid down 
in other parts of the treaties of that writer. To 
the same effect is the opinion of Dctbanton Y. 
XVL No. 364, of Vaxbills. Pre$crip : No 517 
andofZAGHiiBiaB. We may quote the words of 


the last writer, § 852, 854. " Z)^ la prescription.^ 
** ^usucapion, même celle de diz'à vingt ans, pro- 
** duit cet effet juridique, que c«lui au profit du- 
" quel elle s*est accomplie peut opposer Texcen* 
'' tion de la prescription ï toute action réelle, tel- 
" le que Taction Confessoire ou l'action Hypothé- 
" Caire ; et à toute action personnelle, in rem 
" msripta."* Arg. Art. 2180 Alin. 4. et Art 2265. 

'^ De là il suit que le vendeur d'un immeuble 

'' ne peut plus demander la résolution du contrat 

^^ pour cause de non paiement du prix au détea- 

" teur de cette immeuble, qui a pour lui l'usucimion 

' '' de dixf à vingt ans. Art. 1 184 et 1654. 


" Mais un titre ne serait pas inutile pour Tusu- 
capioo, par ceU sienl que celui dont il émane 
n'aurait pas le droit d'aliéner la chose, ou par 
cequ'il pourrait être attaqué pour cause de nulli- 
té relative. Y Art 1304. Car Pnsucapion a préci- 
sément pour objet de suppléer aux vices de cet- 
" te nature." 
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The leading Decisions have been very fully 
quoted and commented upon, in the course of the 
argument, from the bar. To meet the plea of pres- 
cription the Plaintiff submitted two arguments of a 
special nature. He contended, in the first place^ 
that Perrot and his successors had not the '* bonne 
foi " required by the law to enable them to take 
the benefit of its provisions. He alleged that, in the 
deed of subsale to Perrot, a reference being made 
to the original purchase by Piston, Perrot mast 
have been awaie that Piston had no paid the sale 
price,and so was not in fiict a bond fide purchaser; 

But it must be remembered that, by Art 2268 
of the Code, bona fides is always presumed. When 
it is impeached, the par^ challenging it must 
adduce evidence to satisfy the Court of the 
truth of his allegation. Now does the evidence 
referred to here come up to this point ? We do 
not think that it does. 

The only proof alleged is the statement, in the 
deed of sale to Perrot, that Piston had previously 
bought the whole estate, and was to pay at the 
^ Ordre."* But that is not evidence that Piston 
had not paid the price ;fiir less that Perrot knew that 
Piston had not paid the price after the lapse of so 
many years. Perrot may have vety naturally 
thought that the price had been paid by Piston ; 
at all events, there is no evidence that Perrot 
knew that the price remained unpaid. The whole 
conduct indeed of Perrot, to which we have al- 
ready adverted in detail, is entirely consistent 
with his good faith, when he purchased and paid 
for the piece of land in question. 

• The same may be said a/orOori of those who 
came after him ; but they, we need not say, are 
entitled to plead his proper title, good faith and 
possession as accrueing to themselves. 

But it was further argued that Plaintiff was in 
minority down to the year 1856, and that the 
ten years' prescription does not run against mi** 
nors. But a consideration of the position of the 
parties in this suit will, in our opinion, obviate 
such a plea. The Plaintiff here is a purchaser, from ' 
his father, who was the buyer at the ** Folle En^ 
chère^* in the year 1860. Both the father and son 
were of full age. The Piaiotifi^ in this action^ 
can only exercise the rights of his vendor, via : 
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rhifl fiitfier • There are therefore no grounds fov 
admitting the plea of miooritj in this suit 

• Bot even irere we to look further into the 
weight of the plea of minority, abstractly altoge- 
ther from the shape of thé present proceedings, 
it would, we think be very difficult to acknowled- 
ge its application, seeing that Perrot, the purcha-* 
ser, had adopteil minutely every step required by 
law, for purging the property bought by him from 
all adverse claims whatever. The condition of 
the aoooesaion of Miss Labiolîère, or of the par- 
:tieainio whose hands it might have parsed by 
her decease, were matters with which Perrot, in 
the cbcumstances, had no concern. 

Judgment will therefore be entered in the lead- 
ing action for the Defendants, ^ith Costs. The 
different parties called in guarantee will also be 
entitled to judgment in their favor, and the Plains 
tsft will have to pay the Costs of the suits in 
guarantee. 


Bail Court. 

Afpel d*itk Jugement de Cour de District. 
—Possession,'— Action possessoirb,— Chemin, 

Dans une action possessoire^ ayant pour but de 
faite ouvrir un chemin fermé par la partie ad- 
nerae, le demandeur ayant aUégué que h chemin 
eàfet du litige était un chemin de baiisage, et n'a- 
yant pu' prouver ce fait a vu sa demande rejetée. 

Appeal prom Judgment op District Court, 

->-P08flB8S0BT SXHT, — ^POSSESSION,— ROAD. 


The Pknàtiffin a poteeseory action having ba- 
ted hi» ease on the allegation that the road^ and 
havÙM akogeiher failed to prove hu averments^ the 
aeHon was dienmsed. 


ffaid road by the safd Deftoeaatt add fbfther 
why the said Defendant should not be oondem- 
ned to secure and to restore to him,tbe said Plain- 
tiff, the quiet peaceful and complete enjoyment and 
possession of the right of way aforesaid, and the 
road aforesaid. When the parties appeared before 
the Judge below their pleas assumed tjie fallowing 
( shape, as the Record bear. The Defendants dis- 
puted the juiisdiction of the Court on the allega- 
tion that the ground, the subject of dispute, is 
on the Estate Femey^ and could not have been 
prescribed. No possession could be alleged of this 
road by the Plaintiff, Plaintiff states that the road 
in question is a balisage road, of which the Phiintiff 
had possession for more than one year ; and the 
balisage road being established by a Colonial Or- 
dinance, or Arrêté, that Pkiotiff has a right to the 
said road and to avail himself of the possession. 

The foundation of the Plaintiffs case was there- 
fort that the road in question was a baiisage rond, 
t. e, a rood existing, according to Colonial Law, 
between the two Estates, and used for the purpo- 
ses of both of them. This was the issue which 
he raised and which it was cumbent upon him to 
establish in evidence» 

A proof at length was led on both sides. On 
examining that proof I am satisfied that the Plain- 
tiff has altogether failed to prove his case. In^ûict 
the evidence leads to the conclusion that the road 
in question is not a balisage road, but is entirely 
within and upon the Estate of the Defendants. 


The basis of dieHaintiffs case being thus wan- 
ting, it is unnecessary to go &rther into the mat- 
ter. 

The Appeal must be dismissed, with Coats. 


Bail Court. 


CANTIN.— AppeUant. 

versuM* 

YhLLET & ORS.«-Be0pondent0. 

Before : 
His Honor the Chief Judge. 


L BoniLLARD, — Of Counsel for Appellant. 
H. BïRTiN,— Appellant's Attorney. 
J. L Colin, — Of Counsel for Respondents. 
F. BoBKRT,-7-Re8pondent8* Attorney. 

let September 1865. 

The Court: This was an Appeal from a Judg- 
aeat of the District Magistrate of Grand-Port» 
atting on the Civil Side. The Plaintiff called on 
the Defendants to shew cause whj they should 
lot be condemmed, jointly and severally, to pay to 
Ae aid Plaintiff the sum of two hundred and fiAy 
Ulars damages for having, on or about the thirty 
irst day of January last, caused by force and arms 
a oertaia road, commonly called balisage, situate 
m the District of Grand Port, between the^estate 
Fem^y the Defendant's property, and the estate 
Beau Vallon^ the Plaintifis' property, to be obstruo- 
iid and holed, and for having thereby caused the 
«id Plaintiff to be deprived and dispossessed of 
Ae quiet enjoyment and peaceful possession of his 
i^ht of way over the said ifoad and of which right 
of way the Plaintiff was in quiet peaceful and com- 
llote enjoyment and possession for more than a 
]W and a ^y prior to the illegal stoppage of the 


A PFEL d'un JuOSXENT DE COUR DB DISTRICT, 

— Vol, — Recel. 

Lorsqt^il résulte de Venquéte fake devamt U 
Magistrat de District, que le prévenu eat coupable 
d*un délit moins grave cue celui dont U est ae^ 
cusé, le Magistrat peut appliquer la peine prévue 
j par In loi. Mais le Magistrat doit déclarer la 
plainte non^fondée lorsqu'il résulte de Penqmite 
que le prévenu est coupctble d'un délit plus grave 
que celui dont il est accusé. ^ 

/ 

Appeal prom a Conyictiok of Distriov Ma* 

QISTRATBy^LARGENT, — RBCSIVlNâ STOLEN QOODfl. 

If an offence is inquired into by the District 

Magistrate and he finds that the evidence does 

not support the offence charged, but a minor of* 

fence, he may try and convict of such minor of* 

fence. But a prisoner charged with a minor of^ 

fence should not be convicted of a greater one» 

MAMODE ALLY,-- AppeUant 

Versus 
THE QUEEN,— Respondent 


Before : 
The Honorable Mr Jcstigk Colin* 

P. L. CHA8TXUJJBR»^-H>f Coo&mI foT Appellaiil^ 


8. J. DocLGAé, — of Counsel for Respondent, 
J* BotrcHST,— Bospondent't Attorney. 

22nd September 1865. 

In this case the District Magistrate of Ri- 
vière du Bempart had conTicted the Appellant- of 
'* Complicity with one Boodhan and others, in 
*' swindling and theft, and in knowingly and frau- 
*' dulently receiving and disposing of the monies 
*' of the wpman Bogine/' and sentenced the said 
Appellant to imprisonment for the term of one 
year, under articles 40 and 330 of the Penal Code 
6f Mauritius. , 

The Appellant contends that lie ought not to 
have heen convicted of swindling under Art. 330. 

It is to be observed that the Appellant was 
charged, not with swindling, but with the ofi^nce 
of aiding and abetting the ^principal oifender in 
the concealment and disposal of certain stolen pro- 
per^. ^ 

In principle, if an offence is inquired into by 
thoDisfricI Magistrate, and be finds that,although 
the evidence does not support the offence char*» 
ged, but a minor offence, of which he may take 
eognizance, he may try and, if need be, convict of 
such minor offence. 

* But it is contrary to every principle of law or 
of equity that a prisoner, charged with and ans- 
wering to a minor ofience, should be convicted of 
a greater one. 

The consequence of deviating from the princi- 
ple of law is found in this very case ; the District 
Magistrate, convicting the prisoner of swindling, 
hfis applied Art:.8B0, umier ..which the penalty 
for swindling with special aggravating circums- 
tances is not imprisonment, which he has decreed, 
but reclpaion which he cannot decree. 

Nd 4oiibt) when 4ie AHicle of the Code gives 
pc^er to' apply one tk two or more diflbrent 
poniahmeDts^ and it happens that one of the td- 
teraative punishments msy be applied by the Dis- 
trict Magistrate, without exceeding his juridiction, 
he kaa the right to sentence under that article, 
provided his sentence is kept within the limits of 
his jurisdiction. 


But Arfe dâO csoniains no each alternative p6« 
w^i^ U dMaaot enact that the pmiishment shall 
be réclusion or imprisonment bat réclusion, and 
the minimum period of time for which, under 
the Penal Code, réclusion can be decreed, is two 
yean. 

It' is true that, by Ordinance 81 of 1852, Art. 4, 
power is given to the Judge presiding the Court 
of Assises to reduce réclusion or hard labour to 
such term of imprisonment which he may think 
an adequate punishment. -<^ But such power is 
given to the Judges of the Court of Assizes only, 
and applicable to prisoners fouQd guilty before 
the Court of Assises. 

It!s unnecessary to inquire whether this Appel- 
lant, tried as an aoeompHee, could be found guilty 
and sentenced when the principal offender's Con- 
vietfpii baa |iML qnadied. Th« Coaviction on the 


ground above itated b a had C<»iv!ctioni afid 
ought not to be upheld. 

I am of qpinioii that it should be quashed^ 
Conviction quashed. 

Sopreme Court. 

Hypothèqub l^ale, — SoajÉTÉ, — Obbbe, 
—Concurrence entre les CRéANCiEBs HVPOTni- 

CAIRBS DB LA SOOlixi ST CEUX DE CHAQUE AS- 
SOCIA. 

Les biens d*une société doivent fjçrtfir kubofi 
à payer les dettes de la société et en second lieu 
les dettes de chaqtie associé. 

Les hypothèses légales^ guoiqu/e jouissant des 
privilèges gui leur sont conférés par laloi^ne 
sont cependant que des hypothèques^ et elles ne 
peuvent annuller ni avoir priorité sur les privi» 
lèges et hypothèques qui reposaient sur un immeu' 
bîe lorsque Vhypothèque légale est venue frapper 
sur cet immeuble. 

Elles ne peuvent nonplus, lorsqu'il s'agit des 
iînmeubles d'une sodétéy avoir priorité sur les 
créances hypothécaires de cette sodété, à moins 
qu'elles n'aient atteint ces immeubles avant qi/Us 
ne fussent immeubles de fo société. 

Legal mortgage, — Partnership, -*"Ordbs'', 
— Conflict betwe^ kortgaged çr£1>itors of 
A co*partne& and of the ci^dxtobs of F >f^ 

PARTNER. 


Co'parlnery property must be applied firêtto 
pay co-partner g debts bejore it eon be applisd to 
pay the debt o/ a partner» 

Legal mortgages, though entitled to As priei' 
lege which the lauf has eùnf erred on thenK on 
mortgages stilly and cannot .disphce or atmuU 
mortgages or privileges incumbering a petrUesJar 
real estate before the bsgal mortgager beeatne 
seized with the some. 

Nor can they be ranked upon a partnersh^ pro» 
perty to the exclusion of pqt^nersh^ mortgages, 
unless in point of fact they attached the partner- 
ship property before it bsçame partnership proper- 
ty. 


J. and J.BBODIE^— Apipellants. 

Versus 
BE8TEL& CBS.,— Bespondants. 

and 
J. SAMBAT h A. BOULLÊ,-AppeIhuits, 

Versus - 
BESTEL h CBS.,— Bespondents. 

BESTEL;— Appellant. 

Versus, 

J. & J.BBODIE & OBS.,— Bespondents. 

Before t 
His Honor the CmsF Judos and 
The Honoroble Mr Justice Colin. 


Hon. H. Kcenig, — of Counsel for heirs Poupt- 
J. G. Testier,— Attornev for same fnal 

Hon. V. Na«,— of Counsel for J. & J. Brodie. 
J. H. Ackbotd, — Attorney for same. 
L. BouiLLARD.— of Counsel for J, Sambat and 
E. BouLil,— Attorney for same. [BouU& 

A. Legall,— of Counsel for Bestel. 
W. FiNiss, — ^Attorney for same. 

5/Â July 1%^. 

The Estate Rave}isu>orth^ that hadsacoeaai- 


ail 




rely belonged ' to Mme. Ooibert and the late 
Adolphe Poapinel, then to Adolphe Poupinel and 
Félix Boagier La^ne, and then to Félix Roagier 
Lagane and Mrs Niclèa Beatel, waa aold by fom- 
ble expropriation, at the request of the Manager, 
of the " Engrais Manriàen, " and adjudicated, at 
the bar of the Master of this Court, on August, 
6th 1863, to J. & J. Brodie. 

To distribute the purchaae price of the said 
' Estate amongst the oreditors entitled to the same, 
an '' Ordre " was as usual drawn up and fiuallj > 
elosad, and the Master, by the " Ordre ** appealed 
against, directed that the said purchase price 
abpttld be paid according to the schedule produ- 
ced; 


ha waa a eo-pArtner; be pnt something into the 
oo.partnery, hn put in hjn half of tbor Estate, and 
when he diil put that half in co^partnery, the li^gnl 
mortgage of his children already encumbered it. 
In this particular case, there is no co-psrtnery st 
all; the co-part nery at least is for the " EmploUa- 
Hon du Bien; " not a word lelaîîve to the dinposal 
of the Ëdtato itself. The ''Ordre^ itself shewed 
there was no co-partnery, for J. k J, Brodie arc 
not^ collocated upon the co-partners but hulf of 
their claim was collocated upon Lagane's share^ 
half upon Poupinel's share. Some creditors have 
been (x>llocated upon Lagane's diare only, and the 
inscription of J. à J. Brodie is taken upon Laga- 
ne of Port Louis and Poupinel, not opon Lagane 
and Poupinel. 


This '^ Ordre " has now been appealed against 
bj seyeral parties ; the Appeals have been conso- 
lidated and two of the Decisions arrived at by the 
Master, in settling this " Ordre, " are challenged. 
The first is that given in favour of the heirs of 
the late Adolphe Poupinel, on account of a legal 
Jlortgage by them held on all the real property 
of their £sither. The second is that by which he 
refaasd to admit and rank a claim put forth by 
Miss Mélan^ Bestel holder of the rights of Mme 
Nicies Bestel, one of the two expropriated cu- 
owaers of the Eavensworth Estete. 

The two pointe were argued separately, but will 
be dealt with by the same judgment, and first : 

Hon. V. Naz for J. & J. Brodie, Appn^Uante : j 
We object to the claims of the heirs Poupinel; j 
my cliente are large creditors of the estate which ! 
they have been compelled to buy and if the claim | 
of the heirs Poupinel wss admitted, as the Master j 
bas decided that it should be, J. & J. Brodie will j 
lee the collocation of their claim reduced to a ! 
tnfilog amount and be great losers. Supposing 
the heirs Ponpinel to have a Ic^ mortgage on 
the property of their fiither, the question is .- 
Does that l^;al mor^ge affect the Raveneworth 
Estate ? It does not ; for iheBatennoorih Estate 
]ii and has ever been in partnership, and cannot 
be touched by the legal mortgage which encum^ 
bers the Estate of one of the partners. 


On 7th April 1857, Mad. Guibert, then owner 
of Saveneworth, sold one half of the Estate to 
Addphe Poupinel de Valence for jjf 15,000. By 
the very deed ol sale aco partnery is established 
between the two, and is to last until 15th March 
1862. On the 23rd January 1860, when theco- 
pertnery was still in existence, Mad. Guibert 
Jells her half of the Estate to Lagane, and by the 
Twy same act, dissolved her co partneiy with 
Poupinel, and a new co-partnery is formed bet- 
tween Ponpinel and Bougier Lagane, which is 
to last until 1st January 1865. 

As to the point that a legal mortgage does not 
iffisct the Estete of a co-partnery, the point was 
dearly laid down by the Court in Macfarlane vs. 
Sandapa. ^Piston's Reports. Vol. IV. page 145.) 
Vide also Trop. '* Hypothèques '* Vol. 2 No. 484. 
Do. " Sociéti " Vol. 2 No. 860. 

S.V. 45 1. 811. 
40 n. 206. 
31 1. 202. - 

Hon. H. K<xiaQ for Bespondento : I admit the 
gensnd principleb but when Ponpinel bonght half 
oTihe itaa^MworlA Eatote^ be was owner before 


^ Hon. V. Naz : The inscription was a Judi- 
cial Inscription which covers all the property of 
the two partners, and therefore was, as uhuhI, ta- 
ken against such of the partneis as were liable ; 
it would have besides been taken upon the part- 
ners in th«ir co-partnery style, if they had assu- 
med one, which they did not, this being a civil 
co-partnery. This^ is always done in this way, 
for a judicial mortgage, taken against A and B, 
trading or working an Estate as A. à Co. or A. 
and B. would not be inscribt'd upon the lenl Es- ' 
tate of A. or that of B. unless taken also against 
A. personally and B. personalty. As to the claim 
of Brodie being colloctited half ag«inf>t La^rane^ 
half against Poupinel, we could notcompliin; 
when that Was done our clniin had bef n cuUuca- 
ted; the claim of the h^-irs Ponpinel was put 
forth as a Contrefiit, and until the Contredit 
was made and admit te«l, we could not object, 
we could not incurus^less and vrxaious 
costs in vain. Now that the hetrs Poupinel hava 
challenged the original scheme and succe^8fulty 
challenged it, according to the Master's order, we 
being suffei ers by that Decision, should come for- 
ward to impugn it. 

Until it disturbed our position of coUocited 
mortgage creditors we had no earthly reason to 
object to a mere matter of form. As to the other 
claims admitted against Lagane, that waa a Ten« 
dor's privilege on Lagane's share only. 


, A. Lboall,'' then, for Mélanie Bestel Appel- 
j lant, challenged the Mastei-'s DeciHlon whereby 
! that Officer had refused to admit her claim prior 
' to that of J. and J. Brodie and others. Our 
claim should have been collocated ; we hold the 
xrightaofMma Nicies Bestel who held tho^e of 
Ange Hardy, a creditor by mortgiige of Ratene» 
worth for $ 3«500, whe i the E>tate belonged to 
Mme Guibert and Ponpinel. That claim, in Ja- 
nuary I860, is mentioned in the sale made by 
Mme Guibert to Lagane,^ and Lagane binds him- 
self to pay half the «lebto real and personal of the 
Estate. Mme Nicies Bestel became owner of 
Hardy's claim on r30th October 1861 ; on I2ih 
April 1 862, Poupinel sold to her the foui th of the 
Estate on condiiion that the latly should pay the 
fouTthofthe <IeUs; here is confusion then of so 
raluch of the claim. Mme Nicies Best«l al-o binds 
herself to Lagane to pay anorher foui th of the 
debts of Ravensworth, and that being, so, the 
claim of Mme Nicies Bestel is cut down to half 
its original amount. Qn 4th AugpH 1864, Mme 
Nicies Bestel made over to Miss Mélania Bestel 
all the righta she held from Ange Hardy upon 
Raveneworth^ ma tho' my client's ohdm was put 


.IMIM- 


fermrd for its whole raliti^ I ao ready to re- 
daee S lo^nto motetj. 

JUDGMENT. 

He Rale of law is qaite plaiD that property 
belon^ng to a oo-partoerj tnuat be applied to 
pay the co-partnery debis before that (MUt of it 
which would belong to a OHrriciilar partner can 
be used to discharge the liabilities of sach part- 
ner. 


The^ attach t£e fiidîer's ml estate fnm ihs 
day that aie fkther beeomes the owner of sach 
estate, and rank afler the mortgages and priTÎIe- 
ges that encamber the estate prior to the iather^s 
seizing of the same.— This we mention, althoDgh 
elementary, on aooount of some expreisionB in 
the' Jadgment appealed against which, nnezplai- 
ned, might create a doobt. 


In this caflB the EavemworA estate, the pn'oa 
of which is being distribnted by the Master, be-* 
longs to co-paii;ner8. and fronts ' ihe^Àfrfihen(4hit 

m. • 1.* -^ *!. V* t ^x. X- I ! MmeGuibiert, whahuaaptoithà^^ilttmANaliole 

The right of the creditors of the partionlar i ^^^^ cbhtJ^ («fe àtfftvlded lioiéty of ths 

partner is to receiTe the balance, if any there \^L^^^^ "iiMèr Venditions that we shail ^dj 

which, when the co-partnery à^h^;\^^pf^f^. ^^^^^ . ^ ^partnership property.^ ^ 

tisnedy woald accrue to the partner. ^ '^ r r r / 


We have sq held in Mac/grlane vs» Sandapa^ 
and of the force and truth oiT the principle we ba- 
.Te no doubt. 

P 

It is hardly necessary to quote authorities in 


support of our views ; the law of Mauritius and, *»^^ ^^^ aav wuen ro^plnel Dongni tne estate 
withsoraeHlighe modification, that of France relati- ^°^ »* ^'^ f^*=^ 8'^"»^ J!'^''""'!? ^I^ue^ that Ponpi- 
Ve to f»ai tiierdhips, whether civil or commercial, °®* ^^ ^^^ owner of his half of the estate seme 


are clear, and receive tht'ir daily application in 
this Court. We s\l&*\ adveit only to Trojpix>ng*8 
work on the |K>iiit nowb-f ire ua : '* S*il est- vrai,*' 
writes this, rematkiible Jurist, ** que ' la mise en 
*^ société contienne une aliénation au profit d*iin 
^ corps moral capable d'obliger les autres et de 
** s'obliger lui-même, il s^énsuivra que ceu^ qui 
** ont traité avec TatiBocié, pris Individuellement^ 
** ont du beaucoup moiud compter sur la partie de 
** son avoir engagé dans la société que les çrean- 
" ciérs qui ont suivi la foi de la société même. 
'^ C'est, pourquoi les iC^réanciers de la société ont 
'*'sur l'actif social un droit que ne peuvent leur 
*^ disputer les créanciers personnels de chaque asso- 
"cié.** '-■*•• • • ■ ■ - ^ '■ '■ 

Pardessus : No. 975. 
Duvsbqier: No. 40ô. 


A priori therefore the creditors ftf the co-part^ 
neiyi should ^ cbl'ocàted to the exclusion â|tbe 
heiré Poupinél, creditors of their father, tmi of 
the CO' partners. But it Is urged on their b^alf 
that they were creditors before the 7th ^pril 
1857^ the day when Poi^pinel bought the estate^ 


from the day |jiât thé claim' arises, the mother's 
death f:>r itistance, the mortgage exisU by tde for- 
, ce of the law, and encumbers, until cleared after 
the formalities required by law, 6r oiherwiSie dis- 
posed of, all the real property that the surviving 
futher has or may have. If the fact of this Estate 
having been co-pai-tnery propei;ty, àtthe very mo- 
ment that Poupine! the father purchased A share 
of the same, did not arise, the Master's order 
would be so far unimpeachable. These are doubt- 
)èss very important privilèges ; privileges doine- 
what curtailed by the new Ordinance biit still of 
vast importance. 

But they Cfinnot be eztepded ; they encumber 
the father's property to the exclusion, until they 
are . satisfied, of all su(>sequent mortgages ; but 

Sey dp not encumber that whictf' is not the fil- 
er's property but is co-partnery property. 

They are not invested with powers not already 
fciund in the liw; they rank, in sWrt, as mortgages 
wit^ certain privileges, W(4I defined by the Code 
as such, but they are mortgages stil>, and it is no 
.where enacted that^ they should have vitality 
to the excl 
other mortgagea 


time, l^owever short, before he became a part- 
ner ; accordingly before his half of the estaté'be- 
câmè co-partiîéry property, ^ that half of the etfiate 
therefore became cô-pai^tnèry property with Ihe 
encumberance of the mortgage of the children of 
Mr jj^otipinel. 

That jystem ivquldJ)e iman^wer^ble if borne 
oat by thef^cta. 

The children's legal n^ortgage, how far back 
soeyer i^ may havi^ been createa, encumber the 
Baven^yfoiiA çst^te from the day that the Ravens» 
Vfùrt,h estate was ^ the property of the father ; 
therefore if Poupinel has ^ hoi|gbt on thQ 7tfa 
April 18;57.^4 became a partner on the éth'of 
April» . nay if he had bought by one deed, on 
the^ 7tb> apd on the.. 7th again, had by anotner 
deed» ,wbÎQl|.W0Hld be con8tro.e4 to. be rppst^ioi; to 


Now the le^l jmortgage of children op ^t|»eir < jh^e .fimt, bcioome a. partner,., np doubt he wahld 
&)her's ^state is' no doubt a very important /-no : .htiFe.broQght into^.'co-partnery an eatate;diàr- 
ML..± .1^. i _ .ti. it.1 .!.:_.: .-:..- .1.1 — *u^..- g^ with lot çWlflreDÎ's legf^,Di^9rtggseu 


...But that ÎS opt \h^ ease; the reiferséis the 
cac^ j[.j?oupiiiel boi^ht.jind becairié a pàrtlfér on 
the 899%e cjay, by the sa/ne deed ; iti. ^act^* 'instead 
of puttjng'^n inpney as his stock, Ijie gave'theoio- 
nev to Mnne Guibert, sole owner 9^ Uie estate, 'or 
boi^iui him,self ^ do. so, and his stock wi^, as. that 
of l^ad. Guibert, .the undivided moiety of ^t^^^ 
worthy ;vifhich was. then, at the same tixne, 'Jfôr the 
very purpcNse^ hj one and the^samîe deed, cdnVeyed 
to him. 

Sometime after ^hjis Mme (jruibert, whoae co- 
partnery had not yet been brought to an end try ^o 
flux of tim,e, signs another deed with Poupinel 
nad J^elix Bougier, Lagan e ; her co-pârtnéry with 
Poupinel is dissolved, her share of the estate 6on- 
veyed to Lagane, and by this ver^. same deed a 
co-partnery,i;i formed between Lag^ne'^ànd Poti- 
pioeL Lag^pf , in fact, stepping in yi^ Mme Gui- 
bert, without the nece^tiitygf any l^ui dation or 
settlement. The terms arid conditioirs of the 
conveyance^ leave no doubt as to thla. Every 
act tends pi shew that throughout there 'wna a co- 


unioi^ of co-partnery claims when j partneiy between Poupinel and latly Moaff Gm- 
gea are maâe to yield içi co*partnery I bert, 2iidly '^Bougier Lagane» and that PbapÎMPa 
' ... «giuueof&Biriite'WaB'nhriiitt él^ 


luaiiatDek 


. js»;|ir&j#f,4|veetlrwd .prtmiirilr. Hal^Ao J1p0 ere-: 
ditars of tl)e.oo«partnery. 


,JI^<Wnk 4hat Mr Na« hai «iftcî^^illjvtniMr»» 
red The" allegation that J. & t^ BfodJ© wçrçiHoU 
libàiteà' orf L'ganeV sl^àre'^ of ,the prope^y,* 
'• It waa only on the 12i*i April ia€2:tliatPoM.^:"5[ the tîinè ihat the scheme of •* Or^^ * H^^^ 
pinel entirely retired fforatheeatal0^»>ra^WinK-.<li-«wn,,up, Jhe property )^>^r^eo^^^^^ 

t<> Miae Nidè» Beatel and Rougier Jrfigane Ma fK^^r'"^Z_r «J:^!"®^ ^'IV f^f'-I^^fV^'^* 
remaining share of sach eatate» { 


properry of JJHgfn 

they were collocated go as to get their mo- 

n^y; thej; did not tinf ici pule any olijjpctîon and 


, ,Qp,(ft»t^4^Jh^*., j;.,Birp^ie,,thQrAppdlant8; i^T'lC-^I^^^^ ♦^^^^ ^ ^"v' V^^ 

;iiSiW5.H^îrAÎî*nT;iÀfthA«n.nar*nerv. Annpx- rorm of the " OrûfrC and to incur coats wlilch 


•AWT!^ pV^Wi creditW «oCUie.po-partnery. Annex 
^^ ea jto tl^e 4ped of rale hetween Poupinel and Mme. 
Beite) is a scilbedule of the debts of the estate, 
leal apd ,pemc«pal; it is thus, headed : '*Etat des 
!' dettes, tant hypoi)iécair^s que cbirographairéi* 
!f du bien ''B^vensuJorÀ'* dtiea par la société 
** Ponpinel et iitgane." 

In the second, catoigorj J. & J. ^rodie. figafe 
for ^18,1 5340. 

From 1857 therefore. Ponpinel was a partner, 
.>.(aod hia moiety 'of the tea^te iwascoUpartnery pro- 
perty ; hit childrw*amortgage»doe8''not encumber 
. . the aaaets of . the corpartnery ; : those maat first 
be. applied to pay the liabiUties of the co-partoery. 

He rrettii?e4 m 1962, and Ûkep^tç^re if a balande 
is due to him, his children may claim that balan- 
ce ; but J. & J. Brodie are prior c?e4Âtora of the 
Go-partnery, and tbeyjaoat be paid before a ba- 
lance can be due to Poupinel^ on^ of the partners. 


they would ultimately have had to discharge. The 
" Contredît ** canje from the heir^i Poupinel and 
as soon as they were in the field and challengi d 
J. & J, Broilie*» rank, these creditors st^iod. upon 
their rights, which 'Canr.othe baried becanoe an 
** Orrfrtf " assumed a particular form, which at 
the- time that it did, it would have been uselesa 
and even imprudent to-challj^nge. 


It. was also urged that there was no real co- 
. partpery, but only one for the working of the 
estate. That is a real co-partnerS?!'; the e$tate is 
the stock in trade, the object of t\iè partnership 
was its management and woiking. We do not 
al^s^utely oay , that a ^p-|iart9ery may not take 
tf^IaeerifcMr, the ]bare. warUng of an estate, for an 
estate may be leased to partnera;.i bat here there 
are no such facts; the. eatate was worked, by the 
.ij»rln«rf; l^'IW i^T r W»e .partaevai ;r there is 
.«othiag to lead us even to conceive a different 
intent ; it was not an estate originally held bjr 
two individuals, aa partioipmer^ and who subse- 
quently become partners ; it was an eatate held 
at first by one as sole owner, and by one and the 
same deed, the convejmtiea and the partnership 
are eflbeled)ia*d somiHivedrilhiKwgkoHl ; with th^ 
same fratptaa^md ÎU th^^^aoMrflfArii 

^ ^l3u ^<^Nio iu*jge4. also that, the inscription of 

nioHgage taken hy J. fie <!.' BMdiie' was liken oi| 

PoQ^iiel uid on Lagane. Jt was properly. taken i 

when partners trade under a naoie aUd style a 

ered.itpr. may proceed, and afler judgment take à 

jtÉdièikl miortgagé first against the portions undet 

tiie partnership style, so that the mortage shall 

charge the partnership property, and then npooj 

the indiviaual members*, proviééd they are not 

^IfWtQd lialiili^ry partners, ( Comn^nditme^) iwhci 

, jtt^ not .liable lîeyppd their ^i^ké so aa to chai;gej 

.jt)ieir\paii:^ieul|ir ésta^. H^re the deed between 

'^oiipinel and Quibert^ and that between Poupine^ 

Xflûbert apd.l^ane doea.not say that the part-* 

Jim . ahaU work the éstutè under any style ; in| 

!»iict t^t is seldom the ctfise for. noa-ciqmmeroihfi 

.4|Q»-partjBerie3 and thprefore J. & J. Brodie ins-; 

eiibed their judicial mprtgoge) ajgainHt the several! 

partners by name ; they could not here have ac-' 

itad ofiherwiae ; btat..thia doeS'liot cbauge the na- 

tme of tbeir d^% ; ' ffpr> doe/» il(.a)^ ti^ position 

of the heirs Poupinel. The tacts remain true, 

ihate wiaa oo-partl^i^y and ihie. iJaaannrorM was 

ôa»partaM:}t4>cpiiBrtjr, • fipm t|]»a J^eqrjfirM moonnit 


We are of opinion, therefore, that the general 
principle of law^ laid down above is in no wise 
modified by the facts of the easel We do not 
find facts to satisfy us that sqch 4f' gal . qao^tgage 
encumbered Poupiinel's share of Raver^siporth be* 
fore Ratentworth became partnersh i p property ; 
we find strong facte to iead us to bt-lieve that f he ' 
conveyance an'l the partnemhip cprang into'iife 
anti had U\\\ forcent the vciy ^4^me moment, and 
that until pQupiiWÎ retired^ J. & J. Brodie T»eîng 
creditors pr4>vlous to such retirement, 'jRwtvn»- 
worth never for a moment ceaprd to be d:)-parti)e. 
ly property ;*of course from the moment that the 
partnership Js dissolved^ the iegnl mortgage would 
afifect PoupirieP» nliHre, but Before that tool pface 
to wit : on April 12th 1862. J. and J. Brodie l»ad 
become mortgage^ creditors not of one partner but 
of alL 

Our Judgment therefore is in favor of the Ap- 
pellants J. and Jl BrtHlie, and our order shafl'be 
that, in the final i^heme of distribution, they he 
collocated before the heirs Foupintl, their fies* 
pendents. 


' Of ,the claim . put in ^Iféfôre !the Masfet 
by MiSs Méfaniè Béî«tel,and by her^i'gMiir brought 
before ua by appeal, we "have' not 'in uch' to'tay* 
'No' doubt a.^partner may^ become thé creditor of 
his partner dr of the co-partttefy, on v^ridus ac- 
counts, and as a creditor his tîghts'deff^rvé'fô^he 
• F^tected, and if. Mis N. Beote), assignor to Mela- 
nlaftëster of Bar* ly's claim, had made advances or 
loans to thé co p»rtnef}f^ the position of the A^y 
pèlhints might be' (tifier^nt. 

.,.Bnt lH)w.4and.th^ laeta ? ^Mad.Niolës Bestel 
,;pur<$ba8eéa portion of the » eaUte from Poupinel 
and .bound- heirself inter dlia to ^j Hardy's 
claim pro roi^ of her lotereat in the estate i' That 
portion at once disappears by confusion. In fact 
aha paid herself. 


If we had nothing eha before ua,- the -porition 
of Mélauie: Beat^'K i^he ; {present holder of Hardy's 
.ctaim, .might perh^pa be t^nabK We say nothing 
of ot(iHi* objecfioofi, for Mad; iN^cle^* Bestef having 
eape<*ially uiideriakeii. to p^j • a CfitJiin por tlou of 
, Hardy V claim only, wauid à^ptrioii not be liable 
to pay thO' balance. 

,Butther«,is nwder theaami^ date, 1 2th April 
186',?,,anothei-deedvby whi«h Lngane purclwsed 
Poupittelfs remaining shai«<tii thi^ eatate, dissolved 
hia^paiaoerAhip^with Foapifiel and bound hima^f 
to pay im4maUa^tb%dmB .then due Igr ÏBoup^^l 


«-^Iti 


'- ftt Htfd^s dâim; WfA in thit deed Had. Besfel 
j^fterreoed and boand herself ioiotlj and several- 
V to pay if Lagaoe did not. To fMj to whom ? 
To herself for she then was the holder of the 
cUiin* For the haUinoe therefore on 12th April 
1862 liiid Nicies Bmt I, creditor on aocountof that 
particaUir claim as as^ifi^nee of Hardj, became 
debtor of that particalar claim ander the bond; 
coofaaion arises; she pays herself. 

These two deeds of 1 2th April 1 862 clearly show 
that Mad Nicies Bestel became on that day 
debtor, in lien of Poopinel, of Hardy's claim which 
waa her daim then. But it is said that Ponpinel 
waa debtor bat of half of Hardy's claim ; thut I4- 
gane waa debtor of the other half, and that $8 
against L^gane, Méfanie Bet»t<'l, alignée of Hade 
Nicies BestA'l, should be collocatt^. It is tme 
the partnership was then dissolved and Poapini'l 
or assigns and Lagaoemightafd did agree as to the 
payment of the d«'bt due by both; but to say no- 
thing of other objections, it is to be observed that 
If ad Nicies BeMel never was the creditor of La- 
gane or of the owners of RRven(iworth;as such, 
the assignment to her, from Hardy, under date 1st 
September 1861, is no^an assignment of a claim 
due by Lagane and Pdupinel, or by the owners 
of Itavensworihf it is an assignment of the rightfi^ 
whatever they may be, that Hardy held against, 
not Lagane and A« Poapinei, but Adolphe Poupi- 
sel alone. The origin of the debt may have been, 
at least it is stated to have been, advances made 
by Hardy to the Ravensworih estate; but Lagane 
and Poupinel were joint owners and partners as 
iar back as 23rd January 1860, if then, on 1st 
September 1861, Hardy had intended to convey 
and Mad. Bestel had iutend d to purchase rights 
against Lsgane and Poupiuel or againiit Poupinel 
alone, that would have been expiessed ; far from 
it the transfer is of rights against Adolphe Pou- 
pinel; 

' The sale of the half of the estate to Lagane 
waa not unknown; in the transfer of Ebrdy's 
claim to Mad. Bestel it is expressly alluded to» 
and yet we find that the transfer is not of a defi« 
DÎtive sum, not of the claim upon Lagaoe and 
Poupinel but of righto whatever they be against 
Ad. de PonpineL 

It is tme that at the end of the transfer it is 
stated that Hardy subrogates Mad Nicies Bestel 
in all his rights against the Estate Ravenêworth 
and Poupinel and Mad. Guibert. 

It may well be doubted whether, if Marcus 
conveys A to Caius, he can subrogate Caius in his 

?:hts over A and B when B is not an accessory 
A but a substantial right of itself. 


ThetiaiMfSerlhNii^Miid. Nidia Bealel, the ex- 
propriated co-owner of Ravemswar^ to Mélania 
Beatel, is therefore a transfer of rights discharged 
by confusion in virtue of thetwodeeds^of 12th 
Afnil 1862, and we agree with theMaster'that the 
claim put in for collocation by Mâanie Beatal 
should be rejected* 


We affirm accordingly the Master's order so ùtt, 
but vary it so fiu- aa the collocation of the heirs 
Poupinel are concerned, which we are of opinion 
t should give way to the coUocation of the creditors 
of the co-partnery Ponpinel and Lagane; and J. 
and J. Brodie are such creditor, f>o also are Sam* 
bat and Bonllé, Appelkntslike J. & J. Brodie, and 
placed in exactly the same position. 

The Order of the Court will be and is that, as 
decieed by the Master, Mélanîe Bestel be not 
collocated and that she do pay the costs of 
her Appeal which is hereby dismissed that the 
Appeals of J. & J. Brodie, and Sambat & Boulle be 
admitted, and that their claims be, according to 
their respective rank, collocated prior to that 
of the heirs Poupinel at the " Ordre " of the 
purchase price of the Estate Ravenêtoarih. 


NoCoetB. 


Supreme Court. 


''Ordbe,'*— Contredit,— Intebhogatoirb bus 
faits bt articles,— prociduke, — articles 67 

à 89 DES BULES OF CoURT. 


'Ordre,*— Contredit,— Personal Anawsia» 
— Procedure, — Articles 67 & 89 of the Ru- 
les OF Court. 

•^^^^^^ 

IfAURITIUS COMMERCIAL BANE,— Ap- 

[plioaata. 
VeriUi 
CLOUPET,— Respondent. 

Before: 

His Honor the Chief Judge and 

The Honorabie Mr. Justicb Colin. 


Bnt there is here not much room to doubt; 
Hardj conveyed his rights against Poupinei 
and PoofHoei consents to the assignment and 
signs the deeds; if Hardy had meant to convey 
and Mad Bestc*! to bay Hardy*s right against La- 
gane, Lagane would have been called upon to sign 
the deed or it would have \wen served upon him 
or upon Mad. Ouiberf, if it was preteiided. which 
upon the face of the deed it coiitd not, that La- 
gana*s purchai^e of the hslf of Itavensworth was 
ignored. But Mad. Guibert neither received nutice 
of the transfer by Hardy nor is called upon to be- 
come a party to it. Poupinel and Poupinel alone 
signa the deed along with the assignor and aasig- 
«at and aigoa it in his own personal name. 


E. Lecl^zio Junior,— Of Counsel forAppU- 

canta. 
E« BouLL^ — ^Applicants* Attorney. 

2Ut April 1865. 

On the 18th of April 1865, in consequence of a 
* Coctredit" made to the Ordre Belie Vuei 

Mr. BouLLi, Attorney for the Mauritius Com* 
mercial Bank, applied in the above cause tc the 
Master of the Court for an order calling upon Tho- 
my Thierry, of this town of Port-Louis, to give his 
personal answers. The Master declined to grmot 
the Order as he did not consider that the Art : 67 
of the Rules of Court had vested in him Uie 
power of oideringa party to appear before liif» 
to give his personal answers. 

The Master referred the Applicants to the Su- 
prême Court in order that this question be decided* 

On 20th of April LECLibio Juir. fbr the Bank, 
moved the Court to direct that the Maater shodld 
gnuit the Order, or that the Oovi ahonld paat U. 


>» 


Eulcflof Court doeanot vest in the Master the 
power of ordering parties to dve their personal 
Miawerf, but Art : 67 of the Rules does not stand 
ilone, andby Art ; 89 of the same Rules, it is or- 
dered that : " These Rules shall regnbite the pro- 
eeedingi of the "Master of this Coart, in all cases 
where they may be applicable. " 

It ifl perfectly true that there are cases where 
the Bales, such for instance as are relative to the 
mode of beginning an action at. law, anfi pleading 
to it, may not be applicable to the proceedings 
before the Master, but it is jnst as true that there 
ire cases where the Rules will directly apply, in a 
« Contredit " for instance,, or may be of great 
importance to get the personal answers of the 
ijtrties, before the " Contredit " is adjudicated 
opon ; and as the Master has, by virtue of his of- 
fice, aathority to decide* upon "Contredits,'^ it 
follow» that he should obtain the personal an- 
swers that may influence his decision. Unless pro- 
hibited he has this Rule 89 to act upon, and Rule 
89 is enacted for the very purpose of regulating 
the proceedings before him as they are regulated 
before the Supreme Court whenever practicable. 

In principle, therefore, we should not hesitate 
9 to say that the Master does not exceed his povers 
«hen be grants orders of the nature of the one 
prayed for. 

Bat there is more; there is a plain and most 
nselbl Role of law to the effect that Cursus curiœ 
ut lex curtœ; the practice of the Court of its 
principal offices, is the law of the Court, until 
modified or altered by subsequent rules or legis- 
ktive enactments ; if that practice is attended 
with any inconvenience to suitors or the public, 
it may easily be altered by the proper authorities; 
bit; until altered, it sjiouldabe followed, were it 
bot for this reason that certainty in the law and 
in all proceedings connected with the administra- 
tion of Justice is of immense advantage to all. 

Now the practice has, up to this time, been that 
the Master «hoold grant the order required to 
bring a party before him to give his personal ans- 
sm ; that practice is, we think, not only to be 
foUowsd because it has been the pi-actice, and is a 
jnost envenient practice, but further we not only 
do bot find it prohibited by any Rule or Law, but 
we find the very reverse ; we think it warranted 
hj the Jerms of Article 89 of the Rules. 

We are, therefore, of opinion that *the Master 
of the Court has power to grant the Application 
Slide by Mr Boulljê and we grant the Rule mov- 
ed for by Mr. Leclézio, to the efiTect that the 
Order to summon M. Thierry, for his personal 
iBswera, before the Master, be given by the Mas- 
ter himself. 

Supieme Couit. 

Cessiok i>e Biki^s,— Concordat,— Caéanciek 

POWeaXim lai Di^IB A LA DBMAKDE EN CESSION 

m BiKRs^ — Modification du Bilan. 
Cessio Bowobttm,— Arrangement,— Party 

fiAVlNG BECOME CREDITOR AFTER THE FILING OF 

TBI Petition for Cessio Bonorxjm,— Motion 

POR AMfcfDlCCTT OF BALANCE ShEET. 


Cxssio BOKOBUH TIGOITBEUX. 

Before: 
The Honorable N. G. Bestel. 


E. J. LsGL&io,— of Counsel for Petitioner, 
J. 6. Tessdsr, — Attorney for same, 
S. J. DouGLAÂ,— of Counsel for a Creditor, 
£• Laurent, — Attorney for same. 

2nd August 1865. 

Pending the proceedings for a Cessio Bonortim 
by Vigoureux, 'which was strongly opposed by 
several of his creditors, the Petitioner succeeded 
in prevailing upon his creditors to accept of an 
An*angement, the resalt of which was to secure 
to them 40 per cent of their respective claims. 

This Arrangement was accepted by all such as 
were his creditors at the day of his Petition. 

Previous to moving the Court to sanction the 
above Arrangement, Mr. Lecl^zio, of Counsel 
for the Petitioner, moVed for leave being granted 
to the Petitioner to amend his Balance Sheet by 
inserting therein the claim of oncvPerdreau, who 
had become a creditçr since the filing of his Peti- 
tion, for a certain snm awarded to Perdreau as 
damages. ^{Suprà^ Pape 71.) 

This amendment was opposed by Douglass 
for Perdreau, on the ground of his client having 
had no notice of the intended application for a 
Cessio Bonorum, or of the intended amendment. 

Though the cause and origin of Perdreau's claim 
be anterior to Yigoureux's application, vet he was 
without claim against Vigoureux and only her 
came his Creditor upon a Judgment of the Supre- 
me Court posterior to Yigoureux's Petition. 

The notieesyin the several papers,to the creditors 
of Vigoureux, oould apply to none but to his cre- 
diWs, of which Perdreau was not one, as he had 
not yet obtained Judgment in his lavor at the date 
of. the appearance of the notices in the .-several pa- 
pers in pursuance of Art : 24 last §. 

The allowance of the amendment prayed foi^ would 
deprive Perdreau of the possibility of notifying his 
claim within the proper time to the Official Assiv 
gnee, and thereby debarring him from proving his 
claim, from .the right of voting in the choice of 
Assignees or in any other question wherein a de- 
cision of a majority of the creditors of an insolvent 
shall be binding upon all the creditors. (Art. 23 
of Ord : No. 23 of 1856.) 

Perdreau has been guilty of no laches^ why 
should he then be visited with so heavy a penalty? 

*• Amendment moved for is accordingly refased, 
with costs. 

Note. — Onthe fourth September,the Arrangement 
proposed by the said Vigoureux to his creditors 
was confirmed by the Court, and the Cessio Bono- 
rum applied for discontinued. 


m 


Supreme donrt. 


Succession,— Femme, -T- IJoNATioN, ^ Tijtbice 

LEGALE,— CluéANCIER DE LA SUCCESSION, 

Succession,— Wife,— "Donation, —Legal guar- 
riAïr,— Cremto» op tiiie succession. 

LEMEBLE,— Plaintiff 

Versus 

WIDOW LANGLOIS,— Defendant. 


Before : 

His Honor The Chief Juikje, and 
The Honorable Mr JustiCB Colin. 


K J. Xmçi^o complaineà of theac^Àfat^ 
been brought ^g^ngt ,the Widow Lauglôîaw 
donee, she not having been yet sent into possession 
of her. donation from the heir at law {viz) : her 
infant ; and 2ndly he confessed that, as guardian 
of her infant daughter, the Widow. Langlois wa«' 
unable to furnish the account filled for on two 
grounds : Ist that the succession shewed no 'traces 
of any of the transactions alleged in the Declara- 
tion ; 2o. that, on his own shewing, the Plaintiff 
was in possession of the accounts called for. 


Honorable V. Naz,— Of Counsel for Plaintiff. 
H. Berths,— Plaintiffs Attorney. 
E. J. Lecl^zio,— Of Counsel for Defendant. 
V. BouLLiê,— Defendant's Attorney. 

3rd August 1865. 
(See Vol. HI, 133, and Supra, Page 24.) 

, The Declaration, in this case, alleges that the 
la^ Pierre Frédéric Langlois, in his life time a 
Notary public for and in the District of Rivière da 
Blétnpart and Pamplemousses, did, as such Notary 
public, receire, on different occasions, from the 
year 1850 up to the time of his decease in 1862, 
from the Plaintiff and from divers other parties 
for the account of the Plaintiff, several large sums 
of money to be by the said Langlois invested on 
real estates and to be by him, the said Langlois, 
accounted for to the said Plaintiff. That, from 
accounts and settlements furnished by the said 
Langlois, in his life time, to the said Plaintif it 
appeared that the sums so entrusted to him, as a 
Notary public, by the Plaintiff amounted altoge- 
ther to the sum of $ 30,000 and upwards. 

A refusal and neglect, on the part of the Defen- 
dant, to give and render an account of the sums 
alleged to have been entn^stéd to the said Lang- 
lois, as aforesaid, are frirther alleged. 

The Declaration concludes with the prayer that 
the Widow Langlois, both as donee of her late 
husband and as guardian of her minor dau^ter, 
as heiress under benefit of inventory of her late 
father, be condemned to furnish to the Plain tifi^ 
within three days from the Judgment to be given 
in the cause, a regular and complete account of 
all the sums of money so entrusted by the Plain* 
tiff to the said Langlois, as aforesaid, and in de- 
fault to pay the said sum of ^ 30,000. 

' By her Pleas the Defendant denies her liabili- 
ty, both as donee and as guardian. 

As donee she prays to be put out of the cause, 
with costs against Plaintiff ; and as guardian she 
denies the Plaintiff's right to the accounts and 
to the payment of the sums demanded from her 
ward, and prays for the dismissal of the Plaintiffs 
action, with costs. 


I 

To this Naz replied that, although the Widow 
Langlois had not yet obtained possession of her 
donation,it was necessary that she should be sued, 
were it but for the purpose of hastening the re- 
nunciation, by the donee, of the donation in her 
favor. And 2o that, as guardian, she was neces^ 
sarily to be sued for the purpose of giving her an 
opportunity, in the interest of her ward, of enqui- 
ring into the correctness of the several accounts 
furnished to Plaintiff by the deceased in his life- 
time. Ihat she shpuld not be in a position to 
furnish the accS^unt called for may easily be allow- 
ed. But to say that the infant heiress is not to be 
sued in the person of her guardian is inadmissable. 

JUDGMENT. 

A donee, like the '^ légataire à titre particulier,'^ 
is at liberty to, repudiate the benefit iàtended to 
be conveyed by the donation or Will ; yet the 
law has not limited the time within which mch 
repudiation is to be made; Hence it follows that 
such repudiation may be made at any time uoless 
hastened on by the proceedings of some pwiy 
interested, as in this case, to (hive the donee or 
legatee to an election. 

We are of opinion that the Plaintiff is folly 
TVarranted in compelling the donee l4uagloiB to an 
immediate election. ^ 


We have no doubt, on the other hand, ^h ^ 
the Plaintiff is again fully warranted in obtaining 
_ from the infant heiress, represented by the De- 
j fendant, the account in the Declaration demaaded» 
I and in de&ult to obtain Judgment fbr the «nt« 
I demanded, or such other lesser sum which might 
j be found to be due to the t^ltinti^ on the oompu* 
j tation of accounts between parties if necessary, i 

I Judgififent is therefore given against the Defeo* 
dant in her twofold capacity. 

Accounts to be given within one month from 
the date of this Judgment. 


Costs against Defendant. 


The Hon. Naz supported the demand by the 
production of sundry documents emanating from 
the deceased, being so many accounts rendered 
by the late Notary, in his lifetime, shewing a ba- 
lance in &vor of the Plaintiff of $ .30,000, which . 
balance with interest he now claims fh)m his ' 
succession In default of the account called for. 


BanJkraptcy Court* 

Concordat,— Pjetition DEMANDANT LA mise 

EN FAILLITE. 

Lorsqu'un Débiteur a fait avec ses Crianeiers 
un accord sanctionné par la Cour, cet aeeorei ne 
peut être annuité et le Débiteur mis en faiiUie 
que sur un vote des Créanciers et à la mq^orUé 
requise par la loi. 

Arrangement, — Petition for ADjuDicAnoK 

OF BANKRUPTCY. 


L* 


~ kCl 


m 


^s 


JPhêualMtar has made wiik hU Crediioraan 
irrqngemerU utèder the control of the Courts the 
imd Debtor cannot he made a bankrupt upon the 
motion of one of the said Creditors bt^t only 
njier a résolution of a majority of the Creditors ag 
prescribed by law. 


ASBANGEMËNT ÂNDBÉ LESUR. 


Before : 
the Honorable N. G. Bsstkl. 


£. Lbclésio Senior,— Of CouDsel and Atiornej 

[far Petitioner. 
Hon. V. Naz, "-Of Counsel for oppoaiugCrediton 
H« BsBTiNy — ^Attorney for same. 

iih September 1865. 

The Cotot.— The Hon. V.,Niss, oq behalf of 
Théodore Sauzier, moved that André Lesur be^ 
adjudged a Bankrupt, who, by a breach of thqj 
Arrangemeat entered into \vith his Creditors, 
and with his client among others, had committed' 
an act of Bankruptcy. i 

He rested his motion on the pi ovisions of Art^ 
168 & 40 of the Bankruptcy Ordinance, which 
however do not appear to me to warrant the 
motion made. 

Article 168 refers io proposed At raxi^ements.. 
For the causes therein setforth, power is given tO; 
the Court to reject the Arrangement proposed, if 
nnsatis&ctory or unreasonable, and thereupon! 

to adjudge the Petitioner a Bankrupt. 

« 

Art. 40, refers to the powers of the Comisaio- 
ner after adjudication. 

But, in the case before the Court, an Arrange- 
ment has taken place, and the act of Bankruptcy 
r^ated upon, in support of the motion, is the non- 
folfilment of the Arrangement of the debtor. 
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It ifl provided, by^rt ; 28 of Bankruptcy, Ord: 
ttiat the filing of a Petition by any trader for an 
Arrangement, between such trader and his cre- 
ditors, shall be accounted and adjudged conclu- 
me evidence o^ an act of Bankruptcy commit- 
ted by such trader at the time of filing such Pe- 
tition. Provided however a Petition for adjudi- 
cation of Bankruptcy shall be filed against him 
within two months after such Petition for Ar- 
rangement shall have been dismissed. Provided 
also that no adjudication shall be made on any 
snch act of Bankruptoy unless and until after 
such Petition for Arrangement shall haye been 
diamiMed. ** 


The very wording of this article cleaiiy shews 
hmr' unavailable is the act of Bankruptcy rested 
upon for the end contemplated by the motion. 

In the present case the Petition for an Arran- 
Soneat, ùx from having been dismssaedy has been 
tanctioned by the Arraniçement entered into bet- 
«eta Lesnr and hia Creditors with the approval 
af the Coart 

IhoBgh the three artides above quoted can 
no remedy to .the disappointed creditor, the 
aril oomplained is not however, without a remedy, 
which is' to be found in Art 165, which lays 


down that : ** in case any defficiency shall arise in 
*^ the execution of the said resolution or agreement, 
*' it shall bo Uwful for the Court to cause a spe- 
** àaX sitting of the Court to be held, and the 
*' resolution of the majority of the Creditors at 
*^ such sitting, who have proved debts to the 
'^ amount of £ 10, to confirm, alter, or annul the 
" whole or any part of such resolution or agrae- 
"^ ment, shall be as valid aa if it had been part of 
<* the original resolation or agreement*" 

Shoold it be decided at snch aneeting that the 
Arrangement shall be null and void to all Intents 
and purposes, it vdll be the Commissioner's duty to 
dismiss the original Petition for an Arrangement, 
and thereupon, on a Petition for adjudication 
being filed, within two months of such dismis- 
sal of the Petition, the trader ought be adjudged 
a Bankrupt. 

The case of Hugon and Jalama has been cited 
as a precedent in support of the motion now be- 
fore the Court. % 

On reference, however, to the case, I have aâ- 
certained that a similar motion -€<at adjudication 
was made by Bebtix, that it was dismissed by 
myself on the strength of Art. 166 just refer- 
red to. 

True it is thait, on a subsequent motion, made 
in the same case, by Naz, of Counsel for the 
Trustees, the Arrangement .was auuulied and 
protection withdrawn from the debtors. But no 
adjudication of Bankruptcy was either moved for 
or made against the debtors Hugon and Jalama, 


>r-^ 


Sapreme Court. 

Divorce, -—Adulters, — ËMPRisoNincicEirr. 


Divorce,— Adultery, — Imprisonment. 

* 

GONTIEE THE HUSBAND. 

Versus . 

GONTIER THE WIFE. 

Before : 
His Honor the Chief judge and 
The Honorable M. Justice Colin. 


E. Didier,— Of Counsel for Plaintiff. 
J. Slade,— Plaintifi*s Attorney. 

"^^■^■— ■ 

5th September 1865. 

This was an application for a Divorce, made by 
the PlaintiflÇ on the ground of his wife's adultety. 

The Defendant made no appearance. 

The evidence adduced fully beai's out the hus- 
band's allegations. For several years the Defen- 
dant has lived a most abandoned life, living in 
shameless adultery with divers persoi^s, boÀ at 
the Seychelles Island, where the parties resided, 
and in this Colony, leading in fact the life of a 
common prostitute. 

. We were not at first satisfied with the reasons 
offered by the Plaintiff for his long silence. So far 
.back as the year 1853, the Plaintiff had prosecuted 
Ilia wife for adultery before the Disjbrict Court of 
SeycheUeSy where, after trial, she waa found gull- 




tj and sentenced to impriflonment^ and a fine ; and 
yet it did not appear that he had taken any step, 
until this year, to protect, by an application for 
a divorce or separation, his honor and his name 
lr<rtn his wife's disorderly conduct We hare now 
inp/^rér been satisfied that, in this case, no bus* 
picfbn of conoirence can rest on the hnsband, 
and that to his poverty alone, and not to his 
will of n^ligence, must be attributed the long 
snflbranoe which created in our minds tlic donbts 
which have now been dispelled. As soon as his 
iriend placed at hid disposal the necessary funds 
whtdi enabled him to repair to Mauritius, he 
seems to have availed himself of the opportu- 
ni^, and to hare brought this suit before the 
•Ck>art. 

We have come to the conclusion that this di- 
vorce should be allowed, and we do decree it. We I 
ullow the hnsbaod*s PlaintifiTto appear before the 
Officier of the Civil Status of the District where 
he was ibarried, and authorize the said Officer, 
when the necessary legal fbrmaliiies have been ful- 
^fiUed, to pronounce the divorce ^ Vinculo Matri- 
monii between the Plaintiff and his wife. 


The wife must bear the costs of this suit ; and 
we' further order, in pursuance of the conclusions 
of the Ministère Public, and in obedience to Art. 
398 C. C that the Defendant Marie Deline, the 
wife of Jean Bosemond Grontier, the Plaintiff, be 
imprisoned in the common gaol of Port-Lonis for 
the period^of twelve calendar months. 


is considered a person in antfaority^. and &a,tôlh 
fession made in such cîrcumstances wilt he ao^iit- 
ted, as it is considered to be brought about by 
undue pressure. 

Archbolp, Page 198. Tatlob on evidence. 
§ 797. 

The Court. Let us ascertain the facts. On 
interrogating the witnesses farther, it appeared 
that the overseer of the Estate, who had come 
to the spot when the alarm was giveUf found 
the , Prisoner in the custody of two men, and 
not being satisfied with the reasons which he 
gave for being at the place, pix>ceeded to take 
. him before the^ manager, and on the way said to 
the prisoner : ^ Yon had better tell me the tinA,'* 
when the prisoner, af^er first denying that he had 
done the act, confessed that he Ynfi guilty. The 
owner of the cows was not {n^esent, 

S. J. DoDOLAs, for the Crown. The confesaian 
ought to be admitted. No undue pressure or in- 
fiuence of any person in authority was brought iD 
bear against the prisoner. 


Court of AsBÛes. 

Incendie, — Témoin a charge, — Aveu du 

PRiVEXU au Tf MOnî. 


ABfiON^ — Crown witness, — Confession of 

t>RISONER TO WITNESS, — UnDUE PRESSURE. 


THE QUEEN, 

Vertus 

GUREEB. 

Before : 
His Honor the Chief Judge. 


G. GuiBERT,— of Counsel for Prisoner^ 

2^ih September 1865. 

^ This prisoner was charged with arson, in ha- 
ving wilfully and maliciously, on a certain nighty 
in July I860, set fire to a cow house, which was 
destroyed ^with four cows that were in it at the 
time. 

In the course of the trial it was proposed, by 
the prosecutor, to ask a witness, the overseer of 
* the estate on whieh the cow-house was situated, 
whether, at the time of the fire and when the pri- 
soner was in 'custody of two persons, 00 suspicion, 
he, the prisoner, had made any statement or con- 
fession to the said overseer. 

G. GuiBERT, for the prisoner, objected. 

I 

The prisoner was in custody of a man in au- 
thority, much his superior in education and po- 
sition ; besides, the owner of the property des- ^ 
troyed was present, and, in England, such a party 1 


The Court. — The witness to whom the state- 
ment was made was not a person in authority 
over the prisoner. He was not a Police Officer, 
for example, nor the Master of the Prisoner, who 
did not live or work on the Estate,nor was he the 
owner of the property destroyed or in any way 
connected with the owner. Besides, the induce- 
ment, as it is called, was merely a sort of admo* 
nition to speak the truth. I think the statement, 
in such circumstances, ought not to be kept back, 
but ought to go to the Jury, who will attach 
such weight to it as they think proper, looking 
all the circumstances. I dare say there are caaes^ 
reported in the English Books,opposed to the view 
I take ; but the practice of some Judges^ men- 
tioned by Mr. Taylor § 799 is, in my opinion, 
much the sounder one, viz : that confessions ge- 
nerally are te be received, unless some induce- 
ment he» been held out by a person in authority. 


The evidence further established that 
dispute had taken place between the prisoner 
the owner of the cows, and that the prisoner 
given contradictory accounts of his being ou 
spot ; but the men who arrested him 'at the 
were said to be out of the way, and were 
produced as witnesses. 
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The Jury acquitted. 


Supreme Ootirt. 

Appel au conseil prtvé, — CoMP^TBifcSy-^ 
Valeur be d'objet en litige,— Cours d^jeau, 
— 'PROPRufené ET possession,— Action en; ikiii- 

XAGES ET INT]£rÊTS. 


Dane un procèe en dommages et intérêts pout^ 
détournement d'un cours d*eau le demandew ayetnê 
réclamé moins de £ 1000 â titre de "dommagee** mt ' 
la Cour n^ ayant alloué que £ 140, sans se pr m* 
noncet sur la part respeHive des parties dams le 
iiours deaUy le défendeur a demandé à la Cour 
de porter la cause par voie d'appel devpnt le Cbft- 
seii Privée la question en litige étant pour imi 
d'une valeur plus considérable que la st^mnse 
de miUe litres sterling^ 


m 


ùpoêêêuùm de Peau éUuU, done eeUe eamee^ de la 
nmfétehee du Tnhpttml Terrier ^ et que le numiant 
du iwnmaget réclamés étant d'une tomme moindre 
fu £ 1000, elle nfHaU peint aïOorieée par ea 
Charte /adieiaire â laieeer porter Vajfaire derant 
h Omeea Privé. 

AmAL TO TBS Pbitt Council, — JmoBDio 

TI<»,— VaLUX or THK MATm AT iBsus^^Rnir 
OF WATBX»— PbOPBRTT AKD F08SB88XON, — Ào- 
nOH Dr DAICAGXS. 


, A skare'-koUer im a nm of water having $ued 
indamagee another ehare^holder jer %mUmfally 
lêkinff mway the water of the canal, and having 
Mmvd ae damagee a turn not eaeeed im y £ 1000, 
and the 0»mrtj t» He Judgment^ hating aUowed 
talg £ 140 without giving ang opinion aeio ^ 
teeptetioe righte of partiee to a thare in the run 
t^watvr, the Defendant tkoved the Court for leave 
te appeal to jthe Privft Council, the matter atieeue 
eeaig me to him ofatalue ofmore4han £ 1000. 

The Court has decided that the question of pro- 
pertif and possession of the water in this cause 
èeimg of the jurisdietion of the Land Court, and 
(l< emitmnt of damage claimed being under the 
veke ef £ 1000, the Court was not authorized 
hf the Charter of justice of 1831 to allow the 
eease to he hrimght bg waiy of appeai before the 
ffiog Couneit. 


LABAT,— AiH^lictfii 

Versus 

OBIEirr AL BANK CORPORATION,— Bes- 

[pondents* 

Before: 

His Honor the Chxsf Judos and 
Hie HcMKHnabie Mr Jusnos Cous. 

HoH. H. Kosino,^of Counsel ibr AppUctn^ 
E. Boinuu£,-*>AppItcant^8 Attorney; 
Hov. V. Nas,— of Coonsel for Respondents^ 
£. DunnsBy— Respondents' Attorney. 


7»A September IB6S. 

Tbs Coukt : This was a Petition for kare to 
appeal to Her Majesty in Conncil against two 
Ja^BMola of this Courf^ the one interlocutory, of 
31sl Mareh las^ and tiie other a final order of 
18th Angvaft last. (See Supra p. p^ 4L and 104.) 

It does noi appear to as that, nnder the Order 
in Comicil of April 1831, we can grant the appeal 
now applied fi>r. 

TheaoMMiDt oi damages originally condoded 
ftr was under the statutory sum of £ 1,000. The 
lUniifliB^ in the oourse ofthe case,was allowed by 
to Umit his Demand to the question 
I and what damage» if ai^y, tiiey might 
ha entitled to^ aa mere occupants of the luids and 
VBlar, throwing entirely aside the question of the 
tiljhla of fM nopar ty in the canal and ito water. The 
Osnrt jiKimatriy awarded a sum of £ 140 to the 
'^ ' damages, wtdi 1 of their coats as 

■ishft be «Bied by the Itater. 


I It is now pleaded by the Petitioner, ttia fe* 
sing party, tiiat^ altho* the concluions of the 
Declaration are for a sum under £1,000 the 
case indireetiy touches an interest of much gtea* 
ter value, viz : the canal passing thro* the lands 
occupied by him as tenant But this might be 
equaUy well said in the great majority of cases, , 
so numerous in this Colony, botii befbre the 
Courts below and Oils Court, touching rights of 
water, in which questions of possession and of 
pn^erty in water mrv every day decided* We mnét 
look to the value raised in the particnbff' suit^ 
and it is rarely in questions of tins nature tiat 
we can travel beyond tiie PkintiTs own oondti- 
shms. But further it must be noted that i&e 
Court has decided nothing as to the property of 
the water. 

The Defendant has, both in the District Court 
and in this Court, been found liable in damages 
at the instance of tiie Pkintiff, ibr wroogfulinter* 
ference witii tiie Pbintiffs possession of the water 
of tiie canal in question. For tiie ffature, if he fbeh 
himself aggrieved, he has the remedy in his own 
hand* He has only to resort to the ** Tribunal 
Terrier;' the Court approfMiated fer the discussion 
of such questions, where, under the review of 
tills Court in ma^tters of law, he will have aa 
opportunity of vindicating his legal rights, wbai» 
tevertiieymaybe, with respect to the run of 
water in question. 

The motion is refhsed with Costs. 

Note : In the course of the discussion, at llw 
bar, our attention has been directed to the fbrmo^ 
printed Report in this case. (Supri page 104.) 
The word '^ Defendant " in die said Report pM 
105 ; let column 4th line from the tom almdLl 
he^'PlainHrs/' «• ««I^ anon» 


Svpnme Oonrt 

Csflsio BoiroBuic^— Dette CoidiSBèiAtt» 

Csssiô BoiroBXTif,— Commbhcul dbbt. 

Csasio BoKOBU]i,ST. ALME. 

Before : 
The Honorable N. Gt. Bssisi, Commissiottoré 

G. GuiBE»T,-*Of Counsel Ibr Petitioner. 

J. O. Tsssnen,-— Attorney ftr same. 

L. RouiLLABD,— Of Counsel fbr Opposing Ct^ 

_ _ [ditors. 

£• DuvnriBB,-— Attorney for same. 

4tii September, I86S. 

After the examination of the Petitioner, Loom 
RoutLLABD, of Counsel for J. 1^ A. Lomneau, 
opposing creditors, moved that the Petition «tf 
St.-Alme be dismissed, in as much as, on ibe 
Petitioner's own shewing, the bills were either 
subscribed or endorsed ibr .the purpose of acqni* 
ring an interest in the livery stable of one 
Jouanis. 

True it was, he said, that the end contempkted 
had not been attained, but it is no less true that 
"\e consideration was an expected and agreed 
poll interest in a iommercial eataUiahment 


M 


^'Hi 4^ Bankrïiptcy Court for relief. 


(- ^ 


JUDGMENT^ 


'. pu'^reieranoe to the Petitioner's Baianoe Sk^ 

.^cbs^^e that the three bills carried to bib debit 

.became and were due oa 8th Noveiobeiv 8tfa De* 

^cember lèâ^ 25 Jauuarj 1S64, that is^diiore^han 

tw^lv^imimtha before the deekkratioii of Ineoiven-' 

^ filed at the regieltry.by the Petitioner. Aaiimî- 

;bktiDg .the PetilioQer ta a trader, he eould not be 

made a Banknipt bemuae of the enaetinent of th^ 

Bankruptcy Ord*d3x>f 1853 : '' That «o perfloa 

t'Vfthali be liable to beogme bankni|>t, by. ^eaaoa off 

** any act of bankruptcy committed more than 1^ 

*' months prior to the issueing of any Fiat in Ban*^ 

"brqptcy." 

• 

l^hp deelaratioo of insolv^ney filed by the Feti-i 
.1^, at the Begistry, on the 20Ui April 1865, to be| 
.^yaibibleasan act of BaiA^ruptcy, should have been! 
(laken advaatage of by a Petition for adjudication os 
Backrnptcy within two months from thef filing ot 
aooh dedaratiosu— (Art. 24, Bankruptisy Ocd^) 

,, The. declaration was filed, as already noticed, 
9^.the 20th April 1865, that is nearly four months: 
ago^y-Buring Uiis time ao Petition for acyudica-!' 
tion of bankruptcy was t>r6sented«*— Sucih Fetitioni 
cannot be presented now and is at present impossi-. 
bie.^If Counael's'.construQtioQ of the Biankitiptcy^ 
law be correct, the necessary inference will be* 
;^t .the Bstitioiier would be in this ^ipf ul dell^ma^ 
çf not being in a.positiou either to be made a Bail-: 
lurupt ^ to avail hjmsglf. of the relief a^Torded by! 
j^ laao^venqy Ordinance^ — The interest of his' 
pcedttors points out the dai^er of the conclusion 
arrived at by Counsel, and the necessity ^lat the 
Petitioner shouid . be put in a position to assign^ 
to his creditors whatever property he may be'< 
possessed of aaUKmlsB f B o riblet ^ 

Ijhei^oreoverraletk^oljeetioaof Bovbxabd- 
tanilorder that this matter be proceeded with o& 
he mo^ta* 


Supreme Court. 

J)iff$f^%' Ev CawfON Dw BUk& Bparnwêfi, — 

'EnDOS m COMPLAISANCB^-r-ALIEN, — ReVENDICA-, 
tlON y-^ LA «EipOi d' W AaiBN, XABI^ SOUS 
LE EiaiME I^'LA,q01OnJNiJJT]É, DE LÀ. TOTALITi 
t^'Uir pOtKUisLE APPAtlTENAAT A CKITB 00M|n7- ' 
NAlITi* 

Petition fob a CEâsio Bonobum rppused,— 

AcOQIKIfOOATXON, EjTDORSBMENTS, — AlIEN, — 

Action on behalf of the wife of an Alien, 

y^^Hyien UNDER T9|B STATEW OF COlOfUNITT OF 
90OQ4, ,CLAI|nilG.THB FULL OWNERSHIP OF AN 
VPlO'VW^tB PBOPBRTT BBL0NGXN6 TO THE SAID 


i€m»o BfmiJfBxm St<*ALME. 

Beft>re : 
The Hon. Mr Justice Bbstbl,— Commissicmer 

Gr. G^iBEBX,— of Counsel for Petitioner, 
j;a t;»3iB]^-^Attpniey for same 
L. RouiLLARD,— of Counsel for opposmg ctfemton 
B. D uvAVlJtfB ,— Attorney for aame« 


The Petition of this Insolvent for leave to mi^ 
a Ce$fiio Bonorum^ in terms qf Ord. 23 of l^il^ 
l^d to a lengthened enquiry and was oppose^ \j 
his creditors Jules and Alcide Loumeaù» -oa 4^e 
ground chiefly of an a bse nce of good faith on the 
part of Petitioner, iR^iich Bouillaiuji, of Counsel 
for the àaid J^ and A, ^umjeau,^ sopgb^ to, esta- 
blish by the following facts : 

lo. After having carried on several kindsof 
tnide, whioh entailed, somos heavy ^gn^jBaamN^ilJuffl, 
the Petilioaer alvtandly afi^lied .tp^ ^is &¥imi^ i/er 
help. Having obMftued froq^ qQ€^^Y^ them iwhil is 
geaefallylcnowii under the nam^e of «ecocttnoflMon 
BftUs^ or endorsements, he waa. aalled ii|»ii,Hit 
a later queried, to eovie to thu^ ireeoqe of him 
from whtMA he had received similar assis- 
tante. Though havidig the»r Qii' hia 0!im 
shewing, DO ceasonablB hope or. eaBpeot|tpeD>iof 
ever being in a position to do honor to \m laigria- 
ture, on failure by the drawer Jouanis to with- 
draw his Bills, he hentated not in giviag llie al- 
leged aecommodation eadorsementSyWhiekof cour- 
se were- iiever honored up to. this hour. 

âo. The better to imipose on his erediiord'>hs 
has/daased amongst his assets those ve^ btUeli- 
dorseé hjr him and still un^ 


3o. In his Balance S|ieet he represents himself 
as sole owner of an immoveable valued by him 
at drs.6(KX).0n tiie beiaure th^difebf 4)y his creditors, 
in order to withdraw this only available asset 
fcmn the grp^Q of his credifprs, he authonaed^Us 
wife to sue for the nullity of the seizure, as na- 
ving been made ^^Non,^uper cfomino,'' because hor 
husband, (the Petitioner) being an Alien, was not 
allowed by law to own any landed estate in this 
Island, and because . ti^ îrjciçietvefà^le belpD|g^ to 
her. 

Gr4 OjramBT, on behalf of the PptitioDer, de- 
nied ati and singular tie'ilT^àtîon'fitfbfthe' VSèpo- 
sing creditors' Counsel. Contending %t tlie:good 
faith of the Petitio^er, lie in9i8tëd : 

la On the &ct of hia.having derived no fHrofit 
from his endorsements of the Bills of Jooaois 
They BlfellitaW^ î*^^ iiWè, the negotiation of the 
Bills, but tibc/ produce thereof was handed over to 
Jouaniii. 

. I 

âdly.Oratitude fort past sërVlijes WMihe Wi«g 
cause çf Petitioner's departttfie frwà thcf «frioHitete 
of the Rule which iùàkeë it imperative Ôuit 'ifco 
man should undertake an obligation withonttibe 
reasonable expectation of disdiatglitg ' aw» ^«li- 
gation. 

3rd. The opinion entertained by the mercantile 
part of the community of Jouaûls perAet htMdetf 
and solvency, rtiared in as it wssiby die Pafti- 
tioner, sufficiently accounts fkr ' and «ad jard- 
tlfios Petitionr's departure from the 
some rule above relbitedte. So bIiobc 


public belief in the solvency of Jouams 
ei^oyed fdll credit up 16 thé bout of hia 
It was only after hU decease that it was 
tained that the credit he had^mJcfyed^aU^ Aàr 
time, iijaê ta hé caefib^ tnmio^hi^ 
character than fo the iftipbrUtWêinf "^ 

rcioureei* 


tfafttke 


^ 


m 


•^ 


'#i/MkiMp« 


In inttliifs of Ce68k> Bononim ilie fyréMèifh 
tta of tow Is agM'ost the Potiiioiier. The cnmm cif 
ihb proof of his good ftith h biid upon lihii. ïhb 
eredîtorienot bound to show Ihèe absence of boch 
|(kl(l iy«^. I hatre therefore to Inquire not %hëthet 
the éip^pobf ttg cfreditop has oèhas not pi^èdBad 
tOBà oâ tàe paît of the Pétitiimer, bat lirheAck^ 
aatisfactorj proeffUM been given by thePèlHIOttctr 
of his alleged good fidth. 

I eaa hardl J be ledtobelievo that a hnsbaiid, 
flU^rned in .oomraiiDitgr of goods with hi^ w^fe» 
4ionld mithoriae the hitter to impeaeh the vaiidliy 
. sf « aeicnrev made upon hka as ehief of the oom- 
mimitf, because of an alleged legal incapacity in 
;]wr hesbaod, aid 09 the asere aUegatk» of the 
Jiilile being her's ^ 

Àftpy ^îng îdie jfiict of her hnsband being an 
^liea, and as spdbi prohibited by the law of 

, % iK^à from owning ^aj hulled esti^te in this 
colony, whether directly, in his own personal 
nin^ or ashead of the community, the Crown,it is 
tnw^. might have come forward to assert its rights, 
«9d if successful, ithe matrimonial rights of the 
wife might have disappeared with the real. Estate 
80 unduly owned by the husband. In this case 
kmever the Crown, by its aiienc^ has hither to 
laaeiioqed the joi^t ownership pf St-Alme and 
;^hu Her matrimomal rights, if any, were safe 

.^^d mjlgfat have oontinjoed sa until the interferende 
J the Ccown. 

ÎBer interest, thefeiPofc^ was' Ifco sustain raflièr 
ftan to annihikte her husband^s jbint ownership, 
meeially having another eqpAlj pUusible or 
gooà grounà in support of W ))rayer, w : that 
she was the true anS hwiul owner of the immd- 
veable seized. 

Gratitude ftf Vast WîôfidJjr tervices is an una- 
dMiMle reason for assisting a friend in raising 
^^y means, andf with &<5^elp / feWowe- 
mente given at a time when tftS èMdt-sèPs dis- 
tressed drcumstancee could leave him no expe<J- 


VUa«'4M ^EiMM was herfa, and the aeiaim 
thereof bad, is a mere gratuitous .> assumption be* 
lied by ihe Beeord which ehAWaStl AHbe aa 
head of the èbinmaniiy to be a }6id« tflTnef of die 
Estate «eiSMfd. Had this attedipvtlëett êttcoMlbl 
the PddClonei^i'crâditors would tUBvie been ds{M« 
ved of the oÉtfy available assdt heltfd to offisr. 

Why did St^Ahne, the head of the community, 
sfcnetioB snohfroeeeaiiigAm ihe {tart «f liitf'^ife ? 
A desire of pniteOting hi» 'WUis's iutèitiat f ffut 
this interest might have been protected long ago 
by a separation of property. This wpi4d. have 
led 'U> thé isettTem'ent of any right she migpt' ha«re 
a^i'dsi the community between herself and, hus- 
band. Had this béën done aie pulilic woula^ not 
have been so long and so repeatedly dec^ved, 
and would not hjoive gone on so long giving to die 
husband credit foi* means which lie did not 
possess. 

This neglect, along with the other reasons abqfre 
set forth, lèa^ me to the inference that in U^- 
Âing himself to the ;f ishes of his wifb the; ^^i* 
^oner was prompted by the desire of de&atwig 
his creditors of weit lawful pledge, so as ^ esypy 
the same under his wife's name, Ibad not tiie 
intended fi-aud been timely discovered by one 'of 
his creditors. 

Theï'etitîon is therefore refosed, uritb costs; 
and I order thai; any estate belongibg to fiie 
Petitioner, pf which the Official Asugoea in Insol- 
vency may have \>een previoimy in poss e sri^^n, 
be restored tp hin^,. under d^uciion of the OÊfitM 
of such provisionij admiaisltration. 


Baalmiptqr Court 

Comptable. 

Le liomffèiabte'duîs^Bst engagé jpour un prix fUi^ 
à faire un certain travail pour un coïn/iherçant è^ 


titidnor hope whatever of evôt beîttg iblo io à éië depuis deeU^ri en faiÏKU, ne peut-We a^9^ 
f ineet any oThîa éhàbrsèibénts. mile aux emplç^er ^'qecofnlnierfànt et 9e faire 

'Shàt» owïg ^ ^" entire. coniÈle^pe. in the 
.fiMlWof tb»> d»iw* \^^. 9^r^^ c<Mitempîat€d 
bsint eaUed opctti to*makegoàd.his endordementë, 
i8^«f.<Al^«W^with which important obll- 
«adons of this sort were entered into by the 
Isfltiooer, and is anything but a proof ot his 
good fidth. 

He who wishes to be generous should be so àt 
lUa own costs, and any attebjit to do sq, be the 
iwana what/they may, ajt the costs and'^th t^ 
Mma of o&ei? is evidently ati act of bad felth. 

Ihavebeeutold tiiat thete was nothing de- 
WTina. of Uame in the authorization of the 
. hnrtia^4 ibo his wife quarelling the sdzui^ 
oC.ker huab^dVi real Estate on die ground of 
his legal incapacity (as an Alien) to own any lan- 
ded property in this Island. 

To any the least of it the attempt was and ab- 
surdity and ito success must have prejudice4 the 
mtereat of 4ha wife end' 'Ûlai of his creditoriB, 
wbidi it waa his thHgr ^ ^^® protected to the 


paV0 p r privilege 'dû prtx de son travail^ 

BaMKRITPTOT,— PSIVILEDOKD CbEDITOBB, — 

AooomrmT. • 

'Xhe aci»W(ktml^ who has bûumi hmmeelff/or u 
eiatedisum^U ^i the books of a trader readf Jar 
the use of hù creditors in a eertaiii deloffiknoi 
entitled, if the trader becomes a bankrupt^ to claim 
by preference over Ae other oreditere; as the elerk» 
of the said trader nu^ do, thepa^^mmtefkie 
salary. 

In re: 
BA*rKRxrptCT,-i-JtJLES 

MonoH ov P. .V AUBflBT. 


t Before : 

The Honorable N. G-. 


ColiilniiMbtt^sr. 


J. H; StAjn^^--- Attorney foi" Albert. 
L. B/omLhAXD^-^Ot Ccmnëèl foi^ aésîgiiecl^. 
P. E. i>fi CHiiiài<,— Attômejr tat same. 
£, LAUBiyrT,— Àttorne3r"^for Uhlfrtiljft. 


iim- 




iMifdOeklbm 1805. 


^ . A motioa tjrae m^dd» Ust Monday, for fMtytneDt, 
b/.pre&r^DQ^» of aaaecoant of Albert; for work 
«lid. lubour done ae m aooouBtont, by ordor and 

« .ragM^t of Lavul, before Bankraptcy, aod for the 
porpose of arriving at an agreement with hia cre- 
ditors under the control of the Court* 

The amonnt claimed is £ 75, ae per agreement 
between La?al and the acçoonCant. 

I 

I 

The motion was apposed by Laurent, on be- 
hau of the Bankrupt, and by Bouiixabk, of 
Counsel fbr the Trade Assignees. 

It was contended, by Bouillabd, that equa- 
lity between creditors was the basis of the 
Bankruptcy law ; that in order to obtain a 
preference the creditor claiming sudi a pre- 
ference over the other creditors^ must bring 
' himself and claim irithin the exception of the 
law, If any ; that Albert and claim were not 
within either of the exceptions mentioned in Art. 
107— 108 of the Bankruptcy law. He was nei- 
Iber a clerk, nor servant nor laborer, but a mere 
job contractor having undertaken, for the stated 
lump sum of £75, to get the books of Bankrupt 
ready for the use of the creditors who were to be 
called upon to assent to the Arrangemei^t contem- 
plated by Laval. 

To this Slâde answered that the capacity of 
' atiboutttant, assumed by Albert, was immaterial. 
* That the material ppint to be considered was 
whether the work alleged to have been done, 
bad been performed. If so, Albert, like a clerk 
servant, or laborer, was entitled to remuneration 
fbr his labor, as agreed upon between parties. 

That the work was done he was ready to pro- 
ve; that is was efficiently done was matter of cer- 
tainty, in ,as much as it was owing to the help 
a£forded by his labor to the Official assignee that 
the latter has been enabled to get in large sums 
of money which he could not have collected wi- 
tfiout the information conveyed in the several do-, 
auments drawn up by Albert. If so, Albert, if not 
within the letter was assuredly within the spirit 
of the law, anid as such entitled to ihree months 
sahry. 

JUDGMENT, 

Assuming the assertions of Albert' to be true 
I bave Devertheless to enquire how fitf he is 
ailCitled to tiie preference clidmed. 

I have looked into the English cases fbt* an 
- authority on the point, either' one way or the other, 
but in vain. 

Thus thrown back on my own mental ressour- 
ces, I b»ve natuvally been led to look more nar- 
rowly into the text of the law, the better to ascer- 
tain the spirit w^hich prompted the exceptions 
introduced by Art. 107 and 108 to the Bule of 
equality which is the basis of all Bankruptcy laws. 
X.fifid that dirks, servants or laborers are to be 
paid, by preference, three months or more of their 
salary or wages; nothing is said as to- him who, as. 
in this instance, whetner as an aooountaot or other- 
wise, undertakes the performance of a certain 
work for A' stated sum« 


The'' silence of -tfii'tmr'Uppears to me to be 
grounded on the following distinction between 
the two classeaof creditors : The nunn who un- 
dertakes a certain job for a stated {^rjoe, • does so 
of his own free will and accord. Before under- 
taking the work he is at liberty to enqoira ii^to 
the character and means of him to whoin he has 
tendered^ his services. .If dissatisfied with ei- 
ther be has merely to abstain from giving his 
services, or to call for aecnrity. 

* 

A (derk servant or laborer, on the other hand, 
depending aS they generally do on their dally labor 
for subsistence, cannot do so. They are geae- 
ridly compelled to avaâ ihemseives of the first 
oppoHunity presenting itself ef earning a Itving. 

They are moreover often Umes without Ihe 
means of enquiring into the circumstances of their 
employers. A Clerk is moreover bound to keep 
the secrets of his employers, and though tfuredP 
his master's approaching fall, he cannot wdl tmxt 
before his downfidl, which might be hastened by 
such retirement. 

With the view of securing the interest of these 
several dasses of creditors, and as an encouni|;e- 
ment to them to be fidthful to the trust reposed 
in them to the last^^ the legislature has seen fit 
to depart from the rule of equality estabfished 
between the creditors. These reasons, i&ot ap- 
plying to the cases of creditors others than th^ 
mentioned in the exceptions of Art. 10? and 108^ 
I necessarily infer that they cannot be and there- 
fore are not entitled to the l^nefit of those excep* 
tioBS to the general rule. 

It is therefore ordered that Smds do take 
nothing ^y his motion, with costs. 


Supreme Court* 


CoNTBATy — Mandat 

Coum PABTIAISE. 


A lîvrer; — Usage/— 


Un propriééaire d'usine ayant . accepté^* un 
mandat à livrer tiré sûr lui^ pour une cer^aim 
quantité de sucfe^ par un planteur passant ses canl 
nés à son imne, et ce mandat étant accepté *' à 
régler sur te produit dés eawnes du piètkteur" 
Ut Cour a décÙé que Tuàiniar v^itent tenu de ihrer 
les sucres comprit dam le mandat que jfUiqu'à 
concurrencée de la part retenant au planieuf, 

■ ■ ■ ■ • 

Contract,— Obdcr' of pblxvaay,-— Local 
tJSAQE, — ^Planter. 


Whereaparty^ passing the canes of a neigK- 
bouring planter at his mill and receiving one half 
of the produce of his labour according to a common 
usage of the Colony , had accepted an order to 
deliver a certain quantity of the produce, of the 
canes to a third party, the Court held Aàt the 
acceptation was not an absolute i^ unqualified 
obligation to deliver the sugar, hut was sttbfeei to 
' the right to retain the half of the produce fof the 
milter^s care and trouble. 


FRICHOT, Plamtiflf. 
Versus 

BABBON & Ors.Defendaai8. 


iJlkT" 


Bis Honor the Chikf Jin>GE. 


. . L. BoBiLLABDt-'-of CoaBiel for 
B. Duc«AT,-<*PlatDtifi*8 Attorney. 
A. TiBftiiJi» — of CSounsel lor DefimdMit 
E. DuYiYiEiti-^DefeiidaQts' Attbraey* 

21 St September 1865. 

In this ease, the Plaintiff sned the Defendants 

on an order of delivery of 100 bags of aogar in 

' his &vor accepted by them. The order, beaihig 

date the 27th July last, was drawn by V. Frichot 

on the Defendants, and asked them to daliTcr , on 

* his account, to the Plaintiff, the said quantity of 
tunr ^ à régler sur le produit des cannes que je 

^" nîs manipuler a Mun^muskJ* 

The Defendants, by their acceptance, engaged 
to deliver the sugar at the Albion Dock, from Mr 
iTolcy Fricfaot's canes, when passed at Munymuek. 

t 

The dei^ce was that the Defendants had only, 

• as yet, passed Mr Volcy Frichot's canes to an 
sktent producing 100 bags of sugar in all. That 

. ihegr had sent one half, on account of the Plain- 
. tiC to the Albion Dock Warehouse, and had re- 
liuaed the other half for the chargea of milling 
and manafactnring the canes, aoeording to the 
Hsnal colonial arrangement where a proprietor of 
a mill crushes the oanes of a nei^rhbour who does 
not possess a mill of his own. That this was the 
.condition on which they oontraetod to manipulate 
the caoes in question. 

The Defendants added that they expected that 
the remainder of Mr Frichot's canea would be 
iready for cutting and milling next month and 
that one half of the gross produce of the sugar, 
when made, would, in the same way, be sent to 
the Albion Dock, on account of the Plaintiff. 

The &ets generally, on which the above defen* 
ce, rested, were establi^ed by the evidence of 
tbe manager of Munymueh who was called as a 
Wilnesa by the Plaintiff. 

Th» CotJRT : Before the Plaintiff can succeed 
kiU» case he must satisfy the Court that the 
Diefeiidants nndertook an absolute and unqualified 
•bligation to deliver the 100 bags of sugar, the 
|iao£icB of Mr Frichot's canes, irrespective alto* 
gether of the right to share in the produce for 
their diare and trouble in manipulating the canes. 
Il does not appear to me that, in the circumstan- 
ces which were well known to all the parties and 
ar» dueloaed on the face of the documents, this 
llropceilâon can be maintained. The right which 
the miller had to a share of the sugai*, when ma* 
ntpdlated, was a right attaching to the sugar 
itidf. It was kjus m rem ; one portion belonged, 
hy tke'osage ef the colony and by the existing 
qaatraot here, tothe owner, the other to the miller. 
TRm .it the meaning of parties that tho miller, 
liiottld ibrego his own right and interest altoget- 
her, dn right being inherent in the subject, and 
ti^ile the Plaintiff was to get all the produce of 
V^Frichot's canes up to 100 bags, he, the milter, 
wae to part not only with the real security which 
be held fat his care and labor, but even with his 
oiRi properly P^— for the sugars, the produce of 
^NiCCanda belonged, m we have seen, equally to 
Atwfkalrwd t^éteioQlttr. I do not Oinkthat 


was the meaning of parties. The Hiittttf 
has not satisfied me that it was so. On t&<a oon* 
trary I consider diat the Defendants have eeta- 
blished their position. 

Tfa9 Pkintiff has eveOr chance of getting the 
remainder of his lOÔbi^ of sugar in due time^ 
but at present he is not entitled to sncceed in 
demand. 

Judgment ftr the Defendants with coiti. 


Supreme Court 

pBBSGRtPTIOK DE 90 AKS £T FSESOBXPTlOir DK 

10 ANS,— PnopsiénS bt possaaaioir, — Bonkk 

FOI, — MlXOBlTé DE L'on DBS CO^PSOFSiTAISEa^ 

— -DomciUB. 

Sm matièr9> de ptH^péion U tiête /M pfiw 
met lapotmuiom^ ëan/lm premve du ooniraire* 

Le tiers détenteur tPun immeubh peut invoguer 
le benefice de la preseriptton contre les ethproprii* 
tatree majeurs de cet imnUubley alors même que 
cette prescription ne court point contre Pun des «9* 
propriétaires en raison de sa minorités 

Le domicile de droite dans le renort^ sUjfH pàmr 
que la prescription de dix ans puisse être opposée ; 
le temps néassaire pour prescrire piut se calculer 
par le fait du domicile legal aussi bien qite par 
le fait de V habitation réelle^ 

PrESCBIPTION of 30 tears ÀJXD FRSSOBIFTIOir 
OF 10 TBABS»— PbOPBXTX ÈXÙ FOSSBSSIOV,— 
GrOOD FAITH,-^MlNOBITr OF œOB OF THB 00* 

ownbb8,-^Domioilb. 

Possession is presumed to go with the title, and 
unless adverse possession be shown the title wiH^ 
à priori, carry along with it the /act oj possession^ 

A third party ^ holder oj an Estate^ may preo^ 
cribe against the co-owners o/the Estais who are 
oj age, though he does not against the co-owners 
who are not of age. 

The t^n ywrif prescription, mentioned in Art. 
2265 of the CMl Code^ may be opposed fy 
par^ in possession 0/ an Estate in Mauritius, 
a third party attegimg himself to be the owner of 
the Said Estate, whereeHh hUeer, although absent 
for a time from this Jsiimd, never abandoned kiè 
Matariiiusdomieile, emd was r e pres m U ed there. 

L0ULI£ ft Ora.,— PlaintEA. 

Versus 

PAILLOTTE *BIiANCmTTE;-^IMfettibi«s. 

and 
PAILLOTTE & BLANCHETTE,— Plaintifi. 

BOMNEFIN ft WIFE,-'-D6ftBdànts. 

and 

BOSms^IS ft WIF{:,-Fbântift. 

Versus 
ALEXANDBB BONNBFnr,*--Defettdaiit. 

and 
ALEXANDRE B0NNEFIK,*-Plain3tifr. 

. Versus 
BU)iKDEAV»<^D«flHieÉnt. 


•Jii riondr the Chief Judge and 
The Honorable Mr, Justice Coun. 



S. J.Douglas,— I ofCJounselforLottUé&Ors. 
E. DnMER, — , S 
'. E. I^URENT,— Attorney Cor same, .„ , . 
' Hon. L. Arnaud,— Of Counsel for Paillette & 
A. J . Colin,— Attorney for same. [Blanchette. 

E. J. LECLfaio,— Of Counsel for Bonnefin. 
J. BotrcHET, — Attorney for same. 
G. GuiBERT,— Of Cowiecl for Blondeaa. 

F. RoBEBT,— Attorney fpr same. 

•" ^* Ut November 1^. 

{Vide Suprà^ page 97.) 

.In, tUtf action, ihePUantMRi sought to recover, 
froi» the Deftendants, a plot of ground «itoate in 
the district of Plaines Wilhems, and of about 80 
acf«8 in extent, the same bounded as follows : on 
one side by a plot of ground belonging to one 
Sttaud or assigns, on ttie swsond side by a plot 
of ground be'onging to Boullock o;: assigns ; 
on the 8rd and 4th sides, by another plot of ground 
belong^ likewise to Snaud or assigns. 

The Plaintiffs setibrth that the land in qnes- 
iÂon had been purchased by Ae late Bertrand 
Corneille Loulié, from whom they hold, on Fe- 
bruary 16th 1842 ; that the said Loulié had 
enjoyed the same peacefally for 10 years ; and 
that the defendants, without the consent of the 
lieirs of the said Loulié, had usurped possession 
of the said land, and cut down and destroyed the 
trees growing thereon. The Dechiration fur- 
ther contained a claim fbr damages which were 
laid, at the sum of £ 200 sterling. 

The pnncipal Defendants Paillette and Blan- 
chette, who are now in possession of the land, put 
In a plfea in abatement, which led to an interlocu- 
tory decree of the Court allowing, under the cir- 
cumstances,certain co-heirs of the late Loulié, who 
thould have been co-plaintiffs, to be called in. They 


t of {his action to {heir TtJidorfi, Bad J^^ W 
them to intervene and support the ngbta ot mmx 
vendees. 

Aldde Bonnefin and wife did iûterirenê, ^d as 
they had themselves bought the whole Eatito 
from Alexandre Bonnefin, they called on him to 
intervene and defend their r^hta. 


Alexandre Bonnefin had himself bought from 
Victor Blondeau, and called on him to interred 
and defend. 

' Victor Blondeau did intervene and also deftn* 
ded to the action. 

. An ihose several actions in warranty were^ if 
consent, consolidated ; and the several Deienâiinta 

I joined in supporting, against the Plaiatiffi widoir 
Loulié and heirs Loulié, their alleged right to 
^ the land in question. 

S. J. Douglas, (Didier with him^ for Plain* 
tiffs. This action is brought to recover 30 acres 
of land situate at Vacoas ; until reoentlj that pari 
of the Island was uncultivated ; the late B«C.Loa- 
lié bought this land at the bar, and we want a 
declaratory Judgment to the effect that it is oiir'ii* 
We also ask damages to the amount <tf £ lOOO* 

Loulié bought the land upon the judicial sale of 
Morin, on February 16th 1842 ; I hold the Cahier 
des Chargée ; it is Lot No. 2. Morin had bought 
from Gk>urlier in 1822, (Idth December ;) the deed 
of sale whieh I produce gives the boundaries; they 
are exactly as described in the Cakierldes Chargée, 
Grourlier had bought in 1810 from André Suaod^ 
and the 30 acres are thus described : ** à prendra 
<* dans une habitation acquise, par le vendenry dn 
'' sieur Bon valet *'; the boundaries are then added. 
There was then a plot of ground, 166 acres and 
a fraction in extent, whi<£ Suaud states fae had 
purchased from Bonvalet ; out of this he sells SO 
acres to Grourlier, and I have shown a series of 
titles from Grourlier down to Loulié the fiather* 
The origin of the propertj was a Canoession Gtuein 
of the 11th of July 1764, and I shall contend that 
the other side knew that the 30 acres had been 
dismembered, in as much as, within the last 6 or 
I 7 years, the other side has made ioquiries as to 


further pleaded the general issue, and further, I ii^q owners of the property, and faoive tried to pur- 


V 

^ 


that they had purchased the land in question on 
the 2ad June 1 860, from Aleide Bonnefin and 
i^fe^ and tliat» through thdor dwn possession, and 
that of the preoeeding owners of the land, they 
had held and enjoyed such land under a good title, 
for more than ten years before the commencement 
of this suit, apd that they never possessed any 
other land than that by âiem bought, held and 
enjoyed as aforesaid. The Defendants further 
ptaadM Aât, by themselves or assignors they, had 
held and possessed the land for upwards of 30 
years. 

Practically, the issues tendered were the iden- 
tity of the land claimed by the Plaihtift, with 
any portion of that heM by the Defendants, and 
limitation bv 10 years possession under a title, and 
if need bè hMtatimi hy 30 years' possession. 

T^ replication pvacttcaUy joioied issue. 

Paillolte and Blanchette, had boughjt that land 
which they held, and part of which was claimed 
by the PÎaintifiâ Widow and heirs Loulié, fh>m 
Aloide Bonnefin i^d wjft ; tlugr gave notice 


chase it ; we claim title under Snaud ; so does the 
other side ; the distinction being that X say that the 
30 acres were parcelled of^ and they aay thatthef 
purchased and have prescribed the whole Omeee» 
eien Gaeein, 


Afier the death of Suaud, in 1821, his proper^ 
was sold by licitation befi)re Abnaud, Notary ; 
this propel ty has now come into the hands of tiia 
Defendants, who purchased in 1860 ; but it is well 
to notice that Chardenoux^ who bought on the 
licitation Suaud, purchased in reality. The ded- 
gnation is " 281 arpente entm-on/^ the property 
consisting of two lots, one which ought to hata 
been of 156 acres» but in reality was of200acrei^ 
but out of which 30 had been distracted, tàm 
other lot of 131 acres, both of 331 acres ; but 
Chardenoux only bought 271, acreSi beômse two 
portions of 30 acres had been distiacted kim ibê 
plots of ground. The whole was add for one 
lump sum of 6u0 drs. Now Chardenoux held fdr 
a long time, but he had not manual possession^it 
his possession upon his title is ii^ior to oats* 
We shall now see what Chardei»oax sold. Bat 
it may bé said that )ie waathMvaer of tha ad$si« 


mp 
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i^Moi^ OsneêttimiiBouUpctt i^id vns . itiiifled 
wiw what he got But it remains that he 
knew he had not purchased the whole of 
the Concession Gcusin^ Chardenoox died, 
and his estates were ^sold by licitation, in 
November 20th 1844» and Blondeaa pur- 
chased the Gassin^ Achard and Boulloet Con» 
eustons, together with the Montigny Concession^ 
all in one lump for 1,585 drs. Ihe other side 
tenders as their title deed the licitation Soaud. 

KowBlondeau and his snccessors are not in 
hona fides i bonajides is ihe belief that yon hare 

{drchased the whole property and are the owner» 
ndi is not the case here, for thej got notice ; 
iiotice is sufficient ; the mention in a document is 
ttotioe ; even if inquiry is suggested ; that is suf* 
iieient to upset the presumption of good faith. 

Tboflohg, Près. II, p. 930. 

Sroax, £q. Jur. I, 399. 

Siw. 9. A'Héekett, I, S. Moon, p. 201. 


No ptescHption can run if the title has not 
been transcribed, and their title was transcribed 
odIj on 16 mardi IS^f» I shall show an interrup* 
tion of the ten years prescription. The difficul* 
ties aroso from a corious blunder committed ; the 
Càncession Achard tiXïd Gassin have been confoun- 
ded together, and that is seen at once by the 
mention of the price $ 600 for which the land 
was* bought ; it was the two céncessions that wera 
8q1(} together for that one lump sum. Bonnefio 
was boQod to enquire and find ont what those 
rights were, and this applies to aD subsequent pur- 
chasers. I shall show that if the ten years prescrip- 
tion can b^ relied upon by the Defendants^ it was 
interrupted. On the 12th March 1864 a notice 
was served liy widow Loulié for a balisage ; this 
is an act interrupt! ve of preecriptioo; for Art. 
2244 is demonstrative and not exhaustive ; the 
more so. when the act is followed up by judicial 
preceediog's.-^As to the thirty years prescription^it 
is £br them to prove adverse possession. 

Hoir. li. Arnaud» ë. J. Leclkzio, and O. 
6inHBRT« for Defendants. The Plaintiffs claim 
a pteee of land which is not identified ; M. Hily 
nuide the plan, and he says he could not make a 
rognlar one because he had no basis. Besides, we 
plead prescription l^ time and title and by time 
siooe. 

It is admitted on the other side that the land 
claimed is part of the Concession Gassin vt no 
^liere* My clients are^ in virtue of a deed of sale 
dited June 2nd 1860, owners of the MonHgny^ 
Bsidioek and Gassin Concessions^ they are in pos- 
MQon of a certain number of acres, la accordance 
^th the plan produced ; Alcide Bonnefio, ftom 
wiuxnthey bought, had himself purchased the 
laadia ia56 from Alexandre Bonnefin, and in the 
«k to him there is no exoeption of any plot of j 


PfeitttiAii d; aothorB, but a . referenea to ji «da bs« 
foi^ the Notaty ou 3drd Januaty 1794. So ibit 
the whole theoiy of •* verba relaie^ spoken of by 
the other side, and which oonld, in theory, be 
admitted only with great modifications, disappears 
before the actnal acts. 

f 

_ Now, we can atop at Blondeau, and we ha?e a 
title for a good deal more than 10 years» with 
good faith. But if we were compelled to go 
further back,to Chardenoux's own title, he bought 
the whole land on 18th October 1821; if the 
deed of sale to him be read, it will be etoily found 
if it is there stated that 60 acres, not SO, wen 
sold; the 60 acres are quite exoloiive of 
the Concession Gasmn ; H Was land boa^i at 
the same time as the Concession Gassin. We do 
not csqaire to go to Chairienenx'a ftttla ; we^ do 
notfequiretogobeyo^ Alexandre Bosnefio 4e 
make out 10 years poaseasioa, with a title aril 
good faiths but, in really, we might go aa flur 
back as Chardenoux, from whom Blondeau boaght 
and there would be nothing to exeUtde oar good 
fiftith. The acreage of the land is the same w 
every subsequent deed of sale. It may be tnta 
that Suand sold to Grourlier, from when th# 
Plaintif hold, 30 acres out of the Céneessiom 
Gassin, in 1810, but burlier ceased lo be te 
actual possession, and the public sale to Chat^' 
noux is posterior to 1 8 1 8. 

n 

Chardenoux bought publicly, after notices and 
advertisements ; his title gave him 200 accès' as 
the extent of the Conoession Gassin^ and auppoaa 
he knew of the sale to GU>urUer . of 30 aerw, as 
part of the Concession Qstssin^ or he did not, 
what has that to do with Biondeati's good âuth,* 
to whom not the slightest insinuation was madeol 
any dismemberment, and who paid his money ? 

The law as to transcription, beii^ the basis of 
prescription, only applies to mortgages, not to th# 
right .to land arising out of time and title, or time 
alone. That is quite seUled if it had ever been 
doubted before now. 


giennd of 30 acres. 

We next come to the sale from Blondeau 
(o Alexandre Bonnefio, on the 10th March 
1854 ; no mention there of any such dismemher- 
oent Blondeau himself had ^lought at the bar, 
on Norember 2ptb 1344, upon the lioitation he» | 
tveen the heirs Chardenoux, and he bought inter 
oUa the whole of the Concession Gassin^ 200 
«eret in ext^t ; in that sale no reference to any 
^eed, whffcfibji 30 acrc^ had been sold off to the 


But besides, we show prescription by poss^a* 
sion since 1821, that is. If we wanted the e^tclu* 
sion, quite exclusive of title or good ikitfa. 

s 

Douglas, in reply : I admit that the a r gUi e ni 
drawn from the fiwt that the title was not trana- 
cribed cannot be pressed, as that kw applied 
only to mort g agaa and does not touch the present 
case. But my land is clearly identified; my title 
is potior injure^ and the omu$ firobmuH of advene 
possession is not incumbent on me, but on those 
who hold posterior tiitles* My friend §o ^• p^ 
their title and ten years' prescription under it t 
but their deed of sale was of specific land, aot of 
the whole estate of Suand, and a slight caioiila- 
tion might have shown tibe fidsl^ of their arga* 
ment. 

Chardenoux only pmxshased 271 mtmh i e 331 
minus 60 acres dismembered ; he never prateoddd 
to be in possession of those 30 aoret; he rècpeoted 

the rights of Gk>nrUer. 

My friend» cannot claim prescription- sin^ 
1821. I now ooaie to the sale t6 Bloadeanin 
1844 ; I refer to Art. 4of the OMordes Char^. 
The. purchaser cannot claim other title deeds but 
those mentioned ; and the Defendants predvce, 


f9ë^^ 


,^ow8 thit port of the Egtate,had been sold* If 
>iro .refer to the sale from Blondôaa to Bonnefio 
.iiU^ in' 1864,. Blqpdeao, by a natural inference 
drawn from coupling his deed of sale with his 
deed of purchasCy must be held to have known 
the fact. Obserre that31ondeau does not give 
any irarrtinty as to acreage. Inhere is no proof 
tnat the parties resided on the property. 

Besides» mosi of ike claimants were minors, 
oiie was absent, an4 against them prescription 
doem nçt run. 


/:« 


duitousn* 


i . Tbe queJrtbns HhH «rise in «hift case, altlu>«§b 
aiTolrJog questiowr of law, of no difBciili:«ohition 
Iwweirer, seem ta w to be essefttially qneetions 
cAffMt. 

* 

: fbere is lid d6abt that the Defeodfttits^ who al^ 
aowia posnessioD of the |>totof ground wfateh 
éheiFkintiirs claim as their own, hare, by a regtf^ 
te dœd of sale, purchased the Mme from those 
who h«ld It likewise by regular deed of sale and 
ikose again can, by successive deeds of sale; trace 
tUeir "ownership as far beck at least as the pur- 
chase, by ChardenoQX in 1821, of the Suaud 
•state. 

The Plaitttift, on the other band, show that 
out of the Suaud estate, a portion of thirty-acres 
had been sold to them. Their title is so Ifiir ante- 
çkr. to that of the Defendants, provided there be 
evidence that the 80 acres already cotnreyed to 
them form part of the hind held by the Defendants, 
and provided also the Defendants have not made 
out their plea of prescription by 10 years under a 
iftle, or by 80 yôars possession with or without 
f^iitle. 

{t'is evident then that the real question is this : 
Have the Defendants made <rat their title by 
either of the two prescriptions mentioned ? 
-*. » - 

. W9 si^ that such is the reni question, for^ as to 
the identity of the land« it may be that Hily, the 
Sworn Surveyor, not having completed his sur- 
\ig^,«o«td not &Ily trace the boundaries of the 
30^r^s ii^ question, but he meaanred three sides 
^dtwp angles of what seems to be a regular 
quadrilateral figure, and as t^ eerium est çnôd 
^^iJ^?^ jpotofif, Mr Hily would have m 
d^;pç«tty in comtdeting hie survey. 

m 

.«£Hie J^w of Mauritius is very dear. Art. 
29&5y 0. C. anacts that : *" Celui jui acquiert de 
'Smae fbi, at par juste titre, un immeuble, 
''an iKBsedt là pn^rtété par dfx ans, si le 
« léiiahle proprMttdre habîte daiis le ressort 
" de k Cour Royale dana retendue de laquelTé 
" nmmeuble est situé, et par vmgt ans s'il est do 
" t^ij^iliéhaas du dît rasiort.'' The requirements 
of tba article to enable the purchaser of a real 
e^ale la hpU it against all eUiimants, are a just 
title, good fidth and ten years faoldiiq^. 

4^ 2^2 O. a ia^rektlve to ihe 80 years' 
pr«p<)riptîea. In vhrtueof this article even bad 
Aith m Oe purchaser or poBsessor wiH not be a 
bar. to the ri^Hs oUainad thitugh 80 yc*s ef- 


there are two points jhst as certainly settled, b^ 
which it is as wel! to lay down fbr the dear 
understanding of the case. 

> 

Ist.— By Art. 2286, a possessor may, in order (0 
prescribe, ieuld to hi^ own possession that of his 
author or assignor, whatever be the title under 
which such possessor has come into the rights of 
his author, whether as heir, legatee, donee, pur- 
chaser, etc* 

2nd.-^fiy Art. 2289, it issufflcient for the ten 
years' prescription that there should hire beea 
good &ith at (he time of the purcbase. It is not 
necessary thait such good faith should hate conti- 
nued throughout the whole course ô^ time requir- 
ed by law to «amplete prescription. 

From those two articles combined, the kw 
is, that if A., buys of good faith, ''m^sv «e 
emttimatu, " and holds for ten yea», h» 
is safe. But, if to his own possession, ha 
must, in order to complete 10 years, add the poss- 
ession by his assignor, his assignor's gentfal bad 
l^h. will vitiate his own good faith, although his 
own, subsequent knowledge of facts which would 
vitiate his titles if known at the time of the pur- 
chase, will not shake the right arising oat of tlis 
assignor's general good faith. 

1 

That law, borrowed, though modified, from tfae 
Soman iaw, (Just. De usneapioHikMs. Lib. 11 
Tit 6 andNov. 119-7) has been solemnly ado]^ 
by the Code, although the Imperial Courts of 
Pranoe reported against its adoption m its pre- 
sent shape, and its woriring does not really pre- 
sent any serious difficulty when the economy of 
the whole system is well kept in view. 

If the 10 years' prescription has been foasd 
useful in France, to consolidate the sales of a ml 
property, and keep it safe in the hands of ike 
purchaser after 10 years unchallenged possession, 
and if of two parties,— the one, who buys wifli 
good faith and holds, the second, though having 
an anterior title, does not hold oQt^ suffers a se- 
cond purchased to have seigin and keep it undis- 
turbed for so long a time,-^the law prefers the 
''bona fide'' second purchaser to the more, ancièM 
but negligent first purchaser, we do not hesitate 
to say that those enactments, which we recJvei 
with the original French Codes, and which are 
to be found there still, are of no less use io this 
Colony. When land was originally granted, it 
was comparatively valueless, the eoncessions me 
not always very clear, m some instances two dif- 
ferent concessions may have overlapped one an- 
other ; the land was not always brought under 
cultivatioli ; it was not always occupied and 
U would be very hard if a bond fide puràiaser 
were, after years of undisturbed possession, to be 
ousted from land he has bought and paid for, by 
the resurrection of old conveyaaeea which have 
been suffered, by those interested therein, to be 
unnoticed and uncared for. 

The law is no new law ; the coarse of timd 
requu-ed to prescribe under a title is now what it 
has been since the promulgation of the Code : ten 
years. 

SttU, the mora aneient tttte must luve and re- 
oe*N> its legal fiM^ «UeM^ ^ylhé Mtoneer Ibitee 


of ttalpir, ftfafir rights hâve uîseo which ht^o 
iwepi awaj its importance. Abd therefore we 
think, that the question, in thit case, resolves 
Mf into this : HaTe the Defendants made out 
«haV by themselres or authors, they have held 
the land in question for 10 years under a 
jmt tidb and good faith f 


If duy have not, do they make out that they 
bare held the land for 30 years ? 

We think and hold that possession is presumed 
t»|Q with the titles and that, unless adverse pos« 
MMion be showed, the title will à priori carry 
aioDg with it the fact of possession. 

Now, to make out that they have prescribed by 
fm years, the principal Defendants show that on 
the 2od June 1860 they bought the estate which 
iifij hold, including the *' Caneetsion Gassin^^ 
of which Uie 30 acres in question are alleged to 
hftve formed part, from Alcide Bonnefin and wife. 
In the deed of sale the former owners are recited, 
bat there is not a word by which the purchasers 
we^ informed that a portion of 30 acres had 
beeo, at any time^ previously sold to the Plain- 
tiib or Assignors. On the contrary the Coiteesiion 
Gatiin is stated to have been sold to Chardenoux. 

Bat ten years had not elapsed, since 2d June ] 860, 
it the t^methat this action was brought ; the Pe- 
ibdanis must add to their own possession tiiat 
of their vendprs, Alcide Bonnefin and wi^*^- 

Alcide Bonnefin and wife had bought on Irst 
May 1856, from Alexandre Bonnefin fils. The deed 
ef sale was drawn up by Vigoureux de K[Mor- 
TAKT and his Colleague, Notaries public ; in that 
deed of sale we find nothing to bring to the know- 
ledge of Alcide Bonnefin and wife, the purchasers, 
that 30 acres had been taken out of the estate; in 
fat the deed does not recite the name of the for- 
oer owners, farther back than Blondeau vendor 
to Alexandre Bonnefin fils. 

Bot again, ten years, Tockoning from 1st May 
18^ had not elapsed when action was brought ; 
1^ must look on further back, and we come to the 
ade to Alexandre Bonnefin fih^ b> Blondeau, on 
Kmsh 10th 1854. 


Kow, if when he purchased, on March 10th 
1854,^lexandre Bonnefin fils was of good faith, I 
«0 the deed of sale is tLjtMte tiire, and 10 years had 
elipsed from that date, when the action was 
brooght, we must come to the conclusion that the 
OeihidiuitB have made out their Flea. 


been dismembered fVom the « Con^efHon Ooêsm/* 
and that the Plaîn tiffs' conveyances ii?ere trans* 
cribed. Of coarse, if from the title deed handed 
over to the purchaser, the rights acquired by 
third parties are apparent, the purchaser would be 
of bad faith, and one of the elements required to 
constitute the ten years' prescription would fail ; 
but in the title deed from Blondeau to Alexandre 
Bonnefin, alid so on down to 1864, we do not find 
the slightest proof that any one of the purchasers 
l^new or was informed that a sale of 30 acres from 
Suaud to Grourlier, from Gourlier to Morin or from 
Morin to Louli4 had taken place. Nay, we 
believe that when Blondeau himself, in 1844, 
bought the land, upon the licitation of the redi 
estate of the hte Chardenoux, he was of good 
fidch. I 

There are cases when such ** verba reiaia *• 
will of coarse be subversive of the presumption 
of good faith. When A and B purchased jointly, 
and A alone sells to C, and the sale to A and B 
jointly is related, C roust have known that, eœierii, 
partbus,A alone could not sell. Again, if the pur- 
chaser is a party to . an inventory in which th^ 
rights of an anterior purchaser are mentioned, that 
fact will presume knowlqdge and apsei the pre- 
sumption of good faith.j 

But there is nothing of the kind ; there is no 
mention of any sale from Suaod to the aimrfgnA'' 
of the father of the present Plaintiffik 

If we go fhrther lyick again, to the purchaffe 
at the bar of the Court, in 1844, by Blondeau, of 
the real Estate of Chardenoux inter aiia of tha 
^* Omeessiatu Oassin and Aehard^ we find the 
^ ConeessioTi Oassin/' nemtne conttadieentey was 
sold for 200 acres ; the '' Coneeêiian Ackard^ 
for 130 acres ; not a word, in the considerations 
of sale, of any portion of land having been dis- 
membered on behalf of third parties. 


To find the first doubt in the matter, we must 
go as far back as the year 1821 when Chardenoux 
bought from the heirs Suaud; and even if there 
bad been bad faith on the part of Chardenoux, if 
would be necessary, to defeat prescription, that 
such bad faith should be brought home to the pur- 
chasers, from him, at the time of the purchise. 
We say that the oompariiion, made by aie Plain- 
tiffs' Counsel, of the number of acres then sold, 
with the number of acres forming the " Concea- 
siona Gassin and Achardy^ might have created a 
jdoubt, but that doubt, afker all, might not have aris- 
en in the mind of a purdiaser, for it is no where 
said that the acres sold o£F formed part of either 
Concession. The conditions of sale are these : 
' Les dits terrains composés de deux acqui- 
' sitions appartenant an dit sieur ^André Suaud, 
' pour les avoir acquis, ' avec deux portions de 
' chacune trente arpenta, qu'il a vendues 
' depuis. '' That is to say, the two plots of ground 
Vere purchased along with two portions of 30 
lucres each since sold by Suaud. 


On carefully reading the deed of sale, we find 
that the whole Concession Gassin is sold by 
Blondeau to Alexandre Bonnefin fils ; there is no 
aeeption of any portion of it ; the survey which 
is nrnexed does not (toint ont any exception, the 
nries of former owners is followed up to the 
original grant by the French Groverument to 
Oaasitt, and in not one of the several statements 
b we find mention made of a reduction by 30 
UX9S, of Ae Concession Gassin. 

Now, good faith is a fact; the law always pre- 
mies good faith ; in matters of prescription the 
Code specially enacts. Art. 2268. that it Is the du- 
ij of him who alleges bad iaith to prove it. It was 
W9id.that Alaznncb'e Bonnefin might have known, 
Nl ^ tide decds^ljblà 80 «eras of land had in the total acrage, cclmpared with the actual num- 


The 60 acres, not 30, are a priori quite 
exclusive of the two plots of ground, to wit: Gas- 
sin and Achard ; and if the acrage is then stated 
to be really different from what it purported to be, — 
a circumstance of no rare occurence in those old 
concessions, or rather in deeds of shIc following 
tt^on old concessions, — and if again the difference 
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ber otêerf^ Bold, mfly, now thai the deeds of rale 
Loîïlîé, Morin and Gourlier are before us, lead 
US to doubt whether the sentence was not ill 
drawn, and 60 ncrea really intent^d to be exclu- 
ded from the Concessions Gussin and Achard^ il 
is hard to believe that the subsequent purchasers, 
to whom no notice was given of the title deeds 
Loulié, Morin and Grourlier, could, — even if thpy 
had read this cliiuâe which it would have been 
pruflent for them, as we shall show, to get at and 
to read, but wh'ch they wete not bound to read,— 
have gathered, from, its tenor, tliat Mr. Loulié or 
his vendor hnd pnrcha8e<I, in 1810, 30 acres out 
of the land conveyed to them* 

The Rule of the Roman law, which Troplonq 
adopts, Presirxption II. No. 918 is this : '* Bo» 
nœ fidei emptor esse videtur qui ignoravit earn rem 
alienam esse** 1^» 109 D. and C. Verb, signif. 
The Rule seems to us as good as it is clear. On 
the facts, we have no doubt that, in 18Ô4, when 
he bought, Alexandre Boniinfiti fils ** ignoravit 
earn rem alienam esse, ^ We have no douht that, 
in 1 844, when he bought, Blondeau was of good 
faith ; and when Cliardenoux bought-, in 1K21, 
if we now have a do\ibt of his gooil faith at the 
time, it id a doubt which wi I not interfere with the 
Defendants' case, because the Defendant^' 10 year»-' 
presciiption does not require to fall back upon 
Chardenouz, title for its support. 

' Of course, public Registers roust be consulted, 
and gteat indeed is the danger to those who do 
not consult them, or transcribe their own deedi^ 
of aale of real property, Tho Defendants ran a 
frightful ^^k, for the vendors* creditors might 
have registered mortgages upon the land sold 
and paid for, up to the laxt day, when prescrip- 
tion was acquired s the fiist purchaser, though 
he hud de facto abandoned his land, might have 
ousted the honest and bond fide but negligent 
second purchaser. But it is perfectly clear that 
tlie want of tran<*ctiption, except as regards mort- 
gi{j[es, will not ch^ck tlie course of prescription 
it U clear that when an estate is bought and pai J 
for, the purchaser does not buy and pay his mo- 
ney, trur'ting solely to the chance of prescription; 
securing his rights, and that he ought to consult 
the public regiht«'rs. But if he does not, hi"* 
sale *is not thereby null ; nor does it become 
iliusoiy, if he has the unezpectt'd good furtuut 
of acftuiring by prescription an indffeaisible righi. 
The risk h^ runs in not connut tii»g the Register.- 
is veiy great, but it is a riak, and not a nullity. 

The widow Loulié and all the other Plaintifii<, 
save one, are out of Court ; the ;0 years' prescrip- 
tion, with good faith and a title, certainly began 
in 1844. When Loulié Senior dird, in 1852,8 
years had run ; at his death, the minority of hi^ 
children suspended the pieseripiion; but after the 
coming «»f age of each of them, the busj>endt*d 
prescription resumed its court^e, and the ten years 
required hy law were completed befoie this 
action was brought, snve as to one of them ; 
Etienne Idaris Loulié. the youngest child, is 
not yet of age, and against him the suspended 
prescription has not retiumed \U course. The 
Defendants cannot succeeil as to him on the 30 
years^ prehCiiptioo, for although the weight of 
evidence is to the effect that Blondeau. by him- 
self or keepers, had posiiesbion of the whole, the 
evidence id ult^o rather to the effect that Charde- 
noux had possession of the whole. The Defen* 
dants therefore have not, as to this minoirt ttived 


their rij^ts of ownership by the b«|R» m Im* 

gistma presertptio. 

The case of the minor does no more change die 
position of the other PUintiffii than their case 
endangers his. It is settled law that a third ptt*^, 
holder of the Estate, may prescribe afpainattae 
co-owners of the Estate who are of age, thoiif^ he 
does not against the co-owners who are not of age. 

Merlin. — Prescript. Sect : 1, Art. 7. 

' C. Cass. — Laqueillev. ûo^êm, 14 Aoguat 1840i 
Dalloz. , 

Cask. — AJfaiie Limarguant. 1 Feb : 1827« 

As to Nicolas Loulié, who went to Australia, 
there is not a scintilla of evidence that he ever 
abandoned his Mauritius domicile, he is repre- 
sented here, and the domicile of theCode means 
the legal domicile, not the place of temporary re- 
sidence. 

The jndgment of the Court will therefore beai 
follows : Judgment in favor of the Defendants, so 
far as the widow Loulié, Mad : Pasnin, Nicrfae 
Corneille, and Charles Nicolas are concerned, that 
is to say, for the 8th of the 30 acres in queatioo. 

Judgment in favor of widow Loulié in her ca- 
pacity of legal guardian of her minor son Etienne 
Idaris, so far as the share and portion of Etienne 
Idaris in the 30 acres of land, goes, that ia to si^, 
so far as we declare him to be, joinUy and seve- 
rally with the Defendants Paillette and Blan* 
chette, owner of the 30 acres in qnestioo, to wit : 
the Defendants for 7[8th8, Etienne Idaria Leoiie 
for 4|8ih of the same. 

The Defendants having consolidated their de- 
fence, Alcide BonneJin and wife ehall make good 
to the piincipal Defendants; Alexandre Bonnefin 
shall make good to them; and Blondeau shall 
make good to Alexandre Bonnefin, the loss suf- 
fered by and through the award to the minor 
Loulié of the one eighth of the 30 acres in question. 

If the parties, that is to say, the Defendaati 
und the guui dian of the minor, cannot agree upon 
the matter, we order that Hily, Sworn Surveyor, 
nhall complete his measurement of the 30 acres in 
question, according to the original deed of sale 
from Suaud to Gourlier, at the joint expense of 
• he principal Defendants and. the minor Etienne 
Idaris Loulié. 

The parties appearing to us to be all bona 
fldcj and this cause resting on a very ancient do- 
oumeuty we shall say nothing as to the costs. 
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Appkl d'un jugement de Cour db Diststcr 

EN MATIÈRE CORB£CTION£LL£,-« PftBUTS, -^U 
MOIN, — bEBMENT. 

••«^■^^^ 

^ Lorsqu'un témoin qui ne connaît point la vakisr 
d'un serment est entendu dans une cause eorrec» 
tionnelle, portée devant une Cour de District, ieju- 
gemeut du 'Magistrat pourra être amnuUé par ia 
iour ^ftpreme bien que le MàgiHnU déclara ftfM 
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Appeal from ookvictiow of District Magis- 
trate,— Etidkkce,—Witnwm,— Oath. 

Where a mineis, who declared be/ore a DUiriet 
Megtetraie eUting on the criminal side that he was 
not aware of the value of a solemn affirmation. 
Ml obf^ to, and the obfecHan woe ovemUed 
andfodcrneni went againet the partg who made 
Oe o^feetion, (he Si^nreme Omrt, on appeal, 
mutâed the CemncHon, attkough the MagiUrate 
kad eteded that he had paid no ottenHanto the evf 

denee of the witneee elated to. 

BAMBOO AND AN0B,~Appellant8. 

Versui 
THE QUEEN,— Bespondent. 

Before : 
The HoQonble Mr Justicb Col». 

L. EojTiLLAR»,— of CJoansel for Appellants, 
T. HicROHXNRODER, —Appellants' Attorney. 
8. J. Douglas.— of Coonsel for Bespondent, 
J. BoxJCHST,— Baspondent's Attorney. 

25^ October 1865. 

T\ùa wa9 an Appeal from a ConTÎctiop, by the 
District Majristrateof Port Louis, dated Augurt 
M 1865. Tlie Appellants had been convicted 
vader Art 310 of the Penal Code, and sentenced, 
to imprisonment for three calender months. The 
Appeal was supported on several grounds^ all of 
iriiioh^ save one, were overruled without calling 
upon the Coukisel for the Crown to support the 
GDDviclion. « 

One of the reasons set forth was however of 
vwy great importance. Before the Distiict Magîs- 
Irate a boy was called as a witness who, when ezami- 
Bed as to the natpre of a solemn affirmation, clearly 
itated that he was not awara of it, and, judging 
ftcm his answers, was evidently ignorant of tha 
solemn importance'of an oath, or its legal substitute, 
m the ease of Hindoo and Mahomedan^ witnesses: a 
solemn affirmation. Upon this the attorney who 
conducted the defence before the District Msgia- 
Inite objected to the witness, but his objection 
was overruled, and the boy heard as a witness. 

This evidence was very important, if true. 
The Appellants urge against the Conviction that it 
was wrong becaose the boy ought not to have 
ben heard. 

The Judge stopped the case and referred the 
matter back to the District MagiBtrate to ascertain 
whether he had gone upon the boy's evidence to 
«Ane to the conclusion which he anived at ; for 
evidently, said he, if he had, the Conviction could 
not; for a moment be supported. But he reser- 
ved to the parties the rights of being heard upon 
the merits of the objectioft per se, whatever might 
be the report of the Magistrate. 

The Magistrate reported that he had paid no 
attention to the boy's evidence^ but that he had 
set aside and disregarded it. 

L. BounxABD insisted that, nevertheless, the 
OoBTietion was bad, for whether the Magis. 


trate had or had not regarded thsbey*« evi- 
dence, he had heard the boy, and disttnetlv 
overruled the obj(>ction taken against the aa« 
missibitity of the evidence. 

S. J. DouoLAS, for the Crown, maintained Oat 
as the Magistrate had other evidence to gb upon, 
this case should be assimilated to a court aetioo, 
where a judgment will be supported by the Ap- 
pellate Court i^ such evidence being set astde^ 
there is enough left to support the Judgment. 

JUDGMENT. 

The facts are plainly these : the Magistrate 
reports that he disregarded the evidence of the 
boy, and that his conviction was made from the 
other circumstances proved on the trial.Still, there 
stands the Judgment that the objf^on taken 
was overruled, and upon such decision the evi- 
dence was fully heard, went to the Court, 
and the Conviction states that it was upon the 
evidence adduced that it is grounded. 

In an ordinary case I should be perfectly satis- 
fied with the Magistiate's statement that he, after 
ail, disregarded the boy's evidence. But I am 
afraid that the peculiar nature of Appeals against 
such Convictions will make it incumbent en me 
to give the Appellants' the benefit of such oljeo- 
tion. 

The peculirr nature of such Appeal is this : 
that ]| sitting as a Judge of Appeal, have no 
power to qaash a Conviction except in matter of 
law, however weak the evidence against the pri- 
soner, however certain I may be that I should^from 
such evidence^ have come to a different conclo8ion,if 
I had tried the case, provided there Is some eviden- 
ce to go before the District Magistrate. I cannot 
deal with the fiusts, I must take them as I find 
them, and have no power, under the Ordinance, 
to quash the Conviction, except in matter of law. 

On the civil side it is difiierent ; I hav6 power 
to reverse a Judgment if I held it to be 
wrong, either upon the facts or upon the appli- 
cation of the law. If then the Appellant, convicted 
before the District Court, has not the right to 
appeal to me on account of the meagre or insuf- 
ficient proof adduced in support of his guilt, on 
the other side it is but just that, if evidence has 
been adduced, not through a mistake but after a 
deliberate Judgment, he should say that I have 
no power to tsike away now from the Becord part 
of the evidence led. 

I may surely not presume any thing against a 
Conviction, but I may not presume any thing in 
favor of the Conviction, and there is a good deal 
in what is urged, that sltho' the Magistmte did 
finally disrpgard that evidence, yet he admitted it, 
overruled the objection which tended to exclude 
it, heard and took down every fiict which the boy 
spoke to. A fact is certain, that the boy's eviden- 
ce was returned to me as part of the evidence in 
support of the Conviction, and I do not see how 
it can be taken out. 

It is very true that, in a civil ca8e,if evidence has 

been illegally admitted, and the AppelUte Court 

is certain, quite certain, that without such illegal 

evidence the judgment would have been the same, 

either from what the joagmant itself lays 
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re of tWt 

tlw Appiiljie Comt 
^^it| ioifaki ite joi^oK'TiS. Thpre » aafhoriij 
to UiMtfibrt, Bat u not ibe wtmBon ai tKis quite 
pi«iii : thmi the Jiiilçes (rf* Appeal are Judges of the 
imcimmwMmcithe bw aad bsj applj their 
OVA powers of dî«er«Biiiiatîoii lo consinler, weigh, 
aD4 ierifW, oo ùteU m mrll mm oa quesMos ot 
.few ; whilst, ms 1 have ilatMl, ia ihtte Appeab 
'fnu CoarietioDS fay the District Magi^ntea, 
they have bo aodb power. Ia the oae case thej 
have power to mj : we hold that, aettiog aside 
wîtiie<« A, the jodgmeot is eomid upon the 
strength of what is left of the evidence. Id the 
other ease, except as to points of bw, thej 
w^ not eaj whether witneab A or B is a 
sffttctest witneM, and theie lb t e not being able io 
bold the evideoee appears to thetn sofficient or 
thej are not able to decide whether 


feeal « fhoold aol be ael 


part of the evideoee alone is taffieient or noL 

No an thon ty has been cited, nor bave I been 
able to find s easie in which, under soch circoms- 
tancer, ibe Courts have extt^ded to Crown cases 
the powers exercised in civil cases. 


That the evidence is bad, there can be no 
doubt ; oor Courts do not allow those persons to 
be beard on oath or affinnatioo who are not 
aWare of the verj important natnre of the oath they 
tnke or affirmation they mak«';sni in this instance, 
the boy beard clearly, destinctly, stated his igno- 
rance of the value of that solemuity. 

I am of opinion that the Conviction cannot be 
supported and I quash it accordingly. 


Sttpreme Court 

AbBITRAGB, — AlffSltf,»! 

-Tiers ABBiTms. 


AhBITBATTOK, — " AlOABLES COMPOSrrEUWS," 
— ThIBD iLBBllBATOB. 


nnaBdiRDid, Mdwhy 
bo Biyii io ii i l , orwhj 
two ùeA arbitrston and an oapiio shoold oot 
be appointed by the Govt aa die Coort shall 
ihifik eiprdient ; and why a driaj nhnold aat ha 
fixed fiv the Dedsios ei the arbilntonu 

On the iBoCioB, by DocouM, thai tte Bdebe 
OHMle abeolnte^ Saz shewed 


BOBEBT,— Pbintift 

Versus. 
MARTIN,— Defendant. 

ROCHECOUSTE AND OTHERS.— Intcrve- 

[ning parties. 

Before HÎ8 Honor the Chief Judge and 
The Honoiable M. Justice Bestel. 


8. J. Douglas,— Of rouni»el for Plaintiff. 
E. LauBERT.— PlHintifl'u Attorney. 
Hon. V Naz,— Of Counsel for Defendant. 
J. G. Tessieb,— Defendant's Attorney. 

27th October 1865, 

In this matter a Rule Nisï was moved and 
obtained for by Doublas, on behalf of the Plain- 
tiff, calling upon Muriiii, the Defendant, and the 
sirera! intervening parties, to shew cause why 
the Judgment oi Decision, dated the I4th March 
last; given by Jules Chauvin, umpire in the case, 


In aappori c^faia motioo Docglab eonteadeât 
lo — ^Tlnt CtmaTia, the «npife, bad aoi tam^ 
plied with the letter and spirit of Ait. 1018 GL 
P. C. which atatea inperailveiy that the ** ûan 
^ Arbitre aen tens de ae ooafcnicr a Fi» daa 
^ avia dea antres arbûsea." 

In apparently adopting the opioîoa of the ar- 
bitrator Gooillard, who had fimnd in fiTor of 
Martin and condemned Robot and the proprietori 
of the Usine i emiraU of Habeboorg, to pay the 
énionnt of hia account {viz :) $ 19,040^4 c. Chau- 
vin, like G^MiillanL allows to l|arrin the amoont 
aa aboFe statifd. Bot to the question : who is 
to pay the amount ? TLe umpire unhesitatingly 
anewera <^ the DùtHUgrù Cemimaie de MsJà- 
'^bourg^wûà not^ aceordiog to the opinion of 
^ M. Goaiilard, M. Robert and the proprietors of 
*" the Usku Centrale.' 

Thus emitting a 3rd opinion instead of adoptiag 
in toto the opinion of CrooiUard, oontnry to the 
•ezpreas requirements of Art. 1018. 

2dly. He also complained of a breach of the 
l»>t § of die same article, on the part of Chaorin, 
for having given an opinion without previous con- 
ference with the arbitatora. "< fl (le tiers arbitre^ 
^ ne pourra prononcer qu'aprèa avmr eaottré avec 
** les arbitres divisés, qui aeroot sommés de se i€" 
*' unir h oet eilet. " 

3dly. And lastly, he complained of the award 
having been made after the time prescribed by 
law. 

Naz, aoBweriog this.laat'argument of Doublas, 
said that the non observance of the time was iiU' 
putable to the Plaintifl^ who instead of appeariog 
before the Arbitrators, might have abstained 
from so doing, or If not ha might have appeared 
under protest. But as it waa^ he appeared after 
the time, and had done so without protest, and 
thus cured the evil now complained of. 


The second ouiae urged in nullity ai Chauvii's 
award hud no foundation in £Mst one of the 
arbitrators, Rostand, having met and confefred 
with Chauvin at the chambers of Attorney Lau- 
gSMT on the subject matter of the ArbiMtion. 

The first ground of nullity, in Chauvin not 
having adopted the opinion of Gouillard in its in- 
tegrity, and taking another view of the case l^d 
before him, ss alleged, said Naz, is anything bat 
conclusive wherever there are divers items on 
which the arbitrators are to adjudicate. In such a ca- 
se the umpire may and is fully entitled to adopt the 
opinion of one of the arbitrators oo one of the 
items, and the opinion of the other arbitrator on 
another head. (Ait. 1018 C. P. C— See the autho- 
rities collected in Gilbebt's note 17, imder tho 
article quoted.) 
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JUDGMENT. ■ 

To come to a sound conclasloa on this motion, 
reference must be made to the terms of the Rule 
of reference. After mention iog the matter at issue 
upon which, by consent of parties, the arbitrators 
were to adjudicate we read these words : *' and it 
" is ordered, with a view to avoid all possible 
^ litigation, that the judgment to be given bj the 
^ laid arbitrators shall be final and definitive and 
<< without appeal " 


Before : 
His Honor the Chief Judge and 
The Honorable M. Justice Besteu 


Ibat parties are entitled to renounce a benefit 
eneated in their favor bj the law is a well known 
role, which, in matters of arbitration, appears to 
as fhllj borne out by the tc2t of the law (Art. 101 
C. P. C.) and as further shewn by a decision of 
an Arrêt de Rejet. 10 Février 1835. (S. V. 
46-2-39Ô.) of which the rubric states. '* Liorsque 
*^ lea arbitres ont reçu le pouvoir de prononcer en 
" deraier ressort, la voie de l'appel est interdite, 
« même pour excès de pouvoir prétendu par le 
« tiers-Arbitre. " 

Were an appeal to be allowed, in presence 
of 80 explicit a stipulation, its allowance Would 


Ho.v. L. Arnaud,— Of Counsel for Plaintiff. 
J. PiGNÉGUY, — Plaintift's Attorney. 
L. RouiLLARD,— Of Counsel for Defendant. 
A. Piston, — Defendant's Attorney. 


nth November 1865. 

In this suit, the Plaintiff set forth that, by a 
; notarial deed of date 8th October 1864, it appeared 
that she had sold to the Defendant two plots of 
ground, with the buildings thereon, for the sum 
of drs. 300. That, at the time of the sale, the said 
plots of ground were worth more than Jrs 1,200. 
And that she neither- intended to sell nor did the 
Defendant intend to buy two piots of ground, bat 
only one piece of ground with boundaries alto- 
gether different from those mentioned in the deed 
of 8ale. The Plaintiff therefore, alleging that she 
had been injured for more than 7il2 of the value 
of the subjects, demanded, agreeably to Articles 
1677 and 1678 of the Civil Code, that appraisers 
should be appointed by the Court, to report on 


be ftaught with mischief. The party condemned *"® ^«^"e of the said plots of ground, and on their 
rad anwillini? to execute the Award would not / r^^orable report to annul the sale in terms of kw. 


ue iniugaif wiui miscniei. J.ae party i;oiiueinDeu 
aod anwilling to execute the Award would not i 
fill to drag an honest adversary into the mazes 
of a complicated law suit, or a series of law suits 
oootrary to the express stipulation between par- . 
tiei^ ii^ch having nothing illegal in itself ought 
to be upheld. 


'The opinion of the Court, therefore, is' that 
Douglas do take nothing by his motion and that 
the Bole' be discharged with costs. 


The Defendant traversed the whole statements 
of the Plaintiff. 

In the course of the discussion the Plaintiff 
asked leave to amend her Declaration, to the effect 
of striking out that part of it which alleged that 
she.had not intended to sell the two plots of ground 
mentioned in the notarial deed, and that the 
Defendant had not intended to purchase those two 
plotf. 

The Defendant resisted this amendment, alle- 
ging that if it was admitted nothing of any impor- 
tance would remain in the body of the Declaration 

JUDGMENT. 

By the rales of Court, we are authorized gene- 
rally to admit amendments in the pleadings of 
parties, at any stage of the case, so as to bring out 
• n i»i ^ I u ^ -If ^^ ' *"^ P°^ ^^ issue the real subject of dispute 

JSL'-fTPJ^^T^rUoT'f" between the parties. We think Ve amendment 
^dfe ar«./ eU Uu*de plu* de 7;12 dan* le ppx .^ may fairly be admitted here, but only on 

Kttntedun immeuble, la Cour a ordonne Pex- nn^monf «^ fK^ ^d^^ ^<?*i,^ i * i *i. 

r.-^ «nr v'ArtinU ifi77 ^.. c^. Ci^l W°«°* «/ 'hc costs of the day, when the case 


Supreme Court. 

TbVTE D'nOffEUBLE, — ^ACTIJON EN RESCISION DE 
LA VENTE POUR L^ION DE PLUS DE 7|12 DANS 

u PRIX, — Amendement de la demande, 
—Frais du jour. 


fwrttie prescrite par r Article 1677 du Code Civil, 

Za Cour peut permettre un amendement de la 
froeédure, en tout état de cause, dans le but de 
foerlepoifU en litige entre les partieSi en or- 
^mon/ le paiement de frais raisonnables. 

CoirrRACP OF sale of a house,— Alleged loss 
or THE sale of a house of more than 7 il 2 

OF ITS REAL VALUE,— AMENDMENT,— COSTS OF 
THE DAT. 


The Court may allow an amendment of the 
pieaimçs ai any stage sfthe case, so as to bring 
^ tie real issue between ^theparties, on payment 
tf reasonable costs. 

Where the seller of a house^ an ignorant and 
uneducated JemaU^ alleged that the loss she had 
instained was more than 7/12 of the fust value, 
tte Court allowed an inquiry under Article 1677 
«/de Code CwiL 


LAGAMELLE,— Plaintiff. 
Versus 

HELENE,— Defendant 


was argued. 

On the merits of the>case, so far as those merits 
have yet been reached, we find the following 
enactment in Art. 1674 of the Code: " Si le ven- 
deur a été lésé de plus de sept douzièmes dans le prix 
Id'un immeuble,il a le droit de demander la rescision 
de la vente, quand même il aurait expressément 
renoncé dans le contrat à la faculté de demander 
cette rescision, et qu'il aurait déclaré donner la 
plus-value," Now here we have a positive state- 
ment that the PlaintifiF, who, appears to be an 
ignorant and uneducated person, has sold her 
land at an undervalue, and in fact at so great a 
loss as to bring her within the law of the abov^ 
Article. This may or may not be true, but we 
think, in the circumstances, the Plaintiff is en- 
titled to have an opportunity of establishing her 
case if she can. She is within the delay allowed 
by the law and, in our opinion, the circumstances 
are such as to authorize the inquiry to be opened. 
If the parties cannot agree on the Experts to be 
named, within 14 days from this date, the Court 
will name them d'office, in terms of the Rales of 
the Code. 

All costs reserved. 


Supreme Court. 

Cours d'baxt, — Jugement pe Couft de Dis- 
trict, — " Writ op prohibition. " Ord. 35 op 
1865, § 45. 


The Order of the Court is ^bat the lEtule in tliig 
ease be and it is hereby made absolute, and thai 
the writ t>/ prohibition moved for do issue. 


Supreme Court- 

Vente d^ùne portion indivise d'ujsupruit, 


DE VENTE. 


Svr une plainte portée devant une Cour de 
District pour détournement de Veau d*un canal, r «. a ^ ' 

le De/eJeur avaù été condamné à £25 d'amen- \ -J^^^^J^^ VENDBUB,-AcnoN EW nàaozvnou 

de. — Celui'Ci à* étant adressé à la Cour Supreme 
obtint un " Writ of Prohibition" défendant au 
Magistrat de District d^exécuter son Jugement, 
sur le motif qu'il n'avait point, ainsi que le prescrit ' 
la loi, ordonné «^n même temps le rétablissement du 
Cours d'eau dans son état primitif, aux dépens du 
Défendeur, 


Sale op an undivided portion op an usu- 
fruct, — ^DeATH op THE VENDOR, — AcTION IN 
CANCELLATION OF SALE. 


Run OP WATER, — Judgiteint op District 
Court,-^Writ of prohibition,— Ord, t35 op 
1865, § 45. 


jTJc Borderer of a Canal having been sentenced^ 
by a District Magistrate to £ 25 for illegally 
taking away the toater oftJie Canal,appealed to the 
Supreme Court for a Writ of Prohibition com» 
muinding the District Magistrate not to execute his 
Judgment. This Motion was granted on the 
ground that the Magistrate had not, as the law 
mahes it imperative on him, ordered that the Canal 
be, in the meantime, restored to its f orner state at 
the eontravener's expense, 

^ MEISTRE & WIPE,— Plaintiffs. 

Versus 
BAKBB,— Defendant. 


Before 


The Honorable N. G. .Bestel 1 . P. J. and. 
The Honorable G. B. Colin 2. P. J. 


E. J. LecliSzio,— of Counsel for Plaintiffs. 

F. Robert,— Plaintiffs' Attorney. 

S. J. Douglas,— of Counsel for Defendant 
J. BoucHET, — Defendant's Attorney. 

Slst March 1865. 

On the motion of Lecl^zio Jr. a Rule issued cal- 
ling upon the District Magistrate of Pamplemous- 
ses to shew cause why a writ of prohibition 
should not issue commanding him, the said Dis- 
trict Magistrate, not to execute a judgment given 
by him against the applicants in a cause then pen- 
ding between one Alphonse Latoor de St.-Ygest, 
acting as Syndic to the Yille-Bague and Powder- 
Mill Canal, against the said Meistre & wife. 

On the return of the Rule the application was 
opposed by Douglas, who however this day) with- 
draws his objection to the issuing of the writ. 
The Conrt fully concurs in the reasons assigned 
by Douglas in support of the withdrawal of 
his original objections ; and further the Judg- 
ment of the District Magistrate falls short of 
the requisites of the law, which, in cases of 
Convictions makes it imperative on the Magis- 
trate not only to fine the party convicted but 
to order that the Canal be restored to its former 
state, at the contravener's expense (Art. 45. — 
Ord. No. 35oflS63.) 

The Judgment complained of his faulty in 
this respect. The parties charged aie fined the 
sum of five Pounds but contains no orders for the 
restoration of the Canal to its former state at 
the contravener's expense. 


WmOW DUCASSE,~Plaintiff. 

versus 
SÉNÈQUE,— Defendant. 


Before : 

His Honor The Chief Judge and 
The Honorable M. Justice Bbstbl. 


Hon. H. Kœnig,— Of Counsel for Plaintiff". 
E. Pastor,— Plaintiff's Attorney. 
S. J. Douglas,— Of Counsel for Defendant. 
A. J. Colin, -^Defendant's Attorney. 

27th October 1865. 

{Vide Supra, Pages 102 ^ 103.) 

The facts of this case are few in Dumber, bat 
the legal inference to be drawn therefrom has 
been much dispute^. The contentiou was the 
warmer by reason of the difference' of opinion 
prevailing between commentators and the French 
Courts on the point of .law upon which we are 
now called upon to express our opinion. 

By his Will of the Ist May 1837, duly 

registered, one Grégoire Duqoii|o tnade to, one 

Hersilie Ducasse, then under age, the following 
legacies : 

'' Art. 2. Je donne et lègue en toute propriété 
" à Hersilie Ducasse, fille légitime de Mme Vve 
" J. B. Ducasse, mon habitation nommée \'£t$ilst 
** située au Tamarin, sur laquelle je suis établi, 
" qui est suivant le plan figuratif dQ 350 arpeats 
** environ de superficie." ^ 

^^ Je laisse à Hersilie Ducasse la jouissance de 
" tous mes apprentis." 

" Je donne, en outre, à Hersilie Ducasse 60 
" vaches." 

" Sa mère, Mme Vve Ducasse, aura la direction 
et la conduite de tout ce qui lui est donné et 
légué par moi au présent, et la jouissance indi- 
vise, avec sa fille, sa vie durante. Si Mme J. B. 
Ducasse et Hersilie Ducasse sa fille venaientipar 
malheur, à mourir sans enfants^ alors la moitié 
du legs qfao je leur ai fait retournerait aux au- 
tres légataires, et l'autre moitié à Mme Cha« 
peron, fille de Mme Ducasse, et son fiils Aimé 
Chaperon. " 

Hersilie Ducasse, subsequently married ons 
François Etienne Charles Bouisson. Aiter the 
death of her husband, the widow Bouisson, by an 
authentic deed of the l7th August 1863, duly 
registered, sold to Jean Edouard Sénèqne, for the 
consideration stated in the said deed of sale, all 
her rights of usufruct and of ownership in the fliid 
Estate V Etoile. 
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The widow Bouîsson died on the 2nd February 
1862. Hence it is alleged in the Declaration that it 
- results, according to the aforesaid last Will and 
testament of the said Grégoire Duquilio, that 
the ?iaintiff is the sole owner of ^e usufruct of 
the said property V Etoile. 

The Declaration further alleges that, neverthe- 
less, after the death of the said Hersilie Dtfcasse 
(Widow Bouîsson), the said Jean Ed. Sénèque 
did, unlawfully and illegally, and contrarily to 
the Will aforesaid, and notwithstanding the formal 
protest of the Plaintiff, take possession of the 
Said Estate, and has hitherto enjoyed the same. 
That the Defendant^ for more than two years, and 
perticnlarly for sevenil days past, liad continually 
disturbed and molested the Plaintiff in the lawful 
eojoyment of her usufruct of the said property, 
has caused large buildings to be erected for his 
own account and profit, on the said Estate V Etoile, 
against the will and in spite of the objections of 
the Plaintifi^ and employed to his own use and 
profit the produce of the said property. 

That altiiough duly summoned so to do the 
Defendant has hitherto refased and still re- 
fdses to deliver up to the Plaintiff, so as to allow 
of her enjoying her usvirnet thereon, possession of 
the said Estate, to the great damage of the Plain - 
tiiS^ who accordingly claims for the wrong alle- 
ged to have been sustained by her since the death 
^her daughter, Mrs. Widow Bouisson, the sura 
tâ$ 3,060, with all costs of suit. 

jailer a general traverse of the Declaration, 
Sesjudieaia was pleaded, and the Defendant pra- 
yed for the dismissal of the action, with costs. 

The Plaintiff's Replication, maintaining all and 
singular the facts in her Declaration set forth, 
denied the alleged ejistence'^of the Ees iudicati 
pleaded. And, on argument, it was asserted by 
£(ENi6, Plaintiff's Counsel, that the. Decision set 
Dp Jo bar of the present action had been given in 
Mother matter. 

• • 

The former action brought by the widow Du- 
Clise had for its object the setting aside of the 
lale'niade by thewidow Bouisson, of her undii^ided 
half in the usufruct left to her mother, and herself 
daring the lifetime of her mother, and without 
the hitter's consent. 

The Judgment pleaded in bar recognises the 

light of the widow Boaisson to part with her 

4M^vided half in the usufract but of course unto 

as end of her natural life. 
.•1 

Bjr the present action the Plaintiff seeks to set 
laife, as null and void, the sale, by her daughter, 
•f file very same undivided half of usufruct from 
aod after her daughter's natural death. 

like all other life estates, the usufruct, gene- 
I9&7 speaking, endures as long as the life of the 
temint for life, upon whose death, natural or civil, 
it il determined. 

the enactment of our Colonial Law is express 
oitiuB point : "L'usufruit," says Art. 617 C. G. 
"déteint par la mort naturelle et la mort civile de 
PMfrnitier." 

Itie lumfmct of the Widow Bouisson, having 


come to an end on her death, the right of her un- 
der-tenant, Sénèque, necessarily became extinct, 
and by force of law vested in her late co-usu- 
fructuary the WWow Ducaise. 

- To this argument Douglas, for the Defendant, 
answered that he concurred in the law laid 
down by the Plaintiff, whenever a life Estate had 
bçen granted to two persons conjointly. In such 
a case, on the repudiation or death of one 
of the joint tenants, thé share of the survivor was 
increased to the extent of the repudiated or extinct 
life estate. 

Such however was not the case in this instance- 
The testator begins by giving away the whole of 
the Estate L'Etoile to Hersilie Ducasse," en toute 
propriété " ( or fee simple). 

Out of the fee simple the Testator carves out 
another Estate. He roducss the legacy of the fee 
simple by the withdrawal therefrom of the usuf- 
ruct in favor of the mother of Hersilie Ducasse and 
of the latter. . 

Hçrsilie Ducasse becomes thereby absolute 
owner of the nue propriété, the whole Estate 
with an usufruct of one half of the nm pro- 
priété, therefore owner of one half of thé whole 
Estate " en toute propriété " or in fee simple, 
as it were, by merger or by consolidation, " oil 
" la réunion sur la même tête des deux quali- 
^tés d'usufi-iiitier et de propriétaire. (Art. 617 
C. C. § 2.) From the instant consolidation took 
place, Hersilie Ducasse had a right to convey one 
half of the whole Estate " en toute propriété " oi' 
fee simple, and the bare ownership of the other 
half, thereby \eaving half of the bare property for 
the exercise of her mother's usufruct. 

The merger having once taken place in Her- 
silie Ducasse's lifetime, her dea^h could have no 
influence on such merger. And therefore this 
action of widow Ducasse has no foundation in law, 
especially after the construction put by the mo- 
ther in the marriage settlement of her daughter 
Hersilie with Bouisson, wherein, on the statement 
of the Estate belonging to Hersilie Ducasse, the 
mother, being a party to the act, mode no reser- 
vation as to her right of usufruct* 

JUDGMENT. 


Art. 1044 C. a "II y aura lieu à l'accroisse- 
ment au profit des légataires dans le cas ou le legs 
sera fait conjointement. Le legs sera réputé fait 
conjointementlorsqu'ilseraparuneseuleet même ' 
disposition et que le testateur n'aura pas assi- 
gné la part de chacun des co-légataires dans la 
chose léguée. 
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Art. 1045 *' Il sera encore réputé fait conjoin. 

-" teraent quand une chose qui n'est pas suscep" 

** tible d'être divisée sans détérioration aura été 

" donnée par le ntiêrae acte à plusieurs personnes, 

" même séparément. " 

We are thus told, in a peremptory manner, by 
the law, that there shall be an accroissement 
whenever the legacy shall have been made con- 
jointly. If the words of the testament be : I give 
to A & B. conjointly my estate situate at such a 
place, Ihere being no doubt as to the intent of the 
testator that A. & B. shall enjoy such a fee simple 
in commoD, if A. dies before the testator the 
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l^g»cjf aa to him, trill of course lapse or become 
"caduc ** his share of the legacy shall accrue to 
his co-legatee, who shall enjoy the legacy alone, 
just as if A. had never been appointed. Should 
the legatee survive the testator but repudiate the 
the legacy, the "accwssement" will take place 
in like manner. 

But not 80 should the surviving legatee have 
accepted the legacy. Once seized of his legacy 
the "accroissement** becomes impossible. 

The legatee is at liberty finally to dispose of it 
as he may think fit. Should he die without 
Jiaving done so, his share shall pass to ' his heirs 
and representatives and their presence will al- 
ways be a bar to any increase of the co-legatees^ 
share. So much for the legacy of the fee simple 
of a real Estate. 

But as to the legacy of a joint life estate, this 
estate determining oil the death of the tenant 
for life, accrues to his survivor, the joint tenant for 
life. 


" connu sous le nom de V Etoile a été estime eotrs 
" les parties une somme de $ 9000.'' This cx)uld 
not be gainsaid by the mother, but of the extent 
apd nature of the daughter's rights in and over 
the Estate nothing is said. Whether the Es- 
tate belonged to her, " en toute propriété* 
or " niie propriété, " how far and in what way en. 
cumbered, is in no wise stated and could not adl 
for or lead any observation or to any reservatbn 
on the part of the Plaintiff. 

The judgment must therefore be entered fcr 
the Plaintiff, with costs. 

No evidence has been given , of the damages 
alleged to have been sustained, none are allowed. 


Bail Court, 

Vente i>e mbubles,— Rum,— Action en dom- 

HAGES ET INTÉRÊTS POUK DÉFAUT DE LmElAIBOK, 


Le vendeur d^une certaine quantité de rum ayant 
The reason of this difference lies here : If a ^^9^jû^ défaite la livraison à Vépoque convenue, 
legacy of an immoveable be made to A and b\^ {^^ condamné d payer dee dommages et intérêt» 
conjointly of such a house or a landed estate : Say '"•«'««^ ^ prix du rum à Vépoque où la demandé 
that on the death of the testator the two "^^ '" '"*'"'' 


accept the legacy so left them, they are each 
entitled d^T^âno to one half of the Estate "en 
toute propriété,'* or in fee simple, and, as such, 
entitled to dispose of their respective shares as 
beat suits their views or interests. 

In default of any disposal on the death of the 
joint tenant, the estate descends to his heirs, 
representatives or assignees. 

In the l^acy of joint usufruct, or joint life es- 
tate,^ the testator having called the two legatees 
or joint tenants for life to the enjoyment of the 
fohole of the sujbject bequeathed, that Will of the 
testator evidently for the time being cannot be 
carried out on the acceptation of the two joint te- 
nants. But on the failure of one of them, by 
repudiation of the liberality or death, either 
before or after the testator, there no longer 
exists any obstacle to the carrying out of the 
Testator's Will, 'that the survivor have the en'- 
joymcnt of tlie entierty of the life estate. On 
the failure therefore of one of the joint tenants, 
by death or otherwise, the life estate delermining 
them forms no part of the succession of the decea- 
sed, or of him who has repudiated the liberality. 
The share of the survivor shall therefore be in- 
creased by the whole half share of the failing 
joint tenant or in other terms, " il y aura accrois- 
sement" or rather "non décroissement." Marcadé 
on Art 1046 C. C. Vol. 4 page 141 to page 143 
Mabgadé on Art. 617. Vol, 2, No. 548, page 515* 
^§VI. No, 349, pages 516, 519. ^ 


de la livraison lui a étéfaite^ 

Sale ofgoods,— Bum,— Aotionin damages K)B 
non delivery. 

The seller having failed to deliver a quantity 
of rum sold, as agreed upon, was held hound, in 
the circumstances, to pay damages fixed àt.thepri- 
ce the rum wai selling at, when formal deliverv 
was asked. 


COLIN,— Plaintiff: 

versus 

ROUESSART & ANOR^-Defendants. 

Before : 
His Honor The Chief Judge. 


(( 
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A contrary conclusion would be a virtual repeal 
of Art. 716 which expressly requires that a life 
estate or usufruct should determine with the 
natural life of the tenant for life. « L'usufruit 
s'éteint par la mort naturelle ou civile." 

The inference drawn from the silence of the 
Plaintiff in the marriage settlement of her daughter 
is anything but conclusive. 

The daughter therein stated that ': *« Lea biens 
*' de la future épouse consistent : 1er— En on im- 
*« meuble situé en cette ile au Quartier de la Ri- 
" vière Noire, lieu dit le Tamarin. Cet immeuble 


P. L. Chastellier,— Of Counsel for Plaintiff. 
G. A. RiTTER,— rPlaîntiff's Attorney. 
H. Wilson,— Of Counsel for Defendants. 
A. Rohan,— Defendants' Attorney. 

27th October 1865. 

This was a demand in damages estimated aP 
$504 for ^ou delivery of a certain quantity of 
rum. The obl>^^tion sued upon ran in these terms : 
" Bon pour cinq cents gallons de rum 23 ^ (vingt- 
trois degrés) à livrer à M. Anthony Colin, par 
quantité de trente gallons par mois, à prendre 
dans un des magasins de la Couronne, — pour 
cette dite quantité de cinq-cents gallons de rum 
M. Colin doit nous fournir soixante-sept barri- 
ques de sirop. " 

" Le 29 Novembre 1864. " 

" (Signé) : " Es^e. Rouessart," 

" BÉ. ROUESSABT. *' 

The Plaintiff established by evidence that he 
paid the price of the rum by delivery to the 

Defendants of the whole syrup as agreed up^m • 

that he sent repeatedly for the rum ; that he 

only got delivery of 27 gallons of the first instal- 
ment ;— that on the other occasions, when lie asked 
for the rum, his messenger yas told by the Defeat 
dante that a Government opposition prevented 
them deUvering any rum, and that there was no 
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retefer bim. ThePlaintlirâl^o, in April, May and 
Oct^rof the present year made written demands 
on the Defendants for ddiTery, but no delivery 
wa« made. *^ 

In these eircnmstances, the Defendants did not 

dispate that they must pay damages, but they 

contended that all that could be asked of them 

was the valne of each instalment of the rum as 

It oaght to have been delivered eveiy month, caU 

cnlated according to the market value of the rum for 

. each month, which varied from about 68. a gallon 

toaboot Is.— according as there was or was not 

a eoneardat or coalition existing among the distil- 

lerg. The Plaintiff disputed this mode of calcu- 

tetion and, in the circumstances occuring here, 

deiDftnded damages, calculating the value of the 

whole rum, of which he should have got delivery, 

It the rate of 6s per gallon. The Plaintiff relied 

OD the previous Decisions of the Court in former 

cases» relating to the non delivery of rum under 

"^«w à livrer »» {Sicard vs. Perdrau. 1st February 

1861. Piston. I. p. 6.— Brown vs. Martin, 20th 

Febroaiy 1861. Ibid. p. 30. Dimter vs. DuvaL 

2nd Anguat 1865 id. Ib. V. p. 109.) 

The Court : Cases similar to the present are not 
uncommon in this Court, and accordingly Coun- 
■el, io the course of the discussion, have referred 
to several previous Decisions. 

In the piesent instance, we have no questioq 
■a to the price not having been paid or delivery 
not having been asked for, points which have oc- 
earrsd in previous cases. The Defendants admit 
that the Plaintiff delivered to them the whole of 
Ibe stipulated syrup, and it is proved by the evi- 
dence that delivery of the rum was repeatedly 
asked by the Plaintiff, both verbally and in wri- 
ting. 



It if clear therefore that the Plaintiff perfor- 
ed hia part of the contract^ while the De- 
fendants failed to do their duty and conse- 
quently mu8t pay the loss and damage which 
^ Plaintiff' has sustained. Looking at the price 
of the sum as established by the witnesses, at the 
dates when delivery was demanded, and at the 
knaer Decisions of this Court, in similar cases, 
and seeing that the price was duly paid by the 
Plaintiff to the Defendants, of which payment the 
tetter have necessarily enjoyed the benefit ever 
Âne* at the expense of the former, 1 think the 
^majgea asked at the rate of 68.^a gallon are, in 
the circiixn8tances,/air and reasonable,*^ and I there- 
im find the Plaiïitiff entitled to the amount 
daimf d by him with costs. Caption of the body 
tf the Defendants limited to 3 years. 


•r ^^A ^T{ ""^-^^"^ ^y discharçe where inur 
aha, the Bankrupts had raised money I a TX 
amount, on their créditas traders, aid applLTu 
f^ purposes not connected with their ^ade, r..^ 

prospect remained of thmr being able to pay tne 

BANKRUPTCY^. LESUR & Co. 

Before : /' 

Hii Honor the Chœf Juoob, Commisçftoner- 

Hon. V. J^Az;^of Counsel for Bankruite. 
Ë. Pastoi ,— Attorney for same. / 
J. L. CoL»r^— of Counsel for A6.s^gn«èes ' 
A. J. COLlir,— Attorney for same, / / 

h.. Ddceat— Attorney for opposiidg Creditor/ 

4M N^vemfjer 1865. / 

^ J'^/**^* case tHe Bankrupts Ji^les Gautie/and 
Charles Lesur tcpt a cfirtinj: eaUbli^nme^t in 
Port Louis under the firm t.mharles I^«(,r and 
Company. Gnuter had joined the CoTr/>aD> in 
1863, paying 900 ira, for his- share. Ihb busi. 
nesshad previoudy been ciarried on /by Lesur 
and one Lucas. ' 

On the 19th April lSo4, T^sur gn^]/ Gautier sold 
their mules, carts and th» whc :c> r heriel of their 
establishment to Emile Marie it •, /or the sum of 
4713 drs 87 c, of whxch u po^-iion, pressingly 
required for the paym*,nt r i' ti-î. current rent of 
their premises aud servan ^ \ya- s, was paid in 
cash ; the far larger ^liare of tl/e price being liquid- 
dated in BilU of Uharîes LTeaur and Company, 
of which Marif^tte wUs the h'/ider* 

J 

In fourtt?en dnys therea/ter, the company wa# 
hopelessly iosolvent/ii.d |(uspended payments, dcà 
in the end of the fr.i Mw^ig June the present pro- 
ceedings, begua 1 w^Tçf this Court, and the firm 
and individual : tii^ra were made Bankrupts 
on the 1st »fi>ly '^^ y. 

f 
Tnc U.ilHt'' • i^/< t filed by the Bankrupt Gkiu- 
tier sî-'wr. î' - ../* labilities amount to no le=i8 
thai'if.^H,l ni The Balance Sheet put in 
for Lesur t. : (yompany and Charles Lesur shews 
liabiliiirf .oy iting to $ 9,052 62. The Assets 
\\\\\\> there is scarcely a hope of 
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for the creditors of the firm. 
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T •. Miaiterof discharge was argued in Court. 


Court of Bankruptcy. 

Faillite, — Certificat, 


t.. 


' La Cour re/use le Certificat à tout failli yf/ 
uaé de son erédit de commerçant pour emprv ' 
de fortes sommes et les appliquer à un objê* 
tièremeni étranger à son commerce, et qui a • 
mué à cofUracter des dettes lo'squil ne fui •t- 
aucune espérance^ ra%sonnable de pouco-ir 
rembourser. 


•LIN, for the Oflîcial and Trade Assig- 

f - Su discharge ought to be granted to either 

•. iiankrupts in this case. They went on 

. owing money on bills long after their affairs 

*^ utterly desperate. Gautier, in particular, 

^- ' un issuing promissory notes for which he 

Miianot get money at the rates of 40 and 50 

^' r cent 


fi- , 


The proceeds were applied by him, not to his 

«arting business but to carry on an Estate of 

I which his wife, with some other persons, were 

I proprietors, and to assist private friends from 

whom he got no value whatever. 


9 

I 


I 


/ 


I 


I 
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Xhe other partner Lesur admits that he ruined 
himself by the indorsements he gave, not for the 
purposes of his business, but to oblige private 
frk^nds. He states that he never enquired into 
the position of their affairs and gave his name when- 
ever it was asked. 


Mr. 



E. DuCBAT. for Bancilhon, a creditor. I adopt 
ir. Colin's arguments, and in addition I say that 
y client was induced to lend money to Gautier 
Ota his statement that the money was borrowed 
fofc the Estate "Xa Foret;* whioh belonged to his 
wife. The promissory notes given to me bore this 
on \heir fnèe, but the proprietors repudiated the 
debt \and denied that they had ever^ven autho- 
rity tdi Gautier to borrow money for them. 


Hon. V.Naz, for the Bankrupts: This is just the 

common ease of gross imprudence en the part of the 

traders, ending in their Bankrupf(*y. But there 

has been nto fraud. The Bankrupt Gautier lias 

lot commitM any of the fraud? enumerated in 

e Bankruptcy Ordinance of 1F56, which would 

\der it incuimbent on the O^rt to refuse a 

Certificate. I onjy ask a Certificat^ of the third class. 

The^vances «nade to Luca» were of old stan- 

dingy\when Gai^tier wasinpar^ership with him. 

\ _ _ . 

Lucasywas then iVi good credit and interested 
in a large^state ; the later bhls were only given 
as renewaiili of the Vormor The denial of the 
authority giyen by th^^ proprietors of the Estate 
" La Forêt A was mo>«t immoral, but Grautier I 
had their verbbil authoriVy to borrow money for 
that Estate. \ 

\ 

As to Lesur allXthat appears against him is that 
he is a very weak Vnan^and > could not resist the 
solicitation of his fo^ends. v 

t 

The Coukt : It ha^it been stated from the bar 
that this is just one of t>he ordinary cases of groHS 
imprudence on the part Qf trader»^ who are obli- 
ged to resort, at last, to thfe Court of Bankruptcy 
when their affairs becomeX utterly\ desperate. I 
should be sorry to think tmat the \circum8tances 
disclosed here are of comtn()|i occuiYence in the 
Colony. The conduct of botnL parties has been 
very reprehensible. It may \ be tli^it the one 
has behaved worse than the othar, that ^{Gautier is 
Still more culpable than Lesur, n^ut I anii satisfied 
that enough has been established against both of 
them to prevent the Court graatii^ a Certificate 
to either Petitioner. 


have been contracted by the Bankrupt, at a^nt 
when there was no reasonable or prol^ble ground 
of his being able to pay them. 

It is but too clear that this fact exists in tbs 
present case, and it does not stand alone, as we 
have seen even in the case of Lesur. 

But there is another very unfavorable feature 
in the case of l3oth the Petitioners, Within a 
fortnight of their stopping payment, when they 
must have been well nware of their hopeless posi- 
tion, they sacrificed their other creditors to Ma- 
riette, by selling to him the whole of their carting 
establishment, the only property which they pos- 
sessed and which ought to have been the pledge 
of all their creditors. The price they received was 
chiefly made up of some of their owu outstanding 
bills which had come into the hands of Mariette. 

As to the other facts in the case, applicable 
more particularly to Jules Gautier, his borrowing 
money from the public on notes which bore thit 
the advances were made for his wife's estate ^ £a 
Forêt;* whl^ he could not establish that he had 
any proper authority from her to procure advan- 
ces for her property, his raising money at ensr- 
mous rates of discount when his position was des- 
perate, I need not say that they must be conside- 
red highly censurable in any Court of Bankruptcy. 

ê 

It may be that little sympathy will be felt for 
the parties who make advances in such hazardoai 
circumstances, and who ultimately lose their mo- 
ney. They have stipulated for excessive rates of 
interest, they have taken the risk and the chance 
of never having their money agaia. In the present 
case they have been punibhed by the loss o7(heir 
whole advances. But on the other hand, and 
looking at the position of the borrower, it 
must be observed that the law laid a du^ <m 
traders towards their creditors ; they shall not 
go on contracting debts with impunity, afkar 
their position is hopeless, and shall not sacri- 
fice their creditors by squauderiag their fundi 
on purposes altogether besides the public busi* 
ness which they exercise, and on the faith of 
which, the members of the mercantile communily 
and others have dealt with them, and have givea 
them credit. 


What then are thé facts in the case wlVich wi;^igh 
so heavily against both of the Bankruf^ts ? , lu 
the first place w^ have the Petitioners toeing &,d- 
vantage of their position as traders to rwdse mo- 
ney by bills to a large amount, not for the nurpo- 
•es of their legitimate business, but to lend to^bird 
parties with whom they had no proper busnoess 
relations. Again we find the Bankrupts goinÀon 
contracting debts long after the departure of af^y 
reasonable prospect of their being able to redeem their 
afiairs. In simiUr oases the Court has refused Cer- 
tificates of any class. (See case of Repecot in 1861. 
—Piston's Reports,— Vol. 1. Page 246.) Agnin 
the Court is expressly empowered by § XE. 
(Art 3) of the Ordinance of 1864 to refuse ta Cer- . 
tificate or to grant it with such conditions as may I 
appear proper, on the single ground that debt g 


I do not think that I should be doing my du^ 
if I were to grant a Certificate of any class to the v 
Bankrupts, enabling them, at an earlier or biter 
period, to take their places again among the mem« 
bers of the commercial community of Mauritius.^ 

I shall grant no Certificate and I withdraw 
protection from the Bankrupts. At the end of 
two years, if so advised, they may apply again to 
the Court. 




Bail Court. 


Sentence arbitrale,— Execution, — CoBcnC« 
TBSfCK de la Coue db Distbiot jiT i>u Bail 

Coi^T, 

AwVrd op arbitrators,— Executiox,— Ju- 
RiSDicTiioN OP District Court and Bail 

Court. \ 


\ 


\ 


\ 
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HORNE AND WIFE,— PUintifïs. 

Versus 
WIDOW LA VIGNE LAZARE,— Defendant. 


Before : 
The Honorable Mr Justice Bestël. 


A. LsGALL, — of Counsel for PlBÎntifis. 
A. Rohan, — Plaintiffs' Attorney. 
Hon. V. NAz,~of Counsel for Defendant* 
H.Bkbtin,— Defendant's Attorney. 

27th October 1865. 

■ 

Thia was a motion, by Leg all, of Counsel for 
Flaiotiffs, to make abaolute a Rule Nisi calling 
upon the Defendant to shew cause why an Award 
gÎTen by Adolphe Macquet, arbitrator chosen by 
the Plaintiffs and Defendant on the 24th July 
1852, and condemning the Defendant to pay to 
^e Plaintiff widow Henry Ch**nard. now the wife 
<Kr John Home, the sum of S 468,17 c. with costs, 
fchould not be filed of Record and made a Rule of 
Court, and why execution, by personal arrest, 
ihould not issue thereupon with costs. 

Hon. V. Naz, of Counsel, shewed cause against 
the motion and contended that the Award ought 
not to be deposited in the Registry of the Supreme 
Court, but in the Registry of the Di>trict Court. 
That the Exequatur prayed for ought to have 
been applied for to ihe District Magistrate b»'fore 
whom parties originally appeared and by whom 
their joint election of Mr Macquet as their arbi- 
trator was sanctioned. In support of this arga- 
meiit Naz referred to A»t. 1020 C. P. C. which 
«ays : '* Le jugement arbitral sera rendu exécu- 
toire par une Ordonnance du Président du Tribu- 
nal de Première Instance dans le ressort duquel 
fl a été rendu, " and Art. 1021 C. P. C. which 
tellans: "L'exécution du jugement appartient 
•a Tribunal qui a rendu l'Ordonnance. " 

• Had the Exequatur now prayed for been 
aio^ed for in the District Court, the Plaint therein 
'*Éted (and which is not before this Court) would 
J^ve enlightened the Court on the original issue 
j|0d enabled it to decide how far the Magistrate 
\mà or hnd not jurisdiction and power to refer 
dbe oiatter to arbitration. 

-^ Le^all replied that the very amount found 

''MriDftt the Defendant, by the Arbitrator, viz: 

-«1^468 17 c. was sufficient evidence of an ab- 

' iilioe of jurisdiction on the District Court. Hence 

■Ait necessity of filing the Award in the Registry 

Jifftd Supreme Court which has a concurrent 

J«rM lotion with the District Court. That no 

caMe having been shewn against his motion the 

latter must be granted. 

JUDGMENT. 

The Award shews that the reference, in this 
eMe, was made by the parties, with the sanction 
of the District Magistrate ; one of the panties, as 
tÉl been alleged, not knowing how to write. 

■ 

1 have considered that Award and have satis- 
led myself that the Arbitrator has not miscons- 
Iraed the mandate entrusted to him. He has set- 
tled the amount between the parties, struck a 
hskoice «vhidi appeara to me fuIiy borne out by 


the details gone into by the An>itrator. Substan- 
tial justice having been done to the parties inte- 
rested I have no hesitation in making the Rule 
absolute, rending the Award executory, and in 
ordering execution to issue. 

Costs against Defendant. 


Bail Court. 


^ Appel d'un jugement de la Cour de Dis- 
trict, — Reddition de comptes,— Mise en 
DEMEURE, — Dommages et in«'érêts, — Arbi- 
trage. 


Lorsqu^un demandeur réclame devant une Cour 
de District des dommages et intérêts d'une partie 
adverse^ pour défaut de reddition de comptes^ le 
Magistrat ne doit point faire droit à la demandé 
avant d'avoir accordé un aélai au Défendeur pour 
rendre ses comptes. 

Appeal from judgment of District Ma<6is« 
trate, — Settlement op accounts, — Sum- 
mons TO give accounts, — Damages,— Arbi- 
tration. 


Where a Plaintiff claimed damages Jrom an- 
other paHy^ before the District Courts on account 
of the sold parly re fusing to give nccoupts^ and 
the District Magistrate ordered (lie Defendant 
to pay a sum of £ 50, os damages, the <^^upreme 
Court, on Appeal, ordered the judgment of the 
District Magistrate to he stayed for a forthnight^ 
in order that the Defendant may put in his 
accounts before an arbitrator appointed by the 
Court. 


JOUANEAU.— Appellant. 
versus. 

BRÉMON.— Respondent. 


Before : 
The Honorable Mr. Justice Co!.in. 


P. L. Chastellier,— Of Counsel for Appellant. 
A. Perrot, — Appellant's Attorney. 
L. RouiLLARD, — Of Counsel for Respondent. 
G. Lal ANDELLE,— Responden t's' Attorney. 

lAth November 1866. 

This was an Appeal from the Judgment of the 
District Magistrate of Port-Lous, giving Judgment 
in favor of the Respondent against the Appellant, 
in the sum of £ dO, for dambges, in lieu and stead 
of an account which, it was alleged, the Defen- 
dant refused to give of his administration of a 
cet tain plot of ground, situate at Terre Rouge, 
and of which the Defendant was the manager. 

The Appellant grounded his appeal chiefly 
upon this fact, that he hnd been summarily ejected 
from the land in question, and had been refused 
his papers and accounts, and also that there was 
no evidence of damage or debt. 

These parties have several times, it appears, 
been before the District Magistrate, and have at 
least once before come on Appeal before this Court, 
so that a great deal of time and. comparatively 


fpenkiot, of money has been lost upon petty re- 
criminntorj contestations which, had the parties 
been willing, would have been easily settled for 
then, in a very short time, by an arbitrator or 
common friend. 

As it is, I must deal with this case, as I find it. 
Tn the Court below the Appellant's defence, pre- 
sented by M. Campbell, was, whether right or 
wrong, à priori a hand fiàe one, " I cannot," he 
answers,*' give you an account^ because my papers 
are with you since you ejected roe summarily 
from your land, and kept every thing.** 

The learned Magistrate was not satisfied that 
this defence should be supported, and gave Judg- 
ment against the Defendant ; but ho went fur- 
ther ; ins^fjad of ordering the Defendant to give 
an account within a stated time, or in default 
thereof pay a stated sum for damages, he found 
him at once liable in damages. 

Now, it is pretty evident that a Defendant may, 
in law, plead that he is not bound to give an 
account, fail on that plea, and then give the 
account he is ordered to put in. 

The usual practice certainly is to order an 
account to be given, upon the plea being overruled. 

I am not at all disposed to find fault with the 
Judgment which overruled the Defendants plea, 
but I am of opinion that the Defendant should 
have been allowed a short time to put in some 
account in* default of which the sum shown by 
evidence to be due, would have been at once 
decreed against him. 

On the whole I think the fair justice of the case 
required that this Defendant should have that 
opportunity afforded him, and whilst I diftmiss 
the Appeal so far as it is entered against that 
part of the Judgment which overruled, the Défen- 
dantes plea that he should not give an account, I 
shall allow it so far as to give him 15 days to put 
in the account required of him, that is to say the 
account of the sums he has received or produces 
he has sold as overseer of Miss Brémon's land. 

It is plain enough that the Defendant can say 
what he has done with the tobacco crops he made, 
or some other produce which the land yielded. 

I shall order the account to be given within 
the above mentioned delay, and I appoint Mr. E. 
Du VIVIER, Attorney at law, who conseuts to un- 
dertake the duty, to. fix the amount^ if any, 
due upon such account from Defendant Jouaneau 
to Plaintifi Bremen, provided such amount do 
not exceed £ 60, the sum claimed. And to avoid 
fur her expense and delay, I order that if the said 
account be not given within that stated time of 15 
days, execution shall immediately issue against the 
Defendant, now Appellant, for the sura of JC 50, 
in virtue of the District Magistrate's Judgment. 

And if such amount be given, I order that a 
report be made to me whether the balance of ac- 
count be in favor of Defendant or Plain i iff, and 
on the latter in what sum ; in order that, if ne- 
cessary, I do make any further order in the mat- 
ter as the justice of the case will require. 

In the present case I give no costs to either 
party. 


I 
] 


Saprooio CSowt. 

IVSOLVABILITJÊ, — FAILLITE, — CeSSIOIT DE 


Circonstances dans lesquelles une persùnne 
qui s'est retirée du commerce peut Ja he Cession 
de Biens.-^ Opposition faite à la demande en 
Cession de Biens par un créancier ^porteur êTum 
titre commercial.^ Cession de Biens accordée 
moyennant un paiement mensuel aust créanciers. 

Insoltenct, — Bankruptcy, — Cebsio Bonokux. 


Circumstances under which a party who had 
ceased to be a trader was allowed to make a Cessio 
Bonorumy notwithstanding the opposition of a credit 
for holding a commercial debt of the Petitioner. — 
Monthly payment by the Insolvent to his creditors, 

Cessio Bonorum ERNEST POUGNET. 


Before : 
His Honor the Chief Judge, — Commissioiier. 


jL. Rouillard, — of Counsel for Petitioner. 
E. Laurent, — Attorney for same. 
G. Guibert,— of Counsel for opposing creditor 
A. Piston,— Attorney for same. 

• • - 

Zrd November 1865. 

In this case the Insolvent had, at one time, 
been a trader, but he gave up business about three 
years ago, having lost his capital, which was con- 
siderable, and having apparently abandoned all 
his property to his creditors. 

It was not alleged that he had retained any- 
thing for himself. His debts were not entirety 
paid. His wife, with the laudable desire of sup- 
porting herself and children, opened a millinery 
establishment in Port Louis, nnder the firm 4f 
Madame Pougoet and Company, and the Insol- 
vent engaged himself as a Clerk in the shop, re- 
ceiving 40 drs. per month of wages. 

Some time ago she made an Arrangement witii 
her creditors, which seems to be working not ud- 
eatisfectorily, and it is said, probably with truth, 
that the assistance of the husband in the bosinoM 
is indispensible for its success. 

It appears that he has endorsed some of tbe 
bills of Pougnet and Company, as two names were 
required to give them currency, and erecuiion 
having been threatened, both on those bills and 
on some of the Insolvent's older personal obliga- 
tions, he raised the .present Cessio Bonorum. 

One of his original creditors opposed this at- 
tempt of the Petitioner to protect his person from 
incarceration, on the gronnd inter alia that the 
debt owing to him the creditor was originally a 
trade obligation, and that being the case the In- 
solvent was not entitled to sue out a Cessio Bono^ 
rum. 

The Insolvent offered to pay a monthly sum ot 
;^ 15 out of his wages for behalf of his creditors. 

The Court. There has been a good deal of 
discussion in this case, but in reviewing the facta 
and the arguments of parties» I do not find suffl. 
dent grooada for refusing the personal proteotisA 


êmm .arrest which is all that the Insolvent asks 
of ike X!!ourt. 

The oa.«p, as to pivin^r the Pr tîtione»* the bpncfit 

of tlip U'^l remedy of (essto Bono •um, \a cet' 

tsirily not so strong hs rhnt of Biiftng. (22il M»y 

1861. reported in the fi»rtt V«il : of Mr Piston's 

■Bepoits. pa^e 91.) Bur it appehr» to me fh»t 

[Poup^net, having ceased to he à fnider for shv^thI 

rears «iiid hnvin^ cn<;Hj{(>d him>«c'lf in civil I u-i- 

[fiesis^, is entitled t(» ini^ist in the t^hnpe and form 

16 has adopted, viz : that applicable to nou traders. 

X^of fcinfi; has Wen established against the Insol- 
>f-nt ro phew that he o(i<7ht not to be protected. 
Hi* iocarcenitinn would ptohably put an end to 
,|he Bti-empt of his wife to retrieve the posirion of 
like fàtmilj and realize Fome means for the bene- 
fit of hU parties. Bei^ides the Insolvent ha» 
^ff*re<l to p^j a monthly f^ura not u men son able, 
looking «t the amount of his (salary, for the beue- 
rûl of his creditors. 

« 

I thiTvfore grant the Insolvent the benf fit of a 
jC^ssio Sonnrum^ on the usual ashii^nment, to the 
k-cf of prnt«cting him from eaption of ihob(Mly, 
ancl«*rtaking to pny to the Oflicial Ad^ignee 
the bem-fit of his creditois, the 8umof;|JI5 
or before the second Tuesday of evety month ; 
Lfte firr>t iwiyment to be made on or before the 
Tuesd«j of November now current. 


Supreme Court. 

Appki. d'cw Jcgemfnt du Master, —Ordrk 
'Htpotb^ues.— Cession pe priorité en 

^-TBtTR he PLCSIECRS CREaNCIRKS, PRlSpéREN- 

. EKRiSGlSTREMENT ET SIGNIFICATION DBS 

IK>N8 Dit PRll>HITt — J'rOCÉDIJRE, - RaISONS 

•appki-. — Art. 169 » du C. C. et i67 des kè- 
rxs DE LA Cour. 


kt FROM A JuGMENT OF THE MaSTER, 

Obi>bi^'* Mortgages,— Transferof pkio- 
behalf of sfveral creditors. — pre- 

BKTWKEN THE ASSIGNEES,— Rf.GISTRA- 
SERVICR OF THE DEED OF TRANSFER, 

_:i>ORE, - Reasonsofappkal,— Art. 1690 
<X C. Asi> 167 OF the rules OF Court. 




OLIVARI & WIFE. 

Versus 

BRUEAND ORS. 

and 

BRCE & ORS. 

Versus 

OUVARI & WIFE & ORS. 

and 
EGROIGNARD. 

Versus 
BBUE AND ORS. 


Before : 
nonomhle Mr Jut^tice Bestel, and 
Bonorable Mr Justice Colin. 


r. H. Kœnîg,— Of Counsel for Brne. 
iMm G-Ol^BRT, —Attorney for pame. 

ÉZIO,— Of Couusei aud Attorney for 

rOUvari. 


J. L. roLTN,->Of Conntel for Egroignarj. 
A. J. Colin, — Attorney for same. 

2Zd ^ovemhw 1865. 

The Estate «* La Vilett^,^ some time belonging 
tc Edgar and Maty Gomlrevilte, had been f^eized 
and sold at the bar of the Mariter's Court, on 
F.hniary 19th 1861, for the sum of ^ ôO,5oO. 
Eugène Brue,a en ditor and one of the Appellaotf 
in tliis case, became the purchaser. 

An" Or^re" for the .distribution of the sale 
price of the E-tate aforesaid was opened, and the 
^^ale price ord« red to be distribated among the 
preferable creditors, according to the scheme of 
distribution. 

No contestation arose as to the ranking of most 
of ihe secured r-reditors, and the whole purchase 
piire WHS exhausted by them, minus a sum of 
S 1 1,508,24, to which or to part of which Olivarl. 
and wife, Brue and Egroignard laid claim ;OUvari 
and Brue a.s holding a right of prioiity conceded 
TO them by Alfred Gondreville who would, by 
the force of his hypothec, have been collocated 
for the larger portion of the said balance of 
$ 11,008,24, if he had not conceded priority to 
others. 

The Master gave Judgment mainly in favor of 
Olivari. whose claimhepieferied to thatofBrue,iA 
virtue of the priority conceded by Alfkvd Gondre* 
ville, but he c(d ocated Brue for a balanee,and set 
aside E^iroignardV claim altogether. AU the contest 
ing parties were dis^^ati^fied with the Jndgm.nf» 
and have appealed ; Olivaii claims to obtain mora 
than what he got, Brue's conte"tion is that he 
should have lM»en preferred t^ OMvari. and Egtt)i- 
gnard comphiins that his claim, which was vet 
i a^ide altogether, ought to have been coll(x;ated 
iinmedia'ely after the amount originally due to 
Gondrt ville. 

When the cause first came on for hearing, the 
Coui t remitted the mntter back to the Master, in 
Older that a ^^Tablciu d'Ordft^ should be annex- 
ed, bhnwing the amount awarded by his decree to 
each ot the successful claimants, the Judgment 
having decidid on their respective rank without 
determining the bums to which each should be 
entitled. 

Js. J*. Colin, for Egroignard: In 1841, Alfred, 
Edgar and Mary Gondreville were owners, each 
for an undivided third, of **La Vilttte*^ Estate. 

On the 10th March 1841, Alfred Gondreville 
sold to Edgar and Mary, by an act under private 
^iignature, ''tous les di*oits successifs généralement 
^' quelcr>nqaes, m<*biliers et immobiliers, dans la 
" succession de sa mère, ainsi que tous ses droite 
'* dans la succes^ion de son père, les dits droits 
** non liquidés. " He bad then a vendor's privi- 
lege ovet,all the propel ty of his brother and sister. 


On the 12ih March 1845, Alfred Gondreville 
went abroad, and a special mortgage was given 
him by Ed^rar and Mury Gondieville, on the Es- 
tate ** La VUet'e"^ and on the 24th March 1845 
an im^cription of mortgage was registered on hia 
liehalf. Out of his rights, Alfred Gondreville 
transferred several sumt<, which were collocated 
'aud toiichiug which there id no dispute» 


BmeboTighttbe «Z« VxUHe'^ K««fateon 19th Fe- 
brurry 1861, «n.l Gonclreville claimeil coUiwation i 
for the fum of drs. 6335.60, balance due to him, 
also drs. 1365.29 for interest, and dr^. 651.41 for 
costs : total : drs. 8352.30, and he was collocated 
for that sum, with interest from the day of sa^e 
to Brue. 

I ehall now examine the claîra of Olîvarî. Ed- 
car and Mnry Goiidreville had given three mort- 
gages to Oliv^ri : ^t on the 12 Marclî 1845 for 
drP. 15000; 2nd on the 4th Ju'y 1846 for drs. 
6754.68 ; 3rd on 2l8t July 1846 for drs. 120oO. 

• On the 9th January 1846, by an act under pri- 
TBte pignatures, Alfred G cndreville, to secure to 
Olivari the payment of dn>. 15000 yiehled to him 
priority of nmk over himself. The act of cession 
w»s served on 3id June 1864, and registered on 
2nd July 1864. 

Olîvarî has produced and asked collocation for 
a sum of drs 10,164.74. amount in principal, iute 
rest and costs of the balance remaining due to 
him. That sum is made up as follows : 

1.— J^ 5,380.63 principal sum remaining due. 

2.— 3,982 95 interest from 1852. 

3, — 791.00 Costs incurred in actions. 

4..^ 10.16 Costs of production. 

$ 10,164.74 Total amount. 


My pointas to him, is that the claim for inte- 
rest and costs is not due and should not have 
been collocated. 


us less than we ought to get and then ptlte Bf 
forwaid instead of Egroignard. when Briie 
posterior to Eirroigna» d and the whole of 
Goudreville's claim is taken up by us. 

Now Brne has appealed, because he says bt 
should have bi-en collocated, instead of Olivari, ii 
virtue of the priority granted to him by Ali 
Gondreville. The qnestion bt-tween us, as Alfrt 
Gondreville has not appealed and claims nothii 
now, is this : Which of the two cessions is to 
preferred, and as either will exhaust Gondi 
ville'8 claim, which of ihe two, Olivari or Bn 
is to Ffcfceive the amount of such claim ? 

The trauf^fer to Olivari bpars date 9th Janut 
1846. That of Brue i2th March 1861. 

It is true that Brne's title was registered 
fore OlivaiiV, but Olivaii was served upon 
debtor bi fore Brne, and the law (Art. 1690. 
C.) is clear, of two tran^fer8 of the same del 
or right to two different per-^ons. that orte is pn 
fer red which is fir&t served ou ihe debtor. 

We therefore, as the Master decided it, are 
titled to take Goudreville's claim, but that 
not S'ttisfy u», and therefore the balance still 
to us must be i aid out of that second sum 
2,145 drs. which is to be distributed after Goi 
ville's claim has been collocated. 

This is clear, for Olivari is a prior moi 
to either Egroignard or Brue. 


I now turn to Brue's claim for collocation. He 
likewise obtained from Alfred Gondreville a | 
priority for his claim. I also contend that no- 
interest and no co-«t«» are due to him. But I go 
farther. 1 object to his collocation f<»r the princi- 
pal sum as well, because his innctiption of moit- 
gage is posterior to mine. Supjjosmg Alfred 
G<»ndreville's claim to be good, there still te- 
mains, after he or assigns have been paiti the 
full amount of that claim a sum of drs 2.145 
which does nut belong to him, nor to his privi- 
leged assigns, but that sum mu^t go to the credi- 
tors according to the rauk of their inscription. 

Olivari and Egroignard are entitled to precede 
Brue. but Olivari's whole claim is exhausted by I 
his collocation in lien of Alfred Gondreville, then 
Egroignard comes in. But if Brue is entitled toi 
priority rather than Olivari, on account of G^n- 
dreville*8 claim, he can oidy have priority for the 
amount of Goudreville's claim, h» cannot touch 
that second sum ovir which Alfred Gcudreville 
has no claim at all. 


E. LECLizio, for Olivari and wife: — Brue and 
Olivari contend touching the priority granted 
to both of them over him.<elf, by Alfred Gon- 
di eville. But I shall firr«t answer Egroignard. 
He says we have no right to claim interest ; if 
we do claim it, it is in viitue of our title which 
contains a stipulation of interest. Olivari's po«*i- 
tion is very simple, he ma^le arlvances to thn owner 
of ** La Vilette " ; to secure him. Alfred Gondre- 
viUe consented to give him priority over his own 
claim; in virtue of that piiority we take that 
claim, and the Mat^ter has so ordered it. The 
error ot that Officer has been this, that he gives 


If driven to it. I maintain that the letter h 
terms of which Brue claims priority is of no valut 
it is an unilateral declaration and contains 
transfer of mortgage or claim. He quoted : 

Troplono Hyp. and Prir. I. Page 438 No.3^ 
Code Civil. Art. 1690. 

Hon. H. Kœnio, for Brue : The question Is 
»ih:ill have Grondreville's collocation, Olivari 
Brue ; Brue's mortgage is posterior to that 
Olivari and to that of Ei^roignard, but he claTi 
not on his own mortgage, but on Alfred " 
dreville's. 

Alfred Gondreville claims his privilege, 
must be collocated. But I i>ay we take under U 
Olivari nhows an act by which in 1846, A. 
dreville, then in Europe, consented a priorit 
mottgage in his favor. It is not a Cession. 
A. Gondreville did the same for Brue, un i 
March 1861, and of the two which is to have i 
preference ? Olivari only registered his act 
1864, and get it served on tlm debtors. Brue 
glittered his act in 1861, but did not get itaerv 
We say th»ft the law, which gives priority to 
act first served, does not apply to such acts 
these. The law does not oblige the assignee of 
mere right of prioiity to give Notice of such 
signment, and if that system id right, the first regil 
tercd title U the best. It does not matter to thi; 
parties whether priority is coacedod ; the debti 
whether he gets notice or not, is turned to paj 
What dt»es it matter to my debtor, if I have 
sen ted that an inferior creditor should use 
claim in r^fnrence to myself ? If the debt^ir 
the money iu his hauds^ h? might pay whom 
pleased. 


lor 


> 


He cît^d" Mahcad]£. Priv. ^ TTyp. I No. 472. 
'DUVERGIB :. V^ente II, Page 467. 

Besides, Olivari was on^rinally a claimant on 
three mortp^Hges ih»^ cessiou of prionty is ante- 
rior to the ia»t mortgage. 

E. Leglézio objpcted. Thîa point is not raî. 
sed hj the reason s of Appelai. I have a 
clear answer to give to it, but it is not jnet 
to urge, on Appeal, points never suggested below, 
or inserted in the reasons of Appeal. 

The CotlKT finding that the laat point taken by 
The Hon. H. Kce.sig had never been taken in 
the Omrt below, and that it wa» not raised by the 
reaiK>n8 of Appfal held, under Art. 167 of the 
Rules of Court, thrtt it wojld not be i ight to allow 
the point, which has never been suggt'Sted befoip, 
to be LOW submitted to the con hI deration of the 
CoQit. Rnl" 167 has berjn framed for the very 
purpose of putting an end to the practice by which 
poinra whi'*.h might, if raised in proper time, have 
been fairly and fuUy answered by fac'sor d eds, wi-re 
taken at the la^t hour when the Resjiondent would 
practically be unable to meet them except after 
considerable delay and further expense. 

JUDGMENT. 


«««»*« U 8,362 46 • 

2 Ohvari and wife (ditto) 10. 1 65 34 

3 Esrroîgnard (ditto) 2,621 63 

4 Brue (diito) 54,511 10 
Of tl»e amount claimed by Olivari, it is to he 

observed that : 

$ 5380 63 are for the principal <lebt. 

3982 95 for interests from 30th No- 

vember 1852. 
791 60 costs. 

10 16 costs of Production. 


The E?»tate La Vile* te was sold to Mr B»-ue, on 
19th Febrnary 186), for the sum of 50,500 drs. 
Tliat ftum had to be dis»t»ibur.ed, by way of an 
Ordre^ among-t the credit)rH who held moitgHgi.s 
on the EstHte, and save a balance of 1 1,508 «lis. 
24 c, the whole sum was ordered to be distribu- 
twl amongft the creditors according to the rank 
of their priirileges and mortgages, without the 
ilijrhte?*t discussion ariï*ing as to the respective 
cbirns of those who came in for the sum of mo- 
ney thus di:«tributed. But diiTerence»* arose as to 
the collocation of that sum of 1 1,508 drn. 24 c, 
bttlanc<> remaitnng to be disti'Ibuted on the sale 
pice of the Estate. 


. The claimants to that sura were, and still are 

■*ta reality, Olivari, Egroignard and Brue. OHvari 

i'^ «id Brue both claim the sum aocruning to Alfred 

Qondreville who produced and asked collocation 

ht 8,362 drs. 46 c, being the amount in i»rincipal 

Istèrest and costs of the balance due to hira. 

Alfred Gondreville, who was nominally collo- 
i* «rtwl, but whose claim was ordered to be paid 

«ftrto Oivari and Brue, has not appeared, but 

In pmcfically acquiesced in the Decision in virtue 
■ if which Olivari and Brue step in to receive what 

%a8 originally due to him. Egroignard claims on 

fte strength of his own hypothec. 

The principles of our law of mortgage are 

•iwy clear. The first mortgagee mnnt be paid 

'téîbre the becond is paid ;and the fi st mortgaffee 

'•^mnot, by any act of hi^ to which the second 

'. iJortK^gee does not legally assent, make bycest^ion 

■ or delegation, the rank of the second mortgagee 

VOTbe than it was. 

The rank of the several Mortgages that are in 
A» field are : 

1 Alfred Gondreville,— Principal, interest and 


Total... # 10165 34 

Now. it is very plain 'that the sum to be dis- 
tributed t e. ^11,508 24 c. is to be subdivided 
into iwo distinct sums, for there is no doubt, d 
priori, and all porrieM have so treated it before 
us as before the Mj.ster, tbit Alfred Gondrevjlle'g 
claim h to be collocated firt»t. the issue being who 
xJihII receive the amount of such claim, Olivari 
or Brue ? 

But as Gondrevîlle's claim, paid in full to Oli- 
vaii or Bnie, does not exhaust the $ 1 1|508 24 c., 
and as whosoever is entitlnd to Alfred Oondre- 
vi I *6 clnim is entitled to thit. hut no more, there 
will remain a balance of ;g 3,145 78 c, which will 
be collocated according to ihe rank of the mortgages 

• 
According to the principles laid down, A. Gon- 
dreville h'»d no liifht in giving prioiity over him- 
self to other mortg«geps les** favoured by ih»-ir 
rank on the Fnsciiption Roll, and to render worse ihe 
position of such oiher mortgajrees, who ranked 
after himself, it is tnie, but before the assignees 
of priority. If A. Gondievillc, ih rehire, stood 
firpt for $ 10,000, and let us fay Egroignard next 
for 5,000 drs., Gondreville was fnlly entit'ed to 
transfer hU claim or give piiority to whom he 
pl«aW over himself, but he could not, by any act 
of hi\s unassent*'d to by Egroignard, (postpone* this 
latter's claim to any other but 10,000 drs. and 
legal accessories. 


In reality, Egroignard, ranking next after the 
holder of a 1«>,()00 drs. mortgage, cannot, cœteris 
paribus, complain that A in^tead of B receives 
that sum, but when that sum has been paid, his 
mortgage comes next fur payment. 

The Judgment appealed against has violated 
that essentiid principle of our law of moitj^age ; 
it has prefer! eil Olivtiri to Brue, but after ex- 
haust'iJg Gondrrville's claim, to which Olivari 
and Brue both pretend, it has, for the balance, 
preferred Brue to Egroignard, an anterior mort- 
gagee. Were this allowed, it is plain that all 
mortgage creditors would be at the mercy of the 
fir^t, whohowecerpmall his claim, might, hy yielding 
priority over himself to others, render nug^itory 
the lawful and well secured rights of the next 
creditor to himself. 

The Judgment must therefore, on this point, 


which is not however the principal 
modified. 


issue, be 


We most, accordingly, first deal with the 
aroonnt due to Alfred Gondreville ; that must be 
p;d(l, since all are agreed aa to this mode of Srttiug 
the uiatt^^r, to 0»i vaii or Brue, or both, and when the 


ftittOQiit is exBaasted treat the balance left in the 
ârdinary way. 

We ajrree with fhft MaPt<»r thnt thwe is h«-re 
DO regular cession of the clsim it««'lt ; it 8*-eiii8 
- rather, and the parties have throughout, proceeded 
on that assumption, an abdicaiioii by Gondievîllf 
of his rank in the Inscription R«»ll in favour of 
both OHvari and Brue ; but, as the chiim does 
sot satisfy both Olivari and Brue, it hecom^s a 
matter of great importance to those two cieditois 
to ascertain who shall take up the »b<licated riohr. 
This may not be the most convenient moile of 
dealing with those cpfpîous of priority, butas, 
after »U, the justice of the ca^H will l>e p«ac- 
tically met, we shall not remit the mnt- 
ter back, but avoid further dtUy and ex 
pense, by grappling with the question hs^re, on 
the clear undt-rptanding thnt the rules of prf^c»- 
dencebetw*»en mortgagees cannot he deviated from, 
and that whoever succeeds, of Olivaii or Biue, 
touching Gomlreville's claim, nothing, beyond the 
just amount of Ihat claim can be given lo either 
party, on account of the delegation of priority. 

This will be the result : Alfied GondrevilleV 
colloention would stand for drs. 8362.46. If 
Olivari maki'S good his prioiity, his clnim is well 
DÎgh exhHUt»ted, for we cnnuot allow him, his pii- 
▼ilege not being a vendor's privilege, to reckon 
more than 5 years' interest on the principal sum ; 
nor, as we have no gi'ueral consent, can we allow 
the claim of dis. 791.60 for coi^ts, incurred in 
actions not dirçctly connected with this puit. In 
thaf case Egroignard would come in for hir» share 
of the balance left on the sum to be dibtribut«d. 
and Brue take up what would be left. If Brue 
succeeds, he exhausts the whtde of Gondrevi lie's 
claim,and Olivari first mortgagee after GondreviHe 
receives the balance to the exclusion of Egcroignard 
and Brue. 

Now in point of date, Olivari's act of priority 
has precedence, but Brue's wa» registered lufoie 
it ; on the other side again, Olivari was si rved 
on the debtor's and not challtuged, Brue^s was 
not 

The question resolves itself into this, of two as 
signées of priority, as of two assignoHS of the same 
claim by the ho'der, is iliat assignee preferred 
who has first given notice of his assignmtut to the 
debtor. 

The Article 1690 of the Civil Code is prima 
facte clear, and speaks of all rights. Still, iheie 
is no doubt that the curient of the Deci^«iotifl of 
the Courts has b 'en that s<»me particular rights 
were not included within the provisions of the ar- 
ticle in question. It is perfectly plain thnt, Im- 
the right or claim what it may, the as>ignor is di- 
vested without service by the assigtiee ; he 
has sold or conveyed, he is quite out of the 
qnestîon. It is also quite c ear that the assignee 
of a right or claim is not Iwund to give notice 
to the debtor of his newly acquired right within 
any particular period of time, he does so when he 
likes, when he makes good his claim, if he pleapcj» 
and the question, as to third paitien, can reall) 
only arise, when the same right or claim had been 
assigned to two different individualr*, or when 
having been assigned, the uninformed debtor pay^ 
the assignor. 

Now should the assigmneat of a right of priori- 


ty be notified to the debtor, as the assignment of 
the debt itself, to seize the assignee and give him • 
ft preft-rence in case there be a second assignee, or * 
prévint the debtor fmin paying theaR>ignar. No 
doubt between the asnignor, who is divested, and 
the debtor, that appears and practicoliy is an unne- 
cessary priiceediiig: but thi re are more parties 
thati th»' a-sigiior and debtor, there is the awij/nee 
and thi're may, as in this cnse^ be two ns^igneeg 
of the Hame right, both oqiially vested so far as 
the aspijriior is c(»ncei tied, but not < qually so, €0 
far as the 'Jebtor is concerned and be» ween those 
1 ^o assignees of a ri^ht of preference or ofa privile- 
jre, if the debtoi'rf Estate does not suffice tosatiisfy 
both, it may be a nnitter of iht^ utmost impor- 
tance to ascertain which hhall be paid and 
which sha'l Puffirthe loss; theie hhouM then 
1)6 some rule, and whi-re e».n we find it more 
convenient ami more equitable tlian in the 
piovision<»f the Article which dealing with all, 
*Miact.s that he hh dl be pii ferred who first makes 
his ilebtor legally acquainted with the right he 
has obtained. The resp»ctive dates of the trans- 
fer might be a staiting point ; the dates uf Re- 
jjisttation a better one, in ironies case, the date 
«»f the h-gal service the best, as between the two 
innoc«ent af»si*rnee» and the debtor, for it brings 
the debtor at once in com/nunion with the assign- 
ment. And we have abeady Peen that the assign, 
or is out of the question, since he is dngseized by 
the transfer and ihe assignee is within hU own 
chosen time to give notice to the debtor. 

It is idle to say that there are rights which are 
assigmd and which cannot be thus treated, a 
promisso y not^ inter alia ; but such mattere are 
dealtby with by law. rnlea and customs of their own, 
ami lb» questitm between one assignee and another 
of the same right is nut changed thertby. 

This cession of priority operates as a delegation 
or it does not. If it does, if eomeg clearly within 
the article, if raadt- by A I oth to B nd C ; if it 
does not so operate, whnt is ii ?and by what pro- 
cess can, by the force of iht- priority, Brue be 
brought over Olivari and Egroignard superior 
morigHgee to himself, and GonOievilh-'s claim co- 
exist wbieh it. would if not delegated or trana- 
mitted to Blue ? 

It is said t^at the debtor \a bound to pay both 
Olivari ami Brue as both are creditors indepen- 
dently of i he cet^sion of priority; 60 he is, but 
when it comes to this, that the «lebtor cannot pay 
and that the sura which is to satisfy the creditors 
is to come out of ihe s^Ih price of an Estate which 
is mortgagnd to many, the right to priority assu- 
mes a more practical nature ; both cannot be paid 
\^i us then presnme that the d«btor bad the sale 
price in his hands to pay his creilitora according 
ttnheir I rivileg -s, what would be the tesu It PGoodre- 
ville is first, but GondieviHe has consenti^d that 
the debtor should pay Olivari, and Olivari has 
given notice to the debtor. Brue \^ qyo ad hoe 
quitea sttangwr to the debtor, would it not be 
clearly the debtor's duty to pay Olivari ? 

Ergo 'hTeisatangiblepractica^ iidvantage ingi' 
ving notice to the debtorand tbe.efbre i iai ight that 
a priority over a particular Moitgagee, in favour 
of another particular Mortgagee, ►hould be made 
known to the debtor, and ht iice it is just that if 
there be two such cessions of prioiity, preference 
should be given to the asdiguee who first eçr^ea 


m -h 


/ 


aotice prof{d«d there bè law to crMte lodi prefe* 
:• roDoe and audi a law we distinotlj find ia Art 
1690. 

There is morcGrondreTilleisthe first Mortgagee, 
Olintry stands next. Upon the authority of the 
we believe undispated cases of ChizélU^ decided 
by the Royal Court of Lyons (2l8t december 
1840) and the case of Denii by the " Cour de 
Cation" (19th November 1855) Dalloz 66.1. 
175, the acknowledgement of priority, by Gondre- 
ville to Olivari, the very next mortgagee to him- 
self, would be quo ad Olivari, an extinction of 
Gondreville's claim, and as Gondreville can- 
not create for the other mortgagees without 
their consent, a position worse than their ori- 
ginal one, Grondreville would practically dis- 
appear to make way for Olivari. But such 
would not be the case for Brue, who cannot 
thrust out of the way the anterior mortgagees, 
unless there be a delegation in his favor; and even 
supposing a delegation could be made by an uni 
lateral contract, and of .this we say nothing, if 
Brae's letter contains a delegation, à fortiori doos 
O&vari^s contract and between two innocentholders 
of the same delegated chum, the first served dele- 
gation prevails. . 

Bearing in mind that Olivari and Bi*ue, and 
we may add Gondreville, who is satisfied appa- 
rently with the Decision appealed against by all 
the daimants, have viewed and treated this ques- 
tion as a mere question of preference between 
Olivari and Brue,Brue fails if this cession of priority 
be viewed aa a practical delegation of the claim 
itself ; if viewed as an abdication by Gondreville 
**infavorem/* it is doubtful whether we could 
aivadce Brue without advancing Egroigoard ; 
but at all events, leaving, 80 far as Gondreville's 
elaim is concerned, Egroignard out of the ques- 
tion, if Brue is advanced, so is Olivari ; if the 
abdication ** infavorem ** serves Brue, so it would 
(Hivari; and looking at the rank oftheinscrip- 
tipn, there again Brue cannot come forward until 
OBvari has &en satisfied 

There might have been another mode of con- 
sidering the matter, oAe drawn by analogy from 
the doctrine once held in the case of a preference 
given by a wife over a legal mortgage to sufibr 
all asaigneea to come forward and share pro raia. 
But that doctrine is now quite exploded. It 
would be reducing to a " sous ordre " an act of 
oessioa and annul its efibcts, since all creditors, 
those who are subrogated and those who are not, 
li^ht come in ^' en souà ordre. " 
* 

Tboplong.— JFVt» & Hyp. IL No. 608. 

Gbknieb*— I. Page 547. 

SiKBY. ViLLKNBUVB. Cass : 38-1-97 48-2.807^ 

On every point of view, we think the Master 
was right in preferring Olivari to Brue^ as we 
âiink it vras a mistake to bring Brue forward to 
tke detrement of Egroignard, a superior mort- 
gq;ee who had done nothing to lose his 
original rank. The figures also of the different 
collocations must be greatly modified and the 
eoUooations stand thus. 

Sum remaning to be distributed $ 11,508 24 

Gondreville's claim 8362 46 

Oliyari'a cUdm 7812 04 

I. èw for principal. • ) 5380 63 

5 years Interest.... > 2421 25 
.^MrtioCFfeodnctiQn. ) 10 16 


Eugène Ledesio shall receive Ibr coati out of die 
sumawarded/mma/i^ to Gondreville. 651 41 

which leaves a balance of. ..••• 7711 05 

to be paid to Olivari and wife. Of the re- 
maining sum OÎ0 3145. 78 Olivari, first 

Morgagee shall receive , 100 99 

which sum shall complete the full amount 
ofhis claim of ^7812 04. 

Egroignard shall receive the amount 

of his daim. S6S1 68 

Brue shall receive 423 16 

The figures aforesaid having been made up in- 
dusive of the Costs doe to the Attomies for pro* 
duction, the final scheme must stand thus : 

Eug.Lecléaio $ 651 41) A«r.„«f ^r 

Olivari el wife...... 7700 89 f /^"SîiJî! 

Eug. Lcclézio, att. 10 16) S 

Olivari & wife 100 99) ^, ^ 

E Mrd 2611 47/ ^^°<^ •^^ 

bSiI Att ::::::::: lo i6> Sr«i??L 

Brue 413 00 ( ^TiL 

Guibert, Att 10 16) ^^"°* 

Total.. ^ $ 11508 24 Amonnt to be 
— — — — distributed. 

We sustain the applications ofFondaumière, Bay- 
naudand V« Boullé to be collocated *'en|sou8 ordre " 
upon the amount of the collocation of Egroignard, 
and we order that their claims be satisfied prorata 
of the balance if any remaining due to them, 
after payment out of the first collocation to Egroi- 
gnard, which was allowed without challenge. 

The collocation to Olivari and othen^ above 
mentioned, to carry interest from the date of the 
adjudication to Brue of the La Vilette estate. 

We thiak the costs should go as the Master haa 
directed. 


Supreme Court 

iNsoLVABiLitÉ,— Cession DB Busns,— Obdon- 
NANCEs Nos. 23 de 1856 et 14 de 1864.-1265 

ce. 

Une demande afin d^être admis au bénéfice de 
de la Cession de Biens présentée à la Cour par 
trois hétitiers qui avaient accepté une succession 
purement et uimpltmént^ a été entendue par la 
Cour bien que deux des héritiers fussent des 
dames qui^ par la loi locale^ ne sontpoint soumises 
à la contrainte par corps en matière civile» 

Insolvknct,— Cessio Bonorum, — Ordivak- 
CE8 No. 23 DP 1856 and 14 of 1864,-1265 C.C 

Applications for leave to make a Cessio Bono» 
fmn at the instance of the three heirs of a persoti 
deceased whose succession they had taken up un»* 
conditionallpy were sustained by the Court al^ 
though two of the heirs were ladies not svtffcet to 
incarceration for civil debts* 

Cessio Boxouual 

P. I. LEPOIGNEUR, 

WIDOW B AZIBE 

and 

WIDOW VAUDAGNE. 


t , 


* . K 


Before : 

His Honor the Chief Jui>oe. 

Hon. H. Kœnig,— Of Counsel for Petitioners. 
W. FiNNiss, — ^Attorney for same. 
* A.LKGAIX,— Of Counsel for opposing creditors. 
E. DuCBAY, — Attorney for same. 

» 29h Decembcf 1865. 


These three applications for leave to make a ^ 
Cenio Bonorum have been called at the same time, 
as having a certain connection, hut they have not 
been consolidated. 

It appears that the three Petitioners are the 
heirs of the late Mr Victor Lanougarede, who died 
on the first of July last. The Petitioners accepted 
the succession unconditionally, as the heirs, belie- 
ved that the Estate was a very lucrative one ; 
but they say that, latterly, they have felt them- 
selves so embarrassed by the position of the 
aibirs that they have now resorted to the Court 
of Insolvency under the present application for 
Cessio Bonorum. 

On the part of various of their creditors, it has 
been contended that the applications of Mrs Bazire 
and Mrs Yaudagne are incompetent and can- 
not be entertained, and that, chiefly on the ground 
that those ladies not being exposed, by law, to 
imprisonment for debt, the process of Cesno Bo- 
norum is not applicable to them, and that there- 
fore they cannot take benefit by its provisions. A 
number of authorities in the law of France were 
relied on in support of this proposition. Among 
others : Dalloz, V. 33. Verba Obligation, No- 
2298. ZACHABLae V, IH p. 433 ; Larmier ob 
Obligations, on Art. 1268 of the Civil Code 
P. 601. 

It was further argued that the law allows heirs 
the privilege of taking up the succession of a decea- 
fied relation, under benefit of Inventory. That 
the present applicants having neglected to take 
advantage of this remedy are not now entitled to 
resort to the process of Cessio Bonorum. 

There is no doubt that our law of Cessio Bono- 
rum is based upon that part of the law of France 
which affords this species of relief to unfortunate 
and honest debtors " débiteurs malheureux et de 
bonne foi " who are not traders. 

This is at once perceived when we come to 
peruse the Ord. No. 23 of ]8o6 which, in several 
of its sections, refers expressly to different arti- 
cles of the Code Civil, and also of the Code of 
Civir Procedure (see particularly sections 27, 28 
and 29 of the Ordinance.) But our local laws 
have considerably modified and indeed changed 
the rule of the French Original. The door, in 
Mauritius, is thrown open much wider to parties 
desirous of taking the benefit of this remedy than 
it is in France. By §21 of our Ordinance, it is 
enacted that : *^ From henceforth, any debtor, not 
^* being a trader and being in insolvent circums- 
" tances, may petition for leave to make a Cessio 
** Bonorum^ although he may not be a prisoner for 
^* debt, and such petition shall be filed in the Be- 
" gistry of the Supreme Court. " Nothing can 
be broader or wider than the above words, and, 
notwithstanding the ingenious arguments of Mr 


the law^ terms of reetricdon or limitation aufihoN 
rizing me to limit the operation of the Ordiifimaa 
in the way now contended for. In truth, so widely 
has the older law been departed from that we 
find, in § ol, that even Foreigners are bronght 
under the operation of the Ordinance, and under 
§ 35 the voices of f in number and value of the 
Creditors are, in certain matters, declared to be 
binding upon the minoril^, two innovations con* 
trary to all former rules on the subject. 

But again, by the late Ordinance of 1864, (No. 
31) not only can the relief from imprisonment 
for their debts be granted to Insolvents» upon 
their making the assignment required bj law, but; 
in certain circumstances, they may obtain a foil 
and complete discharge of all their debts existing 
prior to the filing of their petitions. It can no 
longer therefore be argued, with any force or 
reasoning, that the only thing to be gained by a 
Cessio Bonommy in Maoritius, is exemption from 
Imprisonment ; on the contrary we see that the 
applicants, on clearly 'establishing certain things, 
to the satisfaction of the Court, may, not only 
secure an immunity from caption of the body, but 
may have an absolute discharge of all their debts. 
The test, therefore, of the competency of an 
application for Cessio Bonorum which is here 
maintained by the opposing ^editors, viz ; 
that the applicant is liable to be incarcerated for 
debt, if it ever was a test in Mauritius, cannot be 
said to exist any longer, since, by our existing 
law, so much larger a remedy is now open to pe* 
titioners. 

There is another consideration worthy of atten« 
tion in the present case. The position of the par- 
ties here is peculiar, and is certainly a tavorablo 
one for granting the piayer of the petitioners, if 
what is asked be not plainly incompetent. Mrs» 
Bazire and Mrs. Yaudagne are two of the three 
heirs of a gentleman who has left one of the Ur« 
gest successions ever accumulated in the Colony, 
but loaded at the same time with a very seriooi 
amount of debt. This is not the case, it will be 
observed, of a lady standing by hersef alon% who 
being protected from imprisonment does not re* 
quire a Cessio Bonjrum, so far at least as to pro* 
tect her person from incarceration ; it is the case 
of two out of three heirs of a succession, at first 
accepted by all the heirs as a lucrative one, but 
which latterly threatens to turn out the reverse* 
In this inheritance the three applicants are 
equally interested, and it is plain that joint 
measures for realising and distributing this joint 
estate are highly expedient, if at all within 
the law. It appears to me, for the reasons already 
stated, that the Petitioners are within the law as 
it actually exists in the Colony. 

It is said that the heirs neglected to avail them* 
selves of the precaution of taking up the inheri-' 
tance " sous bénéfice (Tinventaire,** But there is 
no reason to doubt that they did so in perfect 
bona fide. The estate was then believed to be a 
very rich one. 

It is difficult to see how the Petitioners can be 
reproached with a position v^hich places their 
own private means as well as the succession of 
he late M. Lanougarede at the disposition of 
their creditors. 


AUU 


t most flierefbre repel the objections stated to 
',fye competency of the petition» of Mrs Bazire and 
••Mrs Vaudagne, and the proceedings will go ob 
at the instance of all the three parties. I need 
not add that not.' ing is now decided beyond the 
single point of the competency of the applications 
of Mrs Bazire and Mia Vaudagne. 


Sapreme Court. 

Appbl d'un jugement de Magistrat de Dis- 
trict (PaBTIB CobRECTIONNELLeX — S^UES- 
TBATION ILLJÉGALE DE LABOUREURS lîmiENS PAR 
tVJR EMPLOTEUR,— PeiNE,— COîfPiTENCE DU 

Magistrat, — Rjéduction de la peine. 

Appeal prom a conviction of District Ma- 
casTRATB,— Unlawful detention of Indiak 

LABORERS BY THEIR EMPLOYER, ^ PENALTY 

-Jurisdiction op the Magistrate,— Amend- 

MBfT AND reduction OF THE PENALTY. 

MONTILLE AND ORS,- Appellants. 

Versus ; 
THE QUEEN,-Bcspondent 

Before ; 
The Honorable M. Justice Bestel. 


Hoir. H. Kœnig,— ) ^ « ^ 

HoN-L. Arnaud,— f ^^ Counsel ior Appellants. 


(It would appMr, from the Itéeofi, tint flié 
parties charged, and amongst them (viz) Aleide. 
Azenor a/ws Azenor, Etienne MontiUe alia* de 
JUontille, of their own accord, preset ted them 
selves m the. District C!ourt of Grand Port on the 
Uth June now last past, before the Magistrate 
ot the said District, and « after having heard the 
^^ said charge respectivelj said that they were not 
guilty thereof and did not require farther time 
to answer thereof." Whereupon, and parties 
ueard, the Magistrate preceded as foUowa : 

^ " I do, on thii23rd day of August, in the year 
^^ one thousond eight hundred and sixty W 
« f f ^'ct the said Alcido xMontiUe, otherwise cal- 
^ led Alcide de MontiUe, of the ofienoe charged 
u HPo^him as aforesaid, and under Art : 258 of 

. >T ?*"„"' ^•'^ °^ *J»« Colony, being the Ord. 
; No 6 of 1838, 1 do therefore adjudge*: lo. the 
. e,-?-' MontiUe, . otherwise called de Montille. 
tor his said offence, to be imprisoned and kept 
to hard labor iu Her Majesty's Gaol of Grand- 
i ort for the space of twelve months, and to 
pay a sum of £ 50 as a fine. 

.. 1' ^^: ■^?."0'' MontiUe, otherwise called Azenor 
de MontiUe, for his said offence to be impriso- 

^^ ned in Her Majesty's Gaol of Grand-Port' and 

^^ kept to hard labor for the space of six monthi 
and to pay a sum of fifty pounds sterUnir 

' a fine. 




J.H. Sladb,— AppeUants' Attorney 

S. J. DouGiAS.— Subs. Proc. and Adv. General, 

J. ifOCCHBT,— Bespondent's Attorney. 

23rrf November 1865 

JOùa was an Appeal from a Judjrment of the 
District Court of Gnmd Port, of theVrd Augts? 
lis^ giTen upon a Charge preferred against the 

îïïLf ''rt"*'^ -J S?"*"^?' ^""''«'■' Inspector of 
PW^ <rf the said District, for that, "on the 

m day of May, at about 3 o'clock, a. m, in 
. ï?/*^ "^. ^" ^'^ <*"« thousand eight huo- 
^2?.!^ ^^7- ^t! 'i ^'^^Fond Eltate, in 
ftte said District, he found part of a buiWioff 

lï ^*^. ""^T^ .*' " P"**"» '" ^tiich weri 
gfi»^ thirteen Indians^^to wit : Veerasamy, 

«Wnndoo, Ramen, Chiniavadoo, Miniapin 

wny, Ramassamy, Chedembrnn, Poi.' 

^Bamdoo, Venkiah, Nagamah and Veerasoo 

*ew inmigrsnts, Uborers of the aforesaid 

•»% and one Toolsy a guardian and laborer 

jMUte aforesaid, acting as gaoler." And 

'^ii?^.*'"V.^°'"" reason to believe 
•1»B thirteen Indians aforesaid had been 
Uy arrested, detained and sequestrated 

-j^i^*r ..t ^o°*'l'e, otherwise caUed Ai- 
de MoatiUe, and one Azeoor Montille 
wise cdled Azenor de Montille, both ot 
,J[ond Estate aforesaid, aided and abetted 
^in and Mahmod Saib, Sirdars, and the 
loolsy, guardian and laborer, and Esaï 
. overseer and Book-keeper, aU of the 
aforeaaid, as weU as by Etienne Montille 
otherwise cdled Etienne de Montille, 
«f the aforesaid Estate j in as much as the 
mmeà did knowiogly lend the place for 
h-g the aaid Illegal detention and seques- 
conttary to the form of the Ordiwiuce 
CM© nude aod provided." 


m 


3o. Tnoky, for his sai^ oflittioe, to be irapri- 
^^ soued in Her Majesty's Gaol of Grand-Port. 
and kept to hard labor for the space of three 
months. 4o. Etienne Montille, otherwise called 
^tienne de MontiUe, to forfeit and pay fifty 
pounds Sterling as a fine. I do further adjudj» 
that the said Alcide Montille, otherwii caï 
led Alcide de Montille, Azenor Montille alku 
^enor de Montille, Toolsy, Etienoe Montille. 
abas Etienne de Montille, be severally and 
coUectiveiy bound to pay a further sum of fifty 
three pounds and eight shiUinga sterling, u 
costs, and be likewise severally and collectively 
bound, for the payment of their respective fines, 

« '^t «" • , f """ ?*^ *° immediate payment of 
the said fine and costs, to be imprisoned and 

„ f ?* ;:f«Pf«H7o>y to hard labor in Her Majes- 

.T^' ^'^- ""^ «<*?««»» of EUemie Mon- 
tille «/w* Et.enne de MontiUe, whose impri. 
sonment shaU be done without hard hbor. And 
I direct that the above fines and costo afore- 

" ^â „f ??'*' '?^ *^.' ^'^ «^ ^'^ District Cas. 
«aie Q^eS; "'* *"*' use of Her Majesty 


" Given under my hand ete,, etc» The Convic- 
tion was appealed from on the foUowing gSidlT; 

« lo Because the said Conviction is based and 
given upon facts of which the ApillTtTWe 


« cord!^.^" F!"'* ^I ""y ^^ evidence; «c- 
cording to the law of the country, and that the 

« sTn^r.' f""" ^/ "^^ Magistral; and bî £ 
supported Mcordiflg to theFrwch CriminSîïr 


** Botgectcu 


aad lUkColuMitliiioiud is to britisb 


u 


3o. Because the Magistrate has giveû his De- 
" cision in direct opposition to tlie evidence. 

" Because, as to the Appellant Etienne de 
^ Montille, it was proved, bj a notarial deed dulj 
*^ registered and transcribed, that, having leased 
** his property since the year one thousand eight 
" hundred and sixty three, he had, from that time 
** been di possessed of the whole of the said pro- 
<< perty, on which the alleged misdemeaaor is 
** supposed to have taken place. 

*' 5o. Because it was most materially and legal"^ 
««ly proved, both by the Plaintiff's and Defen- 
*^ fendants' witnesses, that Alcide de Montille, 
" one of the Appellants, was not ia the District 
'^ of Grrand Port at the time the alleged imprison- 
** ment is supposed to have taken place on the 
'< Estate called Beau Fond. That in fact the said 
'' Alcide de Montille was in Port Louis with the 
*^ Magistrate himself, and at that time travelled in 
*^ the same raiTway train with the Magistrate of 
« Grand-Port. 


** 6o. Because, to arrive at the Decision now 
^ appealed against, the Magistrate did, without 
'^ that wisdom and prudence which must preside 
*^ over the legal disquisition of legal evidence, on 
^ which the freedom of the subject reposes, most 
" evidently torture and^stort the evidence afore- 
** said. 

** 7o. Because the Conviction or Sentence now 
" appealed against, being based on the Plaint filed 
^ by the Plaintifl^ now Respondent^ the evidence 
** heard in support of such Plaint ought not^ as it 
« has been done and practiced by the Magistrate^ 
^ to have stretched out of the accusation theiiein 
*^ contained, and especially, as regards the time ai 
^ which the alleged imprisonment is supposed to 
" have taken plaœ, so as to enable the Appellants 
*' to defend themselves. " 

At the hearing of the Appeal, the Hon. L. Ar 
HAUD and H. Kcinig appeared for the severa 
Appellants Montille or de Montille in support of 
llieir Appeal, and the Substitute Procureur and 
Advocate Grenei'al for the Crown supported the 
GoDvidion. 

The main ground of Appeal rested upon at the 
trial, thoogh not stated in the reasons of appeal, 
but not objected to by the Crown, was lo. a plea to 
the jurisdiction. 

In support of this reason or plea Arnaud and 
KofiKia referred the Court to the text of the Dis- 
trict Magistrate's Ordinance (Criminal Side.) Art. 
101 which is thus worded : ^* Every Distiict 
'* Court shall be a Court of Criminal Jurisdiction, 
^ and shall have cognizance of all questions of 
^ fact and law in all cases of crimes or of ofien- 
** ces not punishable by death or transportation ; 
** provided that it shall not be lawful for any 
*^ District Magistrate to award, i^nst any offen- 
^ der, a severer punishment thim imprisanmeni 
<< for a period not exceeding twelve months, with 
'^ or without hard labor or any fine not exceeding 
'< £ 50 sterL and when the Magistrate shall think 
** the case liable to a severer punishment, under 
*^ the Penal Code^ he shall proceed in the manner 
'' prescribed by Art. 47 of the present Ordinance. 


Counsel contended thàr«&el)âîGR0^ Jliihbfti 
had departed from the kw by â ctimtiUuIoB^of. 
"punishments which, the text of thé là# r^ttiriâ^ 
should ever be kept distinct; thàt^he had not odly 
awarded the maximum of imprisoDment bat 
also the maximum of the fines, whereas hé should 
have confined himself to the award of one or the 
other punishments» in obedience to the letter of 
the Ordinance which, being a penal statate, requi- 
red to be construed strictly. That a Magistrate 
acting without the limits of his jurisdiction was 
as much non Judex as one who, without a com- 
mision, might be bold enough to take apon himself 
to sit in judgment over Her Majesty's subjects. 
That the Decision given in the one as in the other 
case would be, in law, any thing but a Judgment, 
a mere nullity, which, as such, could not be bus 
tained, and must be set aside. 


The next ground of appeal m*ged by ÂUfiuo 
was the Badnest of the Conviction, which had 
been based and given upon facts of wMch the 
Appellants were not accused, and against which 
they could not c^er a defence ; such as for 
instance the orders alleged to have been given, 
by the Montille or do Montille foc the se* 
questration charged.— -These alleged orders are 
not mentioned in the Criminal Information, nor 
is the date mentioned when the alleged orders 
were given. Had a time certain or approximate 
been stated in the Criminal Information,the Defen- 
dants (now Appellants) would have been placei . 
in a position to prove the non-giving of any sudi 
orders, and thus exonerated themselves from ths 
guilt imputed to them of having ordered the com- - 
mission of an illegal act, of which they were f as* 
pected, it is true, but of which they could not 
have been convicted, had no evidence been allow* 
ed of the existence of such alleged and non-char- 
ged orders ; not only was that evidence inadmis* 
sible, in law, but also irrelevant to the issue. 

The charge was that the Appellants, MonfiBe 
or de MontUle, *^ had sequestrated " the IndiiAa. i 
in the Criminal Information mentioned, wl 
necessarily implied that they had, in their 
proper persons done so, and not by the i 
mentality of others under their orders. 


Upon such a Charge, proof was required of J 
active and personal part taken by each of ^ 
accused in the sequestration of the Indians, 
default of any such proof an acquittal, as to 
at least, must have been recorded. Bat the 
ance, by the Magistrate, of évidence on fiicti* 
charged, has led to the verdict complained 
If it should be said that the evideaoe 
were not inadmissible it was certainly irrelil 
for proof that orders had been given» by the 
pellants, for the sequestration charged was 
evidence of the Appellants having, with. £ 
own hands personally sequestrated the Indu 
mentioned, and could not conduce to the 
sion of the issue raised (viz :) Whether or. 
the Appellants suspected of the aequeal 
charged had personally taken a guilty part. 
such sequestration. 

In answer to the several grounds of Api 
the Crown Counsel unhesitatingly Bnpported 
Conviction as sound in fact and in lair. 

The &ct had been found by tiie Mi^straie 
I on questionable as alleged, but on most 
tory èvidenee. 


ffîtfathâ merits or weigUof thisevideitce, the 
mellRtfl jarisdiction had notliiiig to do ; of this 
ïhè MigJetrates alone are Jadg68,(PALEr Cowie- 
(foH. P- 1'8. § 6,) and alloTring the evidence 
to be as onaatidâctoiy as it was said to 1>e, the 
ooly point tor the coaaideration of the Court of 
Appeal was not the correctness of the conclusion 
(lr»ffn from the evidence, but merely whether 
there waa, in this as in all similar cases, sufficient 
legal evidence to ^ to a Jury. Beyond that the 
Coart will not and cannot exercise judgment 
upon the credit or weight due to the &cts from 
irtiich Ibe conclosion is drawn. (Palet od Con- 
Bfc/iwP. 178§ 6.) 

The finding »f the Magistrate Is blading upon 
tiie Court of Appeal, and the latter has merely to 
Kcertain that the ponishment be appropriate to 
the ofience. If so, to affirm. If not, :iQ terms of 
Art 123 of the District Ord. (Criminal Side) to 
inund mob Conviction. 

With reference to the matter of law, the Crown 
CDunsel maintained that the power of camalating 
tbe two panishmenta was strictly legal. 

Art 101 of the District Criminal Ordinance, 
in defending the jorisdiction of the District Court, 
ays in express terms : " Every District Court 
■■ «ball be a Conrt of Criminal Jurisdiction, and 
" shall have cognizance of all questions of fact 
" and law, in all cases of crimes or of ofienCes, 
"not punuAofi/e by death or transporiation." 
Hence it necessarily foUvwa that the ofience 
cfaarged in this case, and tried by the District 
Court of Grand Port, not being a crime or offence 
punishable by deatli or transportation, was clear- 
Ij within the jorisdiction and cognizance of the 
District Court. 

It bad been said, in placing within tlic juris- 
diction and cognizance of the District Court all 
vimee or offences not puoiahahle by death or 
■ ■" n, the law had very wisely and care- 
ed the nature and limited the dura> 
lint of the punishAents to bo awarded. 
aay'9 Art. 101, " that it shall not 
'or any District Magistrate to award 
' oiender a severer punishment than 
mt for a period not exceeding 12 
ik or ^oidiout hard labor or {not) 
ne not exceeding £ ôO sterlg." That 
ite in awarding imprisonment and 
it the Appellants had oonunitad an 
lich vitiates the Conviction, which 
lily be quashed. 

ig that the Magistrate had not the 
word imprisonment and a fine, 
sbonld have awarded imprisonment 
toe singly, it did not follow that this 
Dm the text quoted was auch an il- 
lewasorily to draw after it the nui- 
hing of the Conviction appealed from, 
>ii]g he may have exceeded his po- 
Eiment might safely be granted. But 
e tbe consequence of that excess of po- 
it the Conviction on thatacoountshidl 
lull in law and quaaliable, but amuu- 
A^poUite Court, in terma of Art, 


123 oi Diaf. Ciim. Ord. by reducing the punish- 
ment within the limits of the law, or by substi- 
tuting the punishment decreed by law should a 
wrong punishment have been erroneously awarded. 

The Crown Counsel went further and conleud- 
ed that thei-B was, in tliia case, no necessity for 
the exercise, by the Court, of ita power of amend- 
ment in as much as the cumulation of punisliment 
complaineil was perfectly legal. 

After giving jurisdiction to the Magistrate over 
all crimes or offences not punishable by death or 
tranaportAtion, the article states, said the Crown 
Counsel, the two kinds of punishments to be 
awarded by the District Magistrate, either impri- 
sonment not exceeding twelve months, or a fino 
not exceeding £ 50 ; should the Magistrate eltct 
for an imprisonment, he is warned that this pu- 
nishment shall not exceed 12 months, should 
he elect for a fine, be is told that this ane shall 
not exceed £ SO. But whether he elects one of 
the punishment?, or makes up his mind to uwurd 
both the one or the other, he ia bound, in either 
case, to see Chat the imprisonment awarded do 
not exceed 12 months and tho fine £ 50. ilcDco 
It was inferred that the place of jurisdiction was 
not supported, either by the letter or the Bpririt of 
articles quoted, and mast therefore be overruled 
and the Conviction affirmed. 

In their reply Ahnaod and EtENiu again 
laid great stress upon the wording of Art. 
101 nhicli, in mentioning 'the puoishméut to be 
awarded by the District Magistrate, enacts that 
these punishments shall be imprisonment or (not 
and) fine and that " it shall not bo lawful for any 
" District Magistrato " to award any other mmish- 
ment but the two above mentioned for the time 
and amount apecified by the Anicle and not other- 
wise. Were the construction put upon Art. 101, 
by Crown Counsel, sound, the result would be 
that, by cumulating the two puniabmente. 
a District Magistrate would be empowered to do 
indirectly, as in this case, that which the law haa 
said that it shall not be lawful for him to do. Tho 
Magistrate has given the maximan of imprison- 
ment and the maximum of fine ; after which ha 
awards, that, on default of immediate paymeul 
of the fine, the defaulters do undergo an addi- 
tional imprisonmeut of bo many weeks or months, 
thus oxueeding, as to one of the accused, by 3 
months, maximum of imprisonment and in fact 
warding an imprisonment of fifteen months. 

This vei'y exoesa of power establishes the 
Magistrate's want of jurisdiction and entitlw 
the Appellants to claim at the hands of the 
Court tbe quashmg of the Conviction appealed 
from. 

JUDGMENT. 

I shall deal first with the plea of jurisdiction 
which, if allowed by the Courts must necessarily 
draw after it the quashiog of tbe Conviction, 
and thus render needless any enquiry into the 
merits of the other objections taken agaiost tin . 
Couvictluu. 


•( 
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Before the establidunent of the District 
Ciourtfl in thitf Island, there was but one Court : 
** the Tribanal Correctionnel," empowered to take 
cognizance of all the cases now placed within 
the jurisdiction of the District Court. *^ lie Tri- 
" bnnal de Première Instance connaitra, sous le 
** ûiare de Tribunal Correctionnel, de tous les dé- 
*' lits et contraventions dont la peine excède 6 
'* jours d'emprisonnement et dix livres sterling 
'' d'amende, (Art. 131 Code d'Instruction Crimi- 
nette.) 

The ^'Tribunal Correctionner was empowered, 
on' Conviction, to award the following punish- 
ments : Art 7. (Penal Code.) lo. Imprisonment 
with or without labor. 

2o. Interdiction for a term from Civic, Civil 
or Family rights. 

>3o. Fine 

Art. 9 — ^Fine and special forfeiture are punish- 
tnents common to Criminal, Correctional and Sim* 
pie Police. (Police matters.) 

Art. 31 — '* When fines and costs of suit have 
" been decreed in &vor of the Crown if the offen* 
" der, after the expiration of his punishment shall 
not pay the amount thereof, he shall suffer im- 
prisonment for as many days as he owes 
shillings ; nevertheless such imprisonment shall 
" not exceed six months.'^ 

Under the head of Greneral provisions the Pe- 
nal Code, Art 369, further says : ^' In all cases 
^ where a fine is ordained with any pumshmentj 
^'theOMfft mayiiward those punishments together, 
" or one of them only, provided such punishment 
'^ shall, in no case, be less than the punishment of 
^^aUm^ police." 

This last at tide and Ai*t. 9 of the Penal Codci 
shew that the various Coorts of Criminal juris- 
diction, from the highest to tiie lowest had po- 
wer, either to cumulate the punishment of impri- 
sonment and fine where so ordained by law, or to 
award either the one or the other singly. 

* 

Had the District Ordinance (on the Criminal 
aide) been silent as to tiiepunishment8,to be awar- 
ded by the District Courts, these Courts would 
have inherited the powers of the late " Tribunal 
Correctionnel ** and' among others the' power of 
cnraulation complained of. 

Under the Penal Code the *' Tribunal Correc- 
tionnel " might have giveti two years* imprison- 
ment fbr the same offence which at the present 
day cannot be visited but with an imprisonment'! 
not exceeding twelve months» The fine, in a like j 
manner, might have reached a higher amount than 
£ SO allowed by the District Court, ( See C. P. 
Art 280 and 258.) 

Hie reduction of the Distarict Court's powers 
of ponishment^ when compared with the powers 
of the ''TribnndGorrectiooner which it has repla» 
oed; is 8etf«0vident. 


This first part of Art; lOl is undoiibisAy a 
departure from and, in so far, aiTé|Miiilof thd'Ol}^ 
and more extensive- powers of the < '^ TribodER^ 
Correctionnel." 

Whether any farther reduction in the powers 
of the District Court, by depriving them of the 
power of Gttmukting tiie two punishments, was 
contemplated by the legislature, may well be 
doubted. 

The text of Art. 101 Dictrict Magistrate's Ord« 
(Crim. side) apparently supports the opinion 6X«* 
pressed by Counsel on this point. ^' Provided^'* 
says the Art., *' that it shall not be lawful for any 
District Magistrate to award a severer punish- 
ment than 12 months imprisonment with or wi- 
thout hard Uhor or not and any fine not exceed- 
ing £ 50 sterling. 

But if the word or^ used in the Article, is to 
lead to the conclusion that the District Magistiu- 
te can award but one of the punishments mentio- 
ned, what is to become of the provisions oftha 
Penal Code requirinsc that certain crimes or 
offences be visited with the two penalties of 
imprisonment and labor ? — Either tiie require- 
ments of the Penal Code muat be disobeyed, or if 
obeyed the Magistrate must necessarily have ths 
power of cumulating the two punishments in 
cases not punishable by death, transportation or 
réclusion. 

That, in such cases of an enai^ed cumulatioa 
of punishments by the Penal Code, the District 
Magistrate shall not award a severer punishment 
than twelve months instead of twenty four 
months imprisonment, with or without- labor, and 
a fine not exceeding £50 sterling in lieu of a 
higher fine which might have been awarded by 
the " Tribunal Correctionnel, " is perfectly, intel- 
ligible, and would be so far as a repeal of the 
powers vestad in the '^ Tribunal Carrectionnel,* 
but not such a repeal as would annihilate the 
enactments of the Penal Code of the Island. 

# 

If the term of imprisonment or amount of fine 
be determined by the Penal Code, the Magistrate 
is bound, by the term of imprisonment and amount 
of fine so determined, however unpowered he 
might be by the District Ordinance to award more 
of the one or of the other. 

Snchofibnces as are puati^bie, eithenby impci« 
sonment alone or- by a fine only, the duration of '- 
the one, and the amount of the other 'being deitf* 
mined by the Penal Code, that punishment and , 
that punishmen t alone, can and must be . awarded 
by tiie District Magistrate notwithstanding an 
increase of power of the District Coart Ordinance» 

But, in every case where the dnratlonof impri-* 
prisomnent or the amount of fine is not exprès*- 
sed in the Penal Code,but left to the diacr^ion of 
the Magistrate, then it is that wiiether he an-* 
mulates imprisonment and* fine or awnrda the 
one or tiie other, as tiie case may be(. he is Mmûy 
to conform to the requirevnents of Art. 101 a^to 
the duration of the imprisonment and ^e mawumt 
of the fine. 


:iWG^9ktvKik)n recoticites tto apparent con- jretorarit; directly tendbg as it did, to'tliè''proQf , 
,fict between the Penal Code and the Disirict | of the matter at issue. The Magistrate was 


"èourt Ordinance, and does not deprive the Penal 
law of its salutary terrors. 

^ These several desirable ends, secured bj the 
coiuitruetion put, by the Court on the enactment 
of Art. 101, fully warrant the Court in giving it 
the preference over the construction adopted by the 
defence, and in overruling the plea of jurisdiction. 

As to the Magistrate having exceeded the term 

of imprisonment allowed, by decreeing that^ in 

debult of the ipmiediate payment of the fines by 

tbe Appellants, they sould respectively undergo 

sJoDger or shorter imprisonment, it must be 

home-in mind that '^ the Justices (District Magis- 

*' liâtes) need not, upon the Conviction, adjudge 

'^ that if the penalty be not forthwith paid, the 

'* otteDder shall be committed &euy but may, after 

" affirmation of the Conviction upon append com- 

" mit the offender for refusing to pay the penalty, 

(Palet on Convictions. P. 195.) and Ai>ticle 116 

District Magistrate Ordinance. (Criminal side.) 

The imprisonment ordered in the Conviction, 
on non payment of the fine, may the more easily 
be treated aa surplusage, as there was no necessity 
for its appearing at all in the Conviction. Its ap- 
pearance therein cannot therefore vitiate the Con- 
viction or in any way bear on the question of Ju- 
risdiction. 

I thereibre overrule the plea of jurisdiction and 
now proceed to dispose of the other grounds of 
appeal, 

And lo — That which refers to the badness of 
the coodition because of uncertainty. 


therefore, justified in allowing the evidence ten- 
dered by the prosecution to that efiect. 

Had the now Appellants been at all embar- 
rassed in their defence by the admission of such 
evidence, or by the absence of the date or dates 
at which such orders had been given, they should 
ha?e called on the Prosecutor to supply them with 
the neoessary particuUrs, and move the Court 
for time to adduce evidence to rebut the giving 
of any such orders at the given date or dates. 
But such an application does not appear to have 
been made ; for, on reference to tho Record, I 
find the Magistrate stating^ but two objections 
which were taken before him, (viz.:) " La pre- 
" mière, que la Plainte n'accuse personne d'une 
" manière directe et positive. La seconde se 
" réfère à la date, et la défense soutient qu'au 20 
" Mai, MontUle était absent." Both oi' which 
objections were overruled. 

The Court cannot, on Appeal, eutcrtaiu objec- 
tions not previously subnutted to the Court below 
and must therefore overrule this objection made 
at so late an honr. 

With regard to the insufticiency of the evi- 
dence, in support of the conclusion arrived 
at by thé Distriot Magistrate. " Tho degree 
of credit due to the evidence on cith^ side 
.is entirely for his (the Magistrate's) considera- 
tion. For Justices, (or District Magistrates) 
upon these summary proceedings, ai*e placed in 
" the situation of a Jury, and their judgment is 
" conclusive as to the facts brought before them. 




« 
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The uncertainty complained of lies in the fact 
that the Criminal Information does not charge the 
now Appellants with having given any orders for 
the sequestration complained of, nor does it mention 
aoy date at which such orders had been given. 
Not charged of having given* such orders, the ac- 
cuaed could not be prepared, with counter eviden- 
ce, to meet an accusation not appearing on the fa- 
ce of the Criminal Information. 


Crimioal Information, was both admissible and ^ Such being the case, this] Appeal must be dis- 


'* The general rule upon this subject, in Crimi- 
" ml as well as in Civil cases, is that nothing 
" diall be given in evidence which does not direc- 
** i^ tend to the proof or disproof of the matter 
^ IB issue. To this general rule there are how- 
'^ w some exceptions ? Asghibold, Crinu Pleads 
* p, 183. See also Taylor's Ih : Vol : I. p. 194- 
» $.19d*p. 240 § 245-p. 241 § 246 Edit : of 1848. 

The iseue in this case was whether tlie Appel- 
iaBfis were or were not guilty of the sequestration 
, disrged. 

Though they might not have sequestrated per- 
umjfy and with their own hands the Indians 
tneationedy they might nevertheless be guilty of 
seffnestratioQ through the instrumentality of 
ethiirs. 

Evidence that the accused had given ord^s for 
the sequestration charged, tho' not stated in tho j 

tfv:M.;M«l TM#&^v*mftfînn. «raa both admiflflihlA saiA I 


** Itis sufficient, therefore, to authorize a con- 
viction, that there is such evidence before 
the Magistrate as might, in an action, or au 
" indictment, be left to the Jury and the Court of 
" King's Bey^li, when the Conviction is brought 
" before it, will not examine further to sec whe- 
ther the conclusion drawn by the Magistrale 
be, or bo not, the inevitable conclusion from the 
evidence." (Palet on Con. Ed. of 1838 P. 59. 
178.180.) 

In this case there was sufficient legal evidence 
which would have been left to the Jury, had the 
Charge been enquired into by the Court of Assize. 


u 


u 
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Had the facts found by the Magistrate been 
found by a Jury, the presiding Judge's duty 
would have been to order the verdict of 
the Jury to be recorded and to proceed to judg- 
ment. Sitting here on Appeal and having ascer- 
tained that the subject matter of the Charge was 
within the jurisdiction of the District Magistra- 
le, that the evidence adduced before him wad 
I both legal and sufficient to be left to a jury, that 
the Magistrate placed in the situation of the jury, 
afler weighing the evidence on both sides, had co- 
me tothe conclusion that the parties tried before him 
were guilty of the oifence laid to their chai*ge, his 
finding being conclusive as to the facts brought 
before him, I am precluded " from examining fur- 
" ther whether the conclusion drawn by the Ma- 
'^ gistrate be or be not the inevitable conclusion 
" from the evidence. ** 


ttiiiêd,i&^ H if i€Oôirdiiigijr diftoisMd with Caste. 
The CoDTfetiOD is accordingly affirmed. 

Bat in sopporting this Conviction^ I shall amend 
ithj reducing the punishment awarded, in as 
much as it has been ordered by the District Court 
that the imprisonment awarded should be under- 
gone vriih hard tabor^ 

I order therefore that the imprisonment awar- 
ded by the District Court be undergone without 
hard labor. 


Bttprame Court. 

Sa^nESTSE, — ^PBOLONGATIOIf BV SE^UESIU. 


S£Qt7EST]UTI01f, -- PbOLONOATIOK OF SEQUBS- 

TBATION* 


Inr$ : 

COUTUEOUT BROTHERS. 

Before: 

HisH<mor the Chief JnooEand 
The Honorable Mr Justice Cousr. 


£. LsOL£ziO|««»Of Counsel and ationsf M 

Couturout Brothers* 




4M Augusiy 1865. 


This was a motion by L^lézio Senior for the 
sequestration of the Estate *^Moni MaaeaT* on the 
conditions stated in his application to the Judge 
at Chambers. 

In support of his motion, Ljscl&io produced 
the written consent of all the mortgage creditors 
of the said Estate, as the also written consent of 
ait the personal creditors {créaneUrB ckHrogrO' 
fheUres) of the said Couturout Brothers, with the 
ionly exception however of Brunet^ one of the 
said personal creditors of Couturout Brothers* 
(Vide Supra, Vol. HI P. 109.) 

After due consideration o/ this motion, with 
the ûirther consent of all the personal creditors 
of Couturout Brothers with the exception of the 
personal creditor above named. 

The Court does hereby order the sequestration 
moved for on the conditions and at the rates in 
the smd applicaion setforth, for the space of four 
months from the date of the present Judgment. 
It does further order that the sequestrator do depo- 
sit monthly accounts of the advances by him made 
in tiie hands of the Begistrar of the Court, there 
to be held at the disposal of the parties interested. 

Costs to be costs of Sequestration. 


WP«R 


s^RivY coujircii^. 


Jadgiuent of the Lords of the Jadieial Committee of tilie Fiitj Coimeil «a the 

Appeal of 

TH£ F£KIN3ULÂB AND ORIEKTAL gT£AM NAViaATION OOMPAinT 

V«nw. 

THE HONOBABLE FABQÏÏHAB efiAND. 

Frwn the Suprême Ootirt of Maniitiiu : 

DBUTBBBD 20TB 3\3Vl, 186<. - - ' 

(.rtde Supra Vol. i Page Q.) 


Preseut : 
LofiD Justice Knight Brucs. 
LoRG Justice Turner, 
Sib John Taylor Coleridge. 


1?fal8 is an Appeal Against, a Judgment of the 
Supreme Court of Mauritius in &vour of the-Bea- 
jKNident, wlio sued the Appellants for daaiages 
oocaaioned by their non«'delirfi7 at lifouritius of 
certain articles of baggage. 

The facts of the casQ appear to be that the Be»- 
poadent, the Chief Justice of the Court below, 
intending to proceed to the Mauritius with his 
family, took and paid for a ticket tor the pasr 
8^0 from Southampton to AlexaiUlria^.aAd ùom 
Suez to Mauritius, for which he paid one entire 
sqm of 315/. ; in tlio body ctf the tickist the en* 
^gement of tho Appellants waa stated to be aub' 
feet to the conditions and regulations endoraed 
GO its face, and at the foot of it^ the Bespondeot 
signed his acceptance in the followiog form-— '^ I 
hereby accept this ticket» subject to the oondi* 
tions and reguhitions endorsed thei'eon." 

. Ifumerous regulations bpth aa to the passeu* 
gars and as to their baggage were endorsed and 
M Ibe close of all was a notice conMnenciog thus: 
'* All parties are requested to take notice," and 
containing among other things the following 
clause, " that the Company 4o not hold them- 
Belyea liable for damage to, or loss, or detention 
of passenger's baggage." 


By the ticket it appeared that the voyage from 
Southampton to Alexandria was to be on board 
tbe " Ceylon/' and from Suez to Maoritluâ on 
board the ** Noma;" nothing, however, turns on 
^' this nor on the land carriage between Alexandria 
and Suazy although in the argument for the Res- 
Ipondent some reliance was placed on the fact 
the Appellants, during this iast transit» took 
celusively possession and charger of the passen- 
r'8 iiaggage, with some trifling exceptions of 
ieles required for immediate personal use. At 
'fiaes the '' Noma " lying a little distance out at 
^aaa^ ia «onseqttenee of the shallowness of the wa- 
fer» àkè passengers were conveyed to her in a 
moulU steam-boat^ the baggoge in another vesseL 
lÈwma on board this small steamer that, accor- 
Jdv^ to the evidenoe, the parcel in question 
-vwBB last seen. It consisted of cloaks, and 
oTer*coat,and plaids — articles which prdbab- 
Ijr had been retained for personal use. When 
Jjut Been, however, it was in the posses- 


sion, and custody of .cue of .the. erpanU of h^ ^ip* 
pellants. The Bespond.Qnt)3 femat^, seri;ant 
would have herself taken it on board the '$^00^" 
but the servant of the Appelants told her not to 
do spt for thaij he would itak^ PJW^^ P^^^ Mlie- 
ther it reached the '* Ndiuia " is VKOoertii|in, , It 
was missed by the Respondent wbe^ on boiird 
that vessel, and on the ariiv^ af JlJ^ijirjtius it. was 
not forthcoming. 

TTpan these ivcts tlie CoarC' bete w held t^at 
the law by wftich the ease trtes-'ié he ifi^MM 
the French law, v^hibh prël^ails generally 'at 
Mauritius, and that by the law that AppeUimts 
were liable. In the argument before their Loi*d- 
ships' the latter proposttfon ivas not seriously dis- 
puted, but it was' contei^ded that the Court be- 
low should have tried the case'br^ ihtrtêles of 
English latc^ Bad that wcooi^ing to those rtrtes 
the AppeUantsf wereprotectedy'^uder the circums- 
tances of the case by the tehnè "of th^r coittruct 
with the Respondent. On liis part, however, 
it was argued that even if the Court below were 
wrong as to the rule it ' had gOVërtièd itself b)r, 
yet the Judgment was right ei*^ upon the prin- 
ciples of English law. The dase was ably and 
learnedly argued, and'a very large mimber of iilu- 
thorities were eited ^r the- Respondent % the 
conchi^on, ' however, at «fftfchj fbeir ILordshipa 
hate arrived is that tlie Appellants are i^ght in 
both bf their propoSMlon«, abdHBonâequehtIy thtit 
the Judgment below cannot be supported. ' '" 


In stating the grounds upon whicd their .I^rcl.- 
shfps have firrived at tliis conclusion, it will not be 
necessaiy to review or distinguish between all 
the authorities cited in the argument ; eyeiy cue 
who is but moderately familiar with the tej^t 
books and decisions must know how easy it is to 
produce authorities on either side, when fho 
question is by wJmt lazv to interpret a contract 
made in one country, and to be performed, wfiol-. 
ly or partly, in another ; but if those be carefiilly. 
examined, it mil be fouhd^ ., after all» tliat th^ 
samç eeneral pirinciples havô^ for the most pai't^ 
prevailed throughout, and "that where the conclu- 
sions vary, they do so from distinctions mora or 
less minute in the facts. The general rule is 
that the law of the country tohere a contract is 
made governs, as to the nature, the obligation and 


Ûkû intèrpv^latioQ of U. ïhd parties lo a coif- 
tract aro eidier the suifects of the Power there 
ruling, or as tempwary residents owe it a tem- 
porary allegiance ; in either case equally they 
mltat be understood to submit to the law there 
proTailing) and to agree to its action upon their 
contract It is, of coui-se, immaterial that such 
agceamçtvt is not exprosieA in terms ; it is equally 
an agreement in fact, presumed de jure, and a 
fordgn Conrfc interpreting or enforcing it on any 
contrary rule débats the intention of the parties, 
as well as neglects to obaerTe the recognized co* 
mity of nations. Their Lordships are speaking 
of the general rule ; there are, no doubt, excep- 
tions and limitations on its applicability, but the 
l»resent case is not affected by these, and seems 
pertectly clear as to the actual intention of the 
contracting parties. 


This is a contract made between British sub- 
jects in England, substantially for safe carriage 
from Southampton to Mauritius. The perfor- 
inanoe is to commence in an English yessel, in an 
fingUsh port, to be continued in vessels which 
for this purpose carry their country with them ; 
to be iuuy completed in Mauritius ; but liable to 
breach, partial or entire, in sereral other coun- 
tries in which the vessels might be in the course 
of tilie voyage. Into this contract, which the Ap« 

Ellaiita mme and issue, they have introduced for 
eir own protection a stipulation, professing in 
its terms to limit the liability which, according to 
the English law, the contract would otherwise 
èare cast upon them. When they tendered this 
contract to the Bespondent and required his sig- 
nature to it, what must it be presumed that he 
understood to be their intention as to his stipula- 
tion? What would any reasonable man' have 
uaderstood that t^y intended ? Was it to secure 
tothemseWea some, real protection against rcs- 
Moaibility for acciddntal hêaes of luggage and 
for damage to it ; or to stipuUte for something 
to which, however clearly expressed, the law 
would aJlow no validUy ? This question leaves 
untouched, it will be observed, &e extent of the 
ognteroplated protection ; it asks, in effect, was 
it intended that the stipulation in, case of an al- 
legfid breach to contract should be construed by 
the rulee of the English Uto^ which would give 
some effect to it ? or by those of the French or 
«ny otiierlaw, aocoi'ding to which it wovdàhavenone 
but be treated as ar merely fruitless attempt to 
evade a responsiMity inseparably fixed upon the 
AmeUaots as carriers ? IJ^e question appears to 
their Lordships to admit of one answer ooly i but 
if thej take the Respondent so to have under êtùod 
the intention of the Appellants, they must take 
him to have adopted the same intention ; it would 
be to impute want of good fiuth on his part to 
suppose, that with that knowledge, he yet intended 
to enter into a contract wholly different in so im- 
portant an article ; he could not have done this if 
the intention had been expressed, and there is no 
dilibrence ad to effect between that which is 
expressed in terms and (hat which is implied and 
ctearly understood, 

r • 

The actual intention of the paities, therefore, 
mu8t be taken cleanly to have been to treat this 
aa an JBnâlish contract^ to be interpreted accor- 
ding to the rules of English lato ; and as there 
is no rule of general law or policy setting up a 
contrary presumption, thcii' Lordships will hold 


that the Court below was wroug in not governi 
itself according to those rules. 


% 


It is a satisfaction to their Lordsliips to fiod 
that in the year 1864, the Cour de Cassation in 
France pronounced a Judgment to tlie same effect 
in a case under precisely the same circumstances, 
which arose l^tween the Appellants and a Frooch 
officer who was returning with his baggage from 
Hong Kong, in one of their ships, the " Alma, " 
and who lost his baggage in the wi*eck of that 
vessel in the Bed Sea. The same question arose, 
as here, on the effect to be given to the stipulation 
in the ticket -, two inferior Courtis, those of Mar- 
seilles and Aix, decided it in favour of the Plain- 
tiff on the provisions of the French law ; tho Sa- 
preme Court reversed these decisions, and held 
that the contract having been made at Hong 
Kong, an English possession, and with an Eng- 
lish Company, was to receive its interpretation 
and effect according to English law. 

Still, as has been already intimated, tliere re- 
mains the question : What, according to English 
law, is the extent of the limitation imposed by 
the stipulation in the ticket on the responsibility 
of the Appellants. This is next to be considered: 
the case depends on the Common Law ; it is not 
within either the Carrières Act, of 1 1 Geo. IV, 
1 Wm. IV, cap. 68, or the Railway and Canal 
Traffic Asii. 17* 18 Vict., cap. 31. 

It seems now incontestable that at Common Law 
it is open to Carrières to limit their Common Law 
liability by special agreement with the consignor^ 
of goods ; and this, according to some decisions, 
even to the extent of relieving themselves from 
t^e conséquences of their own negligence. The 
eontract here is that the Appellants shall not he 
responsible " for damage to, or loss, or detention 
of passengers' luggage'' and tiie question is : 
what is the meaning to be given to the word 
^^ioss*^ Nothing can be more general than the 
words used by the parties. They do not enter 
into any distinction as to how the damage, loss, 
or detention may have been occasioned^ whether 
by pure accident, or through the negligence or 
even misconduct, of the Appellants. But the 
fiKsts of this case make it unnecessary to consider . 
whether, reasonably understood, they express an 
intention io protect the Appellants against ans* 
wering for gross negligence or po'sitive miscoa- 
duct. Upon this their Lordshaps express no 
opinion whatever. The tnissing baggage is last 
seen in its transit from the shore at Suez to the 
" Noma," in which it should have been conveyed 
to Mauritius ; it was then in the keeping of the 
Appellants by one of their servants. Their Lord- 
ships consider the circumtance that this servant 
insisted on having the keeping, and- refused it to 

1' the Respondent's servant, raises no inference 
against the Appellants. Ordinarily speaking it 
is a regulation prudent and convenient that the 
Company's servants, waÂ not the several passen- 
gers, should have throughout the custody of the 
baggage on board. It does not appear that any- 
thing was done but in obedience to such arqgiN 
lation ; at all events no inference of want of due 
care or honesty is raised b^ this circumstaBOS- 
How, after this, or when or whe&*e^ the baggage 
in question was lost, there is no evidence to show. 
It is difficult to say what loss would be pro»- 
tected if this w^ve not, or what meaning couM b« 


§ 

^«Mdiuibly given] to ttie lirord^ *' \<m!* whieh 

'T^OQld^ezclnde such a noa-arrival of the baggage 

^ this. Thiâ is a contract to be constraed on 

t>hQ general principles on which the construction 

^Qontracts is ordinarily determined. It would 

^% strange construction» and against common 

^•»<c,whcu the parties have used the simple word 

"loBs," to hold that they intended to limUiUi 

^oing to such cases as those in which the car- 

m^ilwuldbé able to prove all the circumstance, 

uid that those circumstances cleared them from 


atf'bla»e/,-w|i^c(fj|. Evei7 one must see (W 
this at least is not the oontract into which tiie 
parties have entered ; yet this in eflbct was the 
contention for the Respondent. Their Lordships 
have no doubt on the whole that the loss in ims 
case £ftlls within the true meaning oj^ tfie^ adpola* 
tton^ and that the Appellants are thereby protec« 
ted from being answerable for it. They will, 
thei'efore, hnmbly recommend to Her Miyesty 
that the Jndgmelit below be reversed, with the 
I costs in the (^urt below and of (bis Appeal. 


i>Mvir coirivcis.. 


* 


JvdgmMit of the Loidi of the 


Appeal of 


of the Privy Council on the 


BOOHECOUSIE a»d ÂNÛÏHEB. 

Versna. 
DUPONT AND OTHERS. 

ttom the Baptême Court of the Island of Mauritius^ 

DELITBSD ON THE lOlH DECEHBER 1864. 

("Vide Supra. Vol I. Page 97 J 


Present : 

Lord Justice Knight Bruce. 
Sir Edward Btan. 
Lord Justice Turkèr. 


in this case, considering the general law pre« 
'^''^iliiig in the Island of Maoriiios on the subject 
^ goods sold and dellTered on Credit, as to which 
^e&ult has been made in pajrment according to 
^he contract, and considering also the language 
of the instrument of tiie 22nd of September, 1859 
(Page 26. andseq,^ of the printed Record,) and es- 
pecially ihè cbnses in it which begins '* Le maté- 
*' riel et les plantations présentement vendus res- 
'' tent garants des termes " and " Les acquéreurs 
'* ont nâinmoins *^ their Lordships are of opinion 
that the good or bad fiiith of the Respondents— bj 
which designation we mean the seyen first named 
Iteapondents,— in the transactions brought before 
the Committee by the present Appeal is imma- 
teriid as to the validity or invalidity, the sound- 
ness or insoundnesB, of either of the Judgments 
tioder Appeal. 

The important question, in their Lordships' 
opinion, is whether the instruments and transac- 
tions subsequent to September 1859, destroyed, 
weakened or prejudiced the right of the Appel- 
lants, under the instrument of the 22nd of Septem- 
ber 1859, registered in October 1860, to be paid 
for the ^ p7nt '* sold by them to Messrs Bonnier 
and Blaillottz, according to the terms of that ins- 
trument, and to be secured and protected in that 
respect according to its provisions. And their 
Lorddiips' opinion is that that right remained 


in full force not with standing ^the itistrument 
and transactions subsequent to September 1859; 
and that whether the proceedings by means of 
which the Decision of the 28th'0f March 1861, (Pa 
ge 8 of Record) was obtained, proceedinge to which 
the Respondents were not parties, were wholly rd- 
gular, or not, in^U respects regular, that Decision, 
upon grounds of general law, and especially also by 
reasonpf those clauses of the instrument of the 22Dd 
of September, 1859, to which particular reference 
has been made, was consistent with right and jus- 
tice, and not at variance with any title vested ia 
the present Respondents; and that the Respon- 
dents* Action or proceeding of " tierce opposition" 
was unfounded and should have failed. 

Their Lordships, therefore, most humbly advise 
Her Majesty to discharge the Order of August 
1861, under appeal, to declare groundless the ac- 
tion of '^tierce opposition" in which that Order was 
made, and to stay all further proceedings in it ex- 
cept for the recovery by the4)resent Appellants 
of their costs of it, and to direct those cost^ and 
the present Appellants' costs of the present Ap- 
peal to be paid by the seven first named Respondents, 
but to declare also that Her Majesty's Order is to 
be without prejudice to any. question of account 
between the Appellants and those Respondents, 
if and in so far as any such question is or may 
be open between those parties. 
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iwigmeni of the Lords of the Jnilieial Oommittee of the Privy Coradl on the 

' appeal of 

CHAPMAN 

• ■ 

Versus 

• I , • • • 

THE ORIENTAL BANK CORPORATION 

From the Suprême Court of Haoritias. 

BIIIVBBXD 29th HABCn I860. 

(VideSufiià, Vol I, Page ^m and Vol 12^ Pagt %l,J 


' . • 


PB^ESENT : 

Losi> Justice KNIGHT BRUCE, 
Sib ÈDWAEDRTAN, 
I4.QRO Ji STICK TURNER. 


This is an Appeal fi*oin au Older of the Supreme 
,Çoart of the IsionOi of Mauritius» beariog date 
j^e5tk August 18[62/ by which Order the 
Court» in distributiug ,the proceeds of the sale 
of an estate called the Queen Ficioria estate, 
• garé priority to a Mortgage of the estate* in fa- 
^Tour of the Reapoadenta over a Mortgage of it 
4n&Toqr of the Appellants, thereby, overruling 
two Judgments of the Master of the Court, 
bearing date respectively the 1 9th July 1861, 
and Ufto 7lh Febf uary 1 962. 

The facts of the case are shortly these : 
JSdward Gh^^man, for some yeara previous to 
tfnd «p to t^fii time of his decease, carried on a 
large Mâ:cantile business in the island, in part- 
lierahip with oth^ persons» under the firm of 
^ward Chftmpan l^ld .Ço^.and fo^ some short 
t{mâ before pis decease^ AtbollBuxnett was his 
aol^.P^i^^r in this merci^itilç business. lie 
waaidao t)ie owner ^1 large estates in the island 
and amongst others of the Queen Victoria es- 
tate aod^ estates called. fVct^ordtxià liouisa. 

. %adeeddated.the, Sdtb June 18^2»- and 
lagialerrelin the island po^ the 2dd De^mber 
|8£4^.1ie mortgaged ..tiie Q»efin Victoria and 
9^0oilfordwM»U> the Appellants (who aramer* 
dmnta JB Loadoii),aiid ip Meaars J.aiid W.King 
(wliQ. after warda tranaftrrad their interests in 
Ihifl mortgage to the AppeUentsX for seenrtpg 
the anm of £20^000. He: died in the IsUmd on 
the 24th Jane 1854, leading a widow and. two 
diildreo, a son G^ge and a daughter Mary. 
Upon hia death eaeh of bis children became 
entitled» aeoardiBg to the laws of the-isUind, to 
000 third of his real and personal estate, which 
ftU to be diatribntad under those la wa, the re- 
matning third only ol suidi astatea being,, aceor* 
dîfffMf («teb htws^ suhjett to hia testamentary 
di0|^o9|tio&« 

By his Will, bearing date the 8rd June 1854, 
after .teeitiag that at his deeease each of his 
oUklrea'Wofnld bcoome entitled to one third of 
hia rail and personal estate os above mentioned, 
wbA Ûaà it Wai^iiitftrhis intention to make any fiir- 
ther proriaion for hi« children, he gave and^be- 


queathod to hi^ wife all hia real and personal 
estate, whether in the island or . elsewhere, of 
which he should by law have the power of dis- 
posal at the time of his decease, and subject to 
the above provisions, for his wife, and in full 
confidence tlyit his, childrei^ (although he coold 
not legally bind them by any further dispoai- 
tion of his real and personal estate distrtbatablo 
under the islaud laws) would consider them- 
selves morally oouud to carry out hia intention, 
^ he made certain provisions for other persons, <le- 
pendent upon the ampont of the income of his 
real and personal estate which should be fo 
distributable -after provision made for the pay- 
ment or security of his debts; and he declared 
it to be his wish that the arrangement of hia 
estates in the island should be entrnsted to the 
said AthoU Burnett, and .that the liquidation 
of his affîurs should be carried on as far as prac- 
ticable without any of his estates being sold,and 
that his wife and children should continue to cul- 
tivate hia estates and not sell any paht of them, 
unless compelled by ^aolnte necessity so to do* ; 
and he appointed his wife to be sole ezedutrix 
of his Will. Soon afler tha death of the tes- 
tator, his wife proved hia Will. Bofii the 
testators^ children were minors at^ie time of 
his death. On the 7th August 1854, the^f 
were duly cmsncipated by their mother, the 
widow, according to the provisiona of Article 
477 of the Code Civil ; and on the 8th of 
August 1854, at a family Council held for the 
purpose, Sholto James Douglas was, in pur- 
auance of Article 480 of the Code, appointed 
to be their curator. 

Où the 4th of September 1854, Mary Chap- 
man, the daughter, died. Upon her death her 
shareof the testator's property devolved upon 
her mother and her brother, the mother taking 
one fourth and the son three fourths, ^nd 
the tettstor's property in the island thus 
became Vested in his widow and his ion, 
as to five twelfths in the widow and* SeV^ 
twelflfas in the son. On the 6th October 1854, 
the ^dow, acting in her own rights and m 
executrix and legatee of her husband, and 'also 
as heiress of her daughter, by a power of at- 


j / 


tôrn«7 of tW date, appolnied WillSam Hervej 
to \ye her attoçoey ta r^fMrêfjMIt^ her dorilt^jier 
absence from the island^ and to act for her in 
all matters whataoever, and in all affairs whieb 
might concQi*n either herself personally or the 
,^fateo(her huslMind; >or the . firm of£dvArd 
Chapman & Co., of which he was a member 
jointly with Âtholl Burnett, with full powers 
to consent or a^ree amongst other things tu tha 
contraction of debts, and granting an inscrip- 
tion of mortgages ; and on the 10th October 
1854, the son, as heir of his father and his 
sister, and as being i^n emancipated minor act* 
ing under atid with the sanction of Sholto 
James Donglas, his curator, who was present 
and consenting by another power of attorney 
of that date, also appointed Herv€(y to be hia 
attorney for the sanie purposes and with the 
same powers as had been given to him by tlie 
widow. 

These powers of attorney were duly regis- 
tered in the island on the 17th October 1854, 
and sone after they had been «zecuted the 
widow and the son left thé island and c^me 
over to this country. On the 6th December 
1864, a petition was presented to the Master of 
the Supreme Court in the names of the widow 
and th& son, represented by Hervey, their At- 
torneys 'the son petitioning as an emancipated 
minor acting by his Curator, and Sholto James 
Douglas, the Curator, also joining in the Peti- 
iiotu, atating that the testator, at the time of his 
decease, .was at tl^e head of a Mercantile firm 
and in paHnership with AthoU Burnett, trading 
and carrying on business under the firm of 
Edward Chapman h Co., that the operations 
of the firm were of considerable importance, 
and its connections very extensive, both in the. 
Colony and in England ; that the surTÎTing 
imrtner, Afholl Burnett, bad left the Colony 
for England on account of the estef nal affairs 
of the house, and that he had conferred his 
powers of Attorney to represent him and to 
act for him in the Colony, on George Rougier 
Laganei the chief employé of the firm, and 
Robert Glat^oole Lancaster, the Manager of the 
branch of i the Oriental Bank established in the 
Colony^ tiiat fur carrying on the opetations of 
the firm;= it had become necessary to obtain ad- 
Tanof s, and the repeaentatires of the firm had 
obtained for that purpose from thO Oriental 
Bank' Assistance they, had required, that the 
situatkui of afiâir» in the Colony was at tSat 
tÎHio aéiffiOoitonein ooosequenceof the great 
accumulation of colonial produce of the 
rc<luetiôa of prices, and of the extreme 
difficulty of effecting sales ; that it was oonse- 
quently indispemable that asaietanee t) the 
firm should be continued, and that the Orien- 
tal Bank was disposed to continue that which 
It bad airedy giron, prorided sufiHeient secu- 
rity by mortgage Pgainst certain of the estates 
of the late Edward Chapman was handed to the 
Bank ; that this condition was fair and just 
âud that tlie parties interested had no objec- 
tion to cousent to it, but that the son b«;ing 
btill but an emancipated minor could not coo- 
cur in granting the mortgages without being 
authorized to do so l^ the advice of a family 
council, and (he Petition therefore prayed thi^ 
thf) Master would fixe aday for the meeting 
b» fojtt him of a family couucil of the emanci* 
pated minor, for the purpose of authorising the 
emancipated minor to concur, with thQ assis* 


tance of Ua etiraiar in ^unferrfngflia tnoHgigii 
j«i favoiMT^f titer OflMHJb^0k> the 9moQv^ 
of £20,000, against the estates Qusen Vietari^ 
J^aodford and Louisa, or against any other 
estates if necessary, in order to secure ^o 
reimbtiri0tnent of the : advadcea wUdi^'Tme 
Oriental Bank had already made, or might 
thereafter make, to the firm of Edward Chap* 
.^man & Co. • ^ 

In conséquence of this Petition a family 
council was held on the 8th of December 18549 
at the Master's Ofiiae, and tiadei* his preai* 
dency, of the frienJs of the emancipated mmor, 
who.betog, aa- itappaitrs, duly sworn to give 
their optnion on the matter sobmitted,afl6r ma^ 
ture délibération, unanimously declared it^ be 
their opinion that the emancipated minor should 
be atithbri^ed to conccrT,-with the assistance of 
his curator, in conferring the mortgages in &• 
^our of the Oriental Bank, to the amount of 
£20,000 against the estates Queen Vidork^ 
Woodford and Loui$a, or againat any other êa« 
tates if nf$c^9ssary, in order to secure the reim- 
burseo^nt of the advances which the Oriental 
Bank had already made, or might thereafter 
make, to the firm of Edward Chapman et Co. 
as mentioned in the petition. . Application was 
then made to a Judge for an Order to approve 
and confirm the resolution of this family Ooaif- 
cil, and it is contended on ffae part ot tne Res- 
pondents that an Order to this effect was made 
on the 22nd of Deceiàber 1864, but the Appel* 
laots insisted that there-is no sufficient proof of 
any such Order ^having been made, and that if 
any ^uch Order was made it was niitt legally 
valid. We shall presently have oècasîôn to 
refer more in detail to thete mattc^rs; but it will 
be more convenient first to pursue the hntory 
of the case. 

In pursuance of the' résolu tbn' of the family 
conncil of the 8th of December 1^64, a deed, da* 
ted the 28rd of December' 1854, was made bet« 
ween the widow, aa executrix and legat^ of hep 
husband, and as heiress of her danghtër'jând aç'* 
ting by William Hervey,hêr attortiey,attd thé aoa 
as heir of his &ther and his sistefiandasia mlaoit 
emancipated, and acting with the asricftadce ôT 
his Curator, and ànthprized to doincar iti the 
deed by deliberation of the family^ council field 
before the Master of the Supreme Court, on 
the 8^1 December lést^ and also actioe by Wil- 
liam Hervey, his attorn^, and Shcito Jaittei 
Douglas, as Cutator of the emancipated miB<M 
of the one part» and tha Respondents of tXe 
other part whereby, after iiscltin^ làat ttoe 
firm of Edward Cfaapnran and Co. Wiieiil- 
debted to the R^nondents' to a very larger 
amount,- for negotiable ejects' subscribed ^k' 
endorsed by the said fii*m and other advaaceay' 
exceeding in the whole £ 20,000 ; and that tte 
Respondents having required security td be 
given by mortgage, • the t-epresentathres <rf tha 
late M. Chapman could not but accede to thePt 
demand, and declared* that they were ready to* 
give the mortgage apod the estates, being Hie 
property of the late Edward Chaphiao |pei«0* 
naly, and that the minor Chapnuin, being \^/eÊi' 
emancipated, was obliged to have recourse to a 
family council for the neçesatary aujthorizatâm 
to concur in the grant of f]^e mortgage i^qq»- 
lion, which necessaty authorization hadb«.e^ 
given as therein before relat&d»,the wi^oir 
and the son, and ^oltp Jamea Dougai^ aà 


>.^^r. 


tgnit^ nptpu the •tnaucip^tivn of th6.iOD| niort- 
gaged theestatetf Queen Victoria^ Woodford 
fnd ZouMtf to the Respondents &r securing fhe- 
•Qm of £ 20,000. 

" * • * . 

. This mortgage was registered in the Isltnd 
on the 27th of December 1854. 


f n oonsidertti^ of the esttlefl of Quêên VM<h 

ria^ Woodford SLnd LouUa^ and other estates 
being made a sçcurîtj for the sum of £62,092 
18s 2d, with interest, agreed to Waive ealitng 
en the represenUtives of the said late Arm of 
Exlward Chapman and Co., for immediate pay- 
ment of the said sum of £ 62,092 18s 2d» the 
widow and son of sach heirs of the said Bdw«i4 

i^ 4k A4.t. e 1^ %. ^t^arn Ai. . Chapman, deceased, with the conaent, con* 

On the 24th of March 1855. the son at- currence and confirmation of the said R. M. 
^ined twenty one. Br a deed poll under the I Laffan and Atholl Burnett, charged mod hypo- 
hands and «eals of the ^î*^^, •"/ the son. | thecated unto the said D. B. Chapman, for and 

bearing date the 29th of March 1855, and re- "^ . v «.« 

dtiag amongst other things that they, together 
w|th Atholl Bumett,wére jointly and sOTerally 
entitled to sereral estates in the IslaM of Man- 


ritins, and amongst others to the said estates 
Queen Vtetoria, PFoodfin'd and Louisa^ihej ap- 
pointed Atholl Burnett to be their attorney, 
with fqll powers to sell, mortgage, and deal 
with Ûke estates. By an indenture bearing 
date the 7th Mi^ 1855, and made between the 
widow, of the first part, the son, of the second 
part, Atholl Burnett as surviving partner of 
the firm of Edward Chapman & Co., of the 
third part, Joseph Whitehouse of the fourth 
part, the son, of the ûfih part and Robert Mi- 
chael Lallan, of the sixth part, after reciting 
varions transactions under which the said R. 
M. Lafian had acquired inteiests in and had 
come ander liabilities in respect of the testa- 
tor's estate^ and that it had been agreed that 
all the testator's real and persoilal estate should 
be vested in Lafian and the son, subject to the 
prior subsisting charges affecting the same, 
particulars whereof were mentioued in a sche- 
dule (oMie deed, all the estates and property 
fi>nnerly of Mr. Edward Chapman deceassed, 
or of Edward Chapmaa h Company, including 
theestates Queen Victoria^ Woorfford SLud LouUa 
were conveyed and assigned to the son and R. 
M. Laffim in equal shares, subject to the sub- 
sisting charges and incumbrances, the particu- 
lars whereof were mentioned in the Schedule, 
and the exclusive control^ management and 
disposition thereof was exclusively vested in 
the said R. M. Lafian until such time as all the 
debts and liabilities in respect of the said es- 
tates and property should have been satisfied, 
with all power and suitable powers and autho- 
rities for enabling the said R. M. Laffan to 


on behalf of the Appellants' firm, the estates 
and properties therein mentioned, including 
smongst others, the said estates Qmssii Viaio» 
ria^ Woodford and LouisOy with the payment 
of the said sum of £62,902 i8s 2d, with inte« 
rest from 1st January 1856. These two last 
mentioned deeds, however, were not enregister* 
ed in the Island until November 1857. In the 
meantime the widow had married again, and 
she and her second husband had, by deed Poll 
dated the 11th August 1856, appointed Jamea 
Canonville to be their attorney, with full 
powers to act in all things for them, both ia 
their own characters and as representing the 
Odtate of iho said Etlward Chapman^ and 
two instruments dated 16th of November 
1855, were made and entered into be- 
tween the said Atholl Burnett as survi- 
ving member of the firm Edward Chap- 
man and Co. and as attorney for the Son, and 
James Canonville as attorney for the widow 
of the one part> and James Edward Arbuthnot 
acting for the Respondents, of the other part» 
by one of which instruments the estates Queen 
Victoria^ Woodford and Louisa^ and other ea* 
ta tes therein mentioned, were charged with 
the sum of 33,333 piastres, and by the other 
of which instruments other property therein 
mentioned was charged with the sum of 66,666 
piastres by way of security to the Respondents 
for the sum of 177,159 piastres in these ins- 
truments stated to be then due to them from 
the firm of Edward Chapman & Co. and the 
estate of Edward Chapman, and in coosidera* 
tion of the security thus given,the Respondents 
agreed to take payment of the aaid sum of 
177,159 piastres at distant days as therein men- 
tioned. These instruments were registered in 
the island on the I9th of November 1855, b«- 


cany on, cultivate and inoprove the «ame to U>re the registmtion of : the AppelMts* mort« 


the best advantage ; and with full and onoon- 
tselled power to make ^uch arrangements 
by sale or mortgage of the same or any 
pari thereof as to him should from time 
to time seem meet for the purpose of psy- 
iogoff or otherwise discharpng the said es- 
tates and properties from the several charges 
sod incumbrances affecting the same. And by 
another indenture bearing date the 8th May 
1855, and made between the widow and the 
BOO, of the first part, the said Atholl Burnett, 
of the second part, the said R. M. Laffan, of the 
thiVd pai.t, and David Barclay Chapman on be- 
balf of the Appellants' firm and in his own in- 
dividual capacity of the fourth part, after re- 
ferring to the la8t mentioned deed and reciting 
tliiit, on the ist January 1856, there would be* 
dae fhnn the representatives of the said Ed- 
ward Chapman and the said firm of Edward' 
Cllapman & Co. to the- Appellants the sum of 
£62;092 18s 2(1, and that in order to assist the 
«aid R. M. Laffan in carrying out the liquidation 
of the dnims on the estâtes, the Appellnnts had^ 




gage. 

By a subsequent instrumenta dated the lit 
December 1859, and registed in the island, on 
the 2bd February I860, the said R. M. Laf« 
fan confirmed all the transactions whidi had 
taken place respecting the debs due to the Res- 
pondent*', acd a fresh arrangement was entered 
into for the liquidation of the debt by iostal- 
ment((, as therein ascertained and declared to 
amount to 69.467 dollars and 90 oenis* Tha 
Queen Ftc/o/»a estate having been aHerwarda 
sold at the suit of the Appellants, the Master 
in distributing the proceeds of the sale by the 
Orders of the 19th July 1861, and the 7th Fe* 
bruary 1862, above mentioned* gave priority 
to the Appellants' mortgage of the 8th May 
1855, over the mortgages made to the Respon- 
dents ; but the Supreme Court, by its Order of 
the ôth Augubt 1^2, which is the subject of 
this Appeal, reveraed the Judgment of the Maa« 
tor, and ordered that the mortgage of the Res- 


^|>onJèn{8, meaning, ad wô unclersiand, their 
mortgage of the 2dr(l December 1854, aboold 
liâve priorit]r oyer that of the Appellants. 

_ ■ • 

It in, as we bavo ah^eady «aid, from this Order 
the appeal before us has been brought. After the ; 
ieaTB to appeal had been given and on the 29tli 
Ootcber 1862, upon- the appUcation of the Res- 
pondents to have the Order of the Gth August 
lë62 osri^edinto eaceention, a further Order 
wais made in tlie matter vrith the consent 
theAppellaniëàQdRespoDdeiitatby whichOrder 
it was, with their coDsent,orderedthât the Order 
of the 5th August 1862, should be carried into 
execution pending the appeal, and it was with 
the like consent ordered that, up<m the Respon- 
dents furnishing their own ffocurlty for the due 
performance of such Judgment or Order as Her 
Majesty should think fit to make npon the said 
Appeal, a warrant for payment of the whole 
amount of the claim of the Respondents. in 
principal, interests and costs, including the 
costs in all the Various suits and matters con^ 
nefcted with the said claim, should be issued by 
the' Master, upon the sale price of the Estate, 
and by the like consent it was further ordered 
that,' upon the said warrant for payment being 
delfvered to the Respondents, the objection 
made by them to the memorandum of distri* 
btition of the saîe price of the Estate Woodford 
sliould be withdrawn, and the said memoran- 
dum finally closed by the Master as it then 
stood, all rights of parties being duly reserved, 
and especially, all the rights, claims, and mort 
gages of the Respondents upon the other pro- 
perty of the late Edward Chapman, «ntil the 
Judgment or Order of Her Majesty should be 
made upon the safd Appeal. 

.Jxx determining thiftoase, we may lay out 
of consideration tihe mortgage of the 30th June 
1802^ in which the Appellants are now alone 
interested, th^*e being no^oubt that the fund 
to be distributed ' is mote tlian sufficient to 
answer wliat is due upon that Mortgage, abd 
h\to. what is duo upon the Mortgages under 
which. the Redpondeots claim, and the amount 
which is elaimed 1^ the Respondents being 
covered by their Mortgage of the 2Snd De- 
cembec, 1854^ wo may also lay out of <x>Bside- 
ration all questions connected with their Mort- 
gage of the 16th of November, 1855 except 
the questions of novation and account to which 
W6 shall presently refer.T^iese matters ihcn being 
laid ont of consideration, the principal question 
which we have to determine In this ' case 
is4he validity or invalidity of the Respondents', 
mortgage of tlife 23d December, 1854, in deter- 
mining which question, it must be borne in 
mind, not*, only that that mortgage was prior 
in date to the mortgage of ^he Sth May, 1 855, 
under which the Appelants claim, but was re- 
gistered in the Island lon^ before the regis- 
tration of that mortgage,' and that accord- 
ing to the laws of the Island mortgages 
take priority according to the dates at which 
tliéy are registered. There can be no doubt 
therefore, that setting aside the matters above 
referred to, the Respondents, if their mortgage 
of the 23i^ of December 1854, be valid, are 
entitled to the priority which has been awar- 
ded to them by the Supreme Court, and it 
was npon tlie question of the validity or inva- 
]|dity of this mortgage that the case appears 


to have teen principally aV^^o^ îa iiic '&• ^ 
preme Courts and was mamly «rgfiAd bê- .^ 
fore us. 

The validity of this mortgi^e is impeaohed, 
on the part of the Appellants on several çronn^: 

First, that there was ao sufficient authority 
for convening the family council which iraa 
held on the 8th December 1*854. 

Secondly, that the ^ttBaMtetiott ia ^^ueatioa 
waanot ancb, as, acoordhig to thé prèviéioini 
ofdieGlfc, ecrald be^lidated ^thiraM)ln« 
tioa of a family cofindl ; 

Thirdly* that there waj no sufficfeht proûf 
çf the resolution having ever^been bomcAa* 
gated; , . ; - . . '. - ." . 

Fburtàly, tàat if it was ever homolo^téd It 
was not èomologated by thé proper aotfaority. 

And, fifthly, that the deed of the 2drd of 
Deceniber 1854> made in pursuance of there* 
solution, was not in conformi^ with tt. 

As to the first of theçe objections ihat there 
'was no sufficient* authority for convening the 
;family council, this council was convened 
on the petition of the mother and the son 
by their Attorney and of the Curator of the 
son, and we find nothing in the (Tode, 'or 
m the Decisions upon it, which throws 
any doqbt upon the power of these parties to 
xîonvèno it, nor was any authoriry warranting 
such a doubt referred to, in the course of the 
argument before us. It was said, however/ 
that the powers of Attorney given to Hervey 
did not authorize iiim to tai^e this step on' the 
part of the widow and the son ; but looking to 
the terms of these instruments we *hare 
no doubt that they conferred upon him IttH 
power to do whatever the widow and the son 
could themselves have done'^fn the matter. 

• ; . < . ' 

To hold that theiy.did i)^t.antbor»;Ee. HeP^ey 
to concur in.cquFoning a fi^mily eouncil ^ouÛ 
be to pat too ^am>w a eofiatraetîoD apoa th^tt». 
aind to defeat one at. least of the. porpcisea 
which.it is sufficiently o)^r tbey wereiotepded 
to effect, I 

As to the second objection, it waa( insist- 
ed,on the part of the Appellants, that tlie reso- 
lution of a family council could not give validity 
to any transaction on behalf of a miqor unies a 
the transaction was &r the ' minoras benefit| and . 
that the security in this case being for an anter"* 
cedent debt, without any provision for further 
advances, it could not be for the benefit of the 
minor that it should be given, even if tber« 
was sufficient proof of the debt being dae, 
which it was insisted there was not* We have 
no doubt, however, that when this fieimily coon- \ 
cil was held there was a debt due to the Bea-- 
pendents exccfiding the susa for which the ie- 
c^rity was proposed to be given» and it wija 
n^t dispated that the propeijty of the.miooç . 
was liable to the payment ot this debt. There 
was this question then, for the consideratioo 
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•f tt« (Mtttlj oomefl, wlmlM^ it Wit not iii«rt 
. 4b^«MM«it cT ibé intiiW* 1^ Ike aeonriiy 
IMMila ^ gItflK UuiQ Wfl- firepenj «hovM be 
^im w d W prooMdiogs for tbe reooT«rj ol the 
éaU|4M4 «hi* Knt • qvêsclotft oq whtck, in our 
OfUDMiQ, a fiiiniljr ooonctl might, nooor^ing «o 
tho proTitioQt of the Code, be well celled upon 
io.dolib«feii^ «od wove ^l eaUtled to deotde. 
Xhoro Uno ground wholorer for aupposing 
tfuit.lho iemilj eouncil aoted other wiae thra 
III tho èomd fidiê oioroiao of their jodgmoDti 
end wo aee ao reaaon'to think that they 
wore even iniatdioa in the cooclasioa at whioh 
tliqr ariiTod. It wai urged, on the part of th^ 
âpyllanta^ in aupporl of their eootoiittoa on 
^ia |Mft of ^ eaee^ that before the mortgago 
ia^qneiilipn waa taBOtiooad, prelimiaarj inqui* 
riof ^yig^ ^ ^^ ^'^^ made aa to the iooome: 
aiio^propirty of the minor, hot we do oot think 
Ih^. tho pn^^iriaiona'of tbor Code ai to these 
pKoUminaiy faqniriea have anj reinpittee to 
foçh a.inmaaetioQ aa the prenant* 


.-•"-r».'n 


- We oûMio, then, to t&e question of liomolo* 

gation. Upon this part of the case a prelimina- 

17 question waa raised, on tho part of the Bes- 

iiaBdjwiii, «ato ^nMiother the resolmions of fntX^ 

1^ jooimrils fta «lOrtgagea of nlnor$' ostatea 

aanhi mrf oase veqnfrod b)r law to be homolo- 

goEsd^-Upotf tMa pNâHot %re de not dnd it news* 

ovy to (M^* asd do' tiOt gif« av^ opinion. Pas* 

alJgt»tàia«hi«d*ol9edlioii,rti« ÉniBoieiit for 

Q&lianaajrwpatt \% that'lrn ire satisftMl by the 

OTidenoe that the reaolntion in qoetfllMf'wai in 

fiwt homologsted by a Judge in Chambers. 

!Qif |o^nr$h oljeotion» thaVthe homologatioo 

wifa^not^midp by. t|ho pvopeiç Tribunal, is open 

ta ijqrA féuiHif qni^^ton* : 97 t^be Charter of 

nh^ifii^iS^ <^ojS dat^ tho Uth Afril 

lM|L,tfjmMord«rodthat the Supremo Coptt 

afijaiiU .theONibrth bo hoUien before three 

Jildge|iOQl7»attd that the 'Tribunal do Première 

laatapei^f in the siud Ishnd should thenceforth 

bôlii44iO ^.and beiore, and should cousis^ 

ofMj^ndga. tç be called th^ President of the 

s^ 1(rihnQa],and poo other Judge, to bo called 

a ^''/^Mn Suimléant»** Bj an Order in Coonoil 

dvlfldd^ 26th April 1844» power waa gifou; 

to^ibi wTornor of tho Colony, by any Uws or 

)estaba byl^im from tiao to time 

I Wub the consent of the L^gislatiTo Uoiin- 
^^' I Ç^lpnvy to make proTision aino9g>l^ 
^ uogs'.for altering nid amendiqg the 
cc^^^'lj^ o^.the Supreme Court, ;or of any, 
o&r i^ort w^fhin tho Cdooy» and for regu- 
h^i^g Aïe manner of proceeding in such Courts, 
' ' ' b^ersandanthoiitieaof tho. Judges 
îrs qf the said respective Courts. }ày 
na- ynuynce. beanog. data the IKHh March 
iMli mi made by the Governor of the Colony 
vnâi &e "advice of the Legislative CounoiV 
for altering the organisation of the Courts 
within the Colony, it was, amongst other 
lltegl^ aèMëtf #a folky#s t-^Artide I. That 
«lÂrl^firMÉe Ctfttlrt shoold^ oonabt of one Chief 
J^i^'OlM two or more Puisne Jodgés.-— Ar- 
iifllnt.*That tho Supreme Court should have. 
wA 4t%aa the^by invested with, all tbe po> 
wdpi^'MVbdrlty and JnrMietion possessed 
•0t'>a*oiaad ky Her Mi^esty^s Coori of 
QUèhiTO^ Bench ill Enghnd. Article 3,— 
TIM -41101^ M»remo Cdort shoold bo a Court 
^-'Sbttk)^ and H ^as^ Ihoreby inveated irith 
i^dW*^ Aid nntbofft^. and |nrisdiotiott toad^ 




mtnisler jnstie^ and to' do all aets for «|o 
dno oxoeotinn of suoh eqnflabto jniMUotioii. 
Article 4«-That the Snpieme Court shonld 
have, and it was thereby investtnl with full 
original jnrisdiotfOn to hear, eonduet and pass 
dedMOQS on all matters that might be brotigU 
and might be depending befote the said Cuurti 
and that the Supreme Court andthejadgea 
thereof should sit and proceed to and condud 
and carry on business In the same manner al 
the said Court of Queén'a Bennh and Ihi 
Judges thereof ; and In as much as two 
Judges at least of the said Supreme Gonri 
were required to form a quorum for alt 
purposes of the fall Court, provisions werO 
made ibr the coorae of procf^dtng in 
the event of a differtmee of opinion 
between such two Judges, and in oth<¥ ev«^nta 
therein mentioned ; and it was further ordi^red 
that the Supreme Court «houKi have an officer, 
to be styled the Master thereof, idioéhontd 
conduct and manage, amongst other things' 
therein mentioned, aiserabli>^ of reUliouM or of 
creditors^ and should deal with matters of in* 
quiry and aceonnts. Article 5, The Ooiirt cT^ 
First Instanoe of the Colony was thereby alKV 
Ushed, and all mattora then depending In thO* 
Court of First Instaaao were thereby removt^ 
to tka Snpraae Court to bo eontinOed, heard, 
.and decided aa if the aame had be(<a orlginalf]^' 
brought into that Court by way of appeal before 
4ho Snpwnn Oswt. Artlota €L Tkit the duciei: 
beeetofora performed by tbe Regi^tar of tl^eOourt^ 
bf First Instance should botlkeaceforth'pèrfoi'mH|« 
ibjr thfl fiflgîetrar of the Supreme CoâiiCf %f' 
Artido 8 District Coai-ts were to be «bt tblis^^ 
bed, and by Articles 9 and U Appeala Ihini^ 
the DisiriotCourtsi and atbsntts and dansandi'' 
wharain tlie aubjeet in Htigation Should ntit 
exceed in vabe £tOO werr to ba hoard attd - 
determined before 000 J^dga of the Supresaé'^ 
Court. H^j nrtida \% the ott^' and fonction» of 
the ''Ministère Public" wareiaboKnhtMi so for as 
the attendance of the ProQurevr (Joneral -or his 
subatitata at tho sitting of the Supreme Court ' 
wap, by.die ontsting law, inquired 00 ^uof * 
aulUty» ooMopt» amoog^ otiiMr" eansa, to any 
mattflsfoonneeted with the gaardianidiip of any 
minor. 


By an Order in Coonoil dated tbe 23rd Oetsi^ 
ber 1851, and recitiog that the proviHion^of 
this Oidiuance were inconsii^tent with the Or* 
der in Council of the Uth Apf il 1831, and that 
dolibts had been en tertaiutfU. whether all of suçl^ 
proviaions were autbori^fd by the further Or<* 
der in Council ofthe 26th April I» 15, it waji, 
ordered that the said Ordiuaoce should be an4. 
the same was theretgr raUâed, çoufiraied, and 
finally èoaoted; and it was piorided that it 
ihouUi be lawful for the proper Lt^gitfUtivq an* 
thority, for tbe time being, of the Colony toro!^ 
peal alter or amend the Ordinance thereof oon* 
firmed. In likA^ inauner as it ivas.or at any time, 
might be lawful for such Xiegislati?o authority 
to repeal, alter or a«neud any other Qrdioauea 
duiv enacted in tbe said Colony. By à furthor 
Ordinsnce,bearing date tbe 14th Novembtfr l^tô^ 
and made by the Grovernor, with the aiivicuand 
consent of the Council of Gv>vernm»4i>tof the Co* 
luiiy, after reciting arnongtit o(her things tha|^ , 
it was eipeditrnt to tacilltate and promote liia 
despatch of busioess before a Judge at Cbam^r 
bjsrs, and to remove doubts touching the |uris« 
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ém,.it YBB, ^mmgfi Mhw ;t}âs4ff -««act^d . as M 0D9JMm^7-twi44|ie.^«MQlltti(# «if: tbi fm^ 

^oVowjB :-f.Ai-ticte 2, Thi^l^ the.7 matlrers set^Mt j «mvftU, Ai^obj^^on^idfi^cwrt», '" '" 

jyfi 4ie ^l)^ii]a to AiUiOrdioaim nigbt, wibjjBK^ 
^U:tbe4ifl4r^t|mojf die.J^gihm any partfôntor 

Scaa^ to. refer ihs aame to ihe Court» 1)0 tbei^oe* 
iP^ItfiiifiU; iUspoaed of At CfaAi^beni by a Jud^ 
> Ordered Hu^mfi Order tbocddba a mift 
lent autjiocit^' toi tber.iUgifltrar. of the Court 
iOiÎHiaç, th9i<e«i 9 Rule .of Coart dû .pla$i0i 
Ai^oU 3,-Jt is jOtereby d«clai^ that all mat^ 
|era |p which » Jjidfe> Order ;or «othority iwA 
form^r^ l'equired from the Ptreeideni of the 
Coart <^.fir4»t Iiiataiice or 'Ft^sident of the 
Court of Appepil (the Supreme Court) previoiis 
to the introduction of any action beforo» either 
Çpurt» and jdl imtters wbfch were settled' by 
the ïVeaid^t of «iiher « Court, other .ihaa 
mattctrs io which .jurisdictioa . may. i]Av.e 
%?«n giiççf^ ojiolufl^ely to the I!)i8trict^.Ma^ 
gUtrate, are wi^hiu the . compétence of a 
Judge of the Supreme Court. In the Sohedu- 
li^.ta tfajfl. Ordiastwe; Iherè w«re e&u|nerated;« 
#9Qi)g&tiOtti6r Quittera, applioRtioaatfor affiraiav. 
tiopa of^deUl^eQatioiia <^ faolily oounoiH .and; 
^DP)igiltji^8,£>ic bcwifido^jaAiaDa of ^sompromiftai 
(j^i^ff^oAS) MAdar inrtiola. 4St dtth» Oodâ) 
Civil. . Saob ara the Ordeot aud «Ordiavionl (ob i 
t^hich,tfiia queatâofipf homoloi^tio&of^liift leâo-« 
Itt'ttom Ki &«% iXHinca bj a amirleiAdge of 
«M9iPP(|[iPf Goorii^iAtbgJa GfaaitibenidapeQda.: 
I^k^IyioaoaaiMyto add. that Iha eridance 
i»tiae(|p Jip, tb«t befen» thbo ^abolitiani of ihe 
Gqurt çf.FJrBt loa^Qce rfaiyithetiQrdçifiioe ^ot 
io^lf the vi ri9fl(diitiana . cIL; itinUjp L «oahoila 
YWi^ aooor^j^gito ibe^etioë ^tliit CouH^i 
h pPW Ot Wtedcbir ^didJBraailaD^oft&b CbtcUit* 
t^K in Ghtmliera; • iii lopportof the «dkgoe- 
tipiM-iijaad bf^tiioï AppeHaM to thainweref 4^ 
aii|0le^ . JMdi^. Qf.% Aupnama Ooni»t sittiog 
ill Ohamerfl ito; ImmAo^^ ;thë .reK^ation in 
qii#8tii>o,, it iims^'aripaad that the: CodW; of 
Ikat loataMio; haring^ hisao. abolished bribe 
OrdioiPoa of 1851, .the pMara aad paaotioe 
of that .Coartiall ip the ground, jnd tfuit; tibe 
Oi^dùiaiiee gave no^pover to tim'SqpiMi» Ocniri 
toM» io qioh JBUMerg \n j^ainglè Jodgaaittli» 
in Chambers, and the Ordinance of 1855 .iniB< 
relied upon in support of this view. 


... . . ,, i^ttted, toerd^rtoidn bifly to »i* 

» main te t«, liowet*, ihaé Ihe OVtfinance V^ *he «Urn on^hô part of »é 
onW . operated to trausffer to thé Supreinê ' ^ hiafe "Che Gnler iuMer 'a^tMl 
C^« thé jàrfidicrtibû în.tjieéô tofttters Web 'fi^ig'* flii^^oa'^ 
hm béfbh» been eàterbîaètt t)y tKe Court of 4"* " 


aolutiUDaf") 

It wfAi «i^dédfor^ftè An^lKMta>ttiif^rt^ 
lolbtiononght to be èoâltriied in èoiftifeéfioftIIW 
Hie t>etltl6n lor convening thé &itli^ éèttâî^ 
attd thktto^OBfttraifil» fti!he«if(fetki«é^flÉM 
taken to liaTB bëen'to cAMHs AirtiMr lâhFailÀ 
being niade by the Bél^détWl Hlhd VÉhlIM 
mortgiAge ii^qdMidn .beii^^i^ 4» tëtiti«M| 
tite mteedéUt dêbci hiOU&oii 4iàf ^e j^lt ft fi'Wj s 
tiaionfô^ hik-ther ailviin^; Wd^l'fiÂnidi^ 
pur|)o8e,'bW the trbe eéBé^êflidft'"or "^ 

:itr(îbii appean toiié'lifbé fUt* %- -^ 
liiight bdaade eîiiiràr fbr thê ààVaMfit , 

. had beea already^ lâiêch ^-of^^dse ^1 
tbe bë^ority gi¥.eà fbi" éitf ^piiat^rffvati'dfft' 
the inducement* tbrthb mAing 'ériWAiêr'illl& 
vancea, and we think, therefore^ that the mart» 

! was y »U»n> the 809^ rf1Ji« io«pIajtiqifc, ,,;.,, 

; Af^ar ^tyjMiiea irasiriii^flA^faiiiie Bwgkiai 
jd^'a alai^ ^n^ei: ^|f «P^H^gagoiofiiha^Mri' 
|De«9pxber 185^, Hapa(uth^.g9«iad4lMit ^ mam^ 
^fkot tdj;^-op0r«te4# i^atiMt and h\\m% , 
lion <)f tb« dabt,flepuw4 l«r tlâi mrifi^a t ^it 
looking .to thai proYifûoaat ef tteriGodàtoQ tfiè 
touloectofni^Fatipni Fate» ;tio* |pn|riati«0'W 
tbiajangwiwt. T ij ♦ . 

' Xtae being our- ^ieWa tipMi itiie iéKéitiMS 
N*«4 t>y tftfè Àpt>ellRrta to «)! 'Bltm^a^ 
{n^Hgage >oi»the 23r& DecemMf* Mm^UfPilbC 

néeeMiry^to CôQBi&er haiT'^iKiî^ ' 
\lA^ stood had ft l<Med'^y'ôh théi 

oflBte,the IJrioriijf ù\ ^Hiich iWtf not ^< -.- 

led inthé^odortè' of tlie ^i^^ 
nor ia'ie Hecésbàiry^fe ebter &to the qiieeadft^W^ 
tptoftrmatiOB, "trliicb Waa to ihobh* dl^ffiSw4î 
ihe bar. Our iDjHttloh is ibit fHëv^'^ 

éàétf AppeUB* rléht ih ao* ftr as it 

Iti^eB the ilrîbrity ^f 'dtë ' 

itifci ' *hé ^idèfctfttt dp ÇflSfty^ ' 



FîW. luààinc^ ^r ^^^^ that Court Vq 

, abolMiédtiy thîàfjrdmanca ^éaee noting î^i thç 

. OrtKaanée.^EibH cdnW prêtent tbe Supreme 
Ccfurt ftbn* adopting, as il aj)peara by tbe evl- 
dehce tp tore done, tlTô practice which Jiad* 
prévaiidlin iBUrfiTnattiflrs-beftrp tîe Coiîrt.of 
Fir af Idttànca Wad abolished, nor do we think 
that tBè Ordhiarice' of ï85iS, pasoed* aa ' it ^aa ' 
for «a i&urpotiè of i^movitig doubts, Ôugtt to' 
be (Son'afttiéd àâ 'ifti idfirmaâ^e dèetarati^n of. 
th* non rtflsfeûce of bower ïh the Supreme ' 
Cott«"to i6t in ibeae ibattera by a sin- 
glçWïdwtitrhigîii'ehlui^bera. W^e are much* 
ooiiflrtiiea lb the oi«nîôn #e tare formel upon' 
thin 4liertl0n by the refttence Jn Ai^icleéof 

^ the qrfînahcéto'the i)riictîce of t^P Court of 
Qué^»a Tferfch in this Côuntry, mucli of the 


. tpcotiht 

uè'ito'théllej^adent^ md^igïgô. 
indent ioéiét Ifchitttio inèh iSlSfiSd 
toëde to We'OWer' upoir dfegtoiifiî ■ 



gr 

e Order df thé »rhOctôter îlèJSÎtt^^kn^ 
;tj) be paid toteto^iri» ^BJed-W't^'ftiii^ 
t^ey i5kitmèd t»efbre tfé'tttotéh ^Ittit'l 
'8^ft!é4he4t 'Ma final- and •1Jiii*rfr^S& 
ppëflantfe. •' • .^ T*^/ 


If 


1 '" *j' 


■ ^e:l«T« ftÂJ^much. «W8(pi^ upM mBMA 
«' *•», «^ •Wt'HM.. «WIMriW WP . til» «5* 

dër ynfi q»d«. ^^ ^jbrnn of M>fMiP(«N«- 
;dM»n apd from «b^tvler vi)<l«r4«|ietl^klw -. 
<*i»ftqed to tiwjn»!!*^» ofj»iori^,„»,j|,«|, 

o^uie.<>.ofprpc|ite ff !«» pbijrèmrOloKidato 


bnttttsèq 6f wMdh Wort is ^trinsàctod h?W ^!!Z: f *^^^'*^''?**T' 

. P dr ■ r nee. or thfli . UIA AAMMma «vkûkK X 


, Oift .Of that .M» m!«««.>Mt,i>'«in 


Vt 


iti 


ûf ISflf wu mâiBf iBd in •iOar 

it wcrald not haTe been proper 

tarÛL» Sapreme Coort to hsTO dbeetedtho 
MOOiiBli «nd would bo wrong fer ut to do fo. 


llono««vwo tUak thil ineitiMr of thoto 
ûm AppéllMito ought to bo bold bomid by tho 
Order ^Ibo SMi October 1862, m fettling the 
«nonnt duo on the Beepondento' mortgage. H 
en tho otfier hand, tho qneetion of noooont wee 
not open and there waa no aneh waiwer aa 
nbofo iiiggMtadi we do not aeo lAj it waa not 
eoaqpalant to the Appdlaato to apfdy to tho 8n- 
pteaae Court fer the aeeonnt wnidi we are 
now a^ked to direet. 


Inthiaatate of oirenmataneea we think that 
tbm beat eourae we oan take^ it to keep thip 
qaaation open fer the oonaidaration of the 
Dopreme Coort, and the Order, therefore, 
wiuoh we Aallroeommend fier Migeaty to na> 
ke on tUa appeal will be to diamiaa tiM appeal 
wittont pnjadioe to anyqneation aate die 
AppeUantaT oteiaa to have an aeooont taken of 


whatnunrbo doe npon the lleapendenta* awrt* 
gages^a with liberty to the AppeUanto to ap* 
ply tothe Supreme Uoort aa they mi^ be ad- 
▼isod with respect to soeh aooount and witii 
the direetion of the SopremeConrt to deal with 
ioeh application, in the event of the aame being 
madob in inch manner ai^ having regard to the 
eoorao and practice of the laid Court with rea* 
peot iomatteraof acoount in the like eaaei^ and 
to the ebimmatanoea of the caae^ to the laid 
Court ahall aeem juat. 


Aa tothe ooata of thia Appeal, we think tfMt 
the Appeal havins fiiiled npon the prindpal 
qneation they ou^t to be paid by the Appiri* 
lante. It may be right for oa to add thnti in 
the event of an account being directed in con- 
eequenoe of this order, we apprehend that it 
ought to extend to what is due on both the 
Beepondonts^ mortgages, and that it is only in 
conséquence of tho form of tHe order under 
Appeal we have said nothing aa to the priority 
of the Beapondents' mongi^ of 1856, the 
priori^ of wluch over the AppeliantsT mortgage 
we aee no reaaoo to doubt. 
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JUGEMENT 

RENDU US 23 AOUT 1865 PAR M. E. DUPUY, MAGISTRAT DE 
DISTRICT DE GRAND-PORT, DANS L'AFFAIRE MONTILLE. 


La cause soumise à ma décisiou est la plus 
compliquée, la plus délicate que jusqu'ici j*aie 
été appelé à juger. Elle nous reporte au temps de 
rescla\'age dont peisonnc n'aurait pu croire qu'on 
pût encore trouver des traces à Maurice. 

Les fils Montîlle, Alcide et Azénor, sont pré- 
venus d'avoir depuis des années, séquestré et dé- 
tenu des laboureurs à Beaufond et d'avoir fait un 
métier à im Sirdar de garder ses camarades. M. 
Etienne Montille père est aussi accusé d'avoir 
participé à ce délit en prêtant un local pour la 
détention. D'autres personnes sont également 
impliquées dans la plainte. 

J'ai été pénétré de la tâche qui m'incombait et 
de la nécessité plus que jamais de sui\TC stricte- 
ment les dispositions de la loi. La vérité devait 
être si surprenante si je la trouvais du côté de 
l'accuçation, qu'il fallait procéder l'esprit et la let- 
tre de la loi sous les yeux. Pourtant, ma conduite 
a donné lieu à des interprétations diverses. Les 
circonstances exigent que j'entre dans quelques 
explications préliminaires. J'ai toujoui*s pensé 
qu'il ne suflGisait pus à la justice d'être honnête ; 
qu'elle devait autant que possible jouir de la ré- 
putation de l'être. Dans un district, c'est indis- 
pensable. 

Les prévenus sont accusés de séquestration et 
de détention de laboureurs sans ordre des autori- 
tés constituées. La plrdnte contient les détails et 
les circonstances de ce délit. 

A la première audience, j'ai informé les pré- 
venus que les termes de l'article 258 du Code 
Pénal, combinés avec l'article 101 de l'Ord. 35 
de 1852 m'obligeaient à faire une enquête à deux 
£ns, les circonstances seules ^e la cause devant 
me décider soit à la retenir soit à la référer d une 
juridiction supérieure. La défense représentée, 
par MM. Arnaud et Slade, n'a pas été de cet avis. 
Elle avait prétendu que je n'avais pas juridiction 
pour en eonnaîti*e au fond. Plus tard, mieux pé- 
nétrée de la portée des deux articles précités, 
elle a compris que contejrter ma compétence, c'é- 
tait aller contre les intérêts vrais des prévenus 
et admettre implicitement les fdits qui leur 
étaieiit reprochés. Elle est revenue à d'autres 
sentiments, mais pour se .jeter dans l'extrême op- 
posé. Alors au moins, elle était plus dans son 


rôle. 


Après la cloture de l'enquête, et avant de 
prendre une détermination, je l'ai communiquée 
au Procureur Général suivant sa demande. Le 
bon sens seul justifiait cette mesure qui est l'ap- 
plication de la maxime qu'im jugement ne doit 
être prononcé qu'après avoir entendu les deux 
parties, plaignant et prévenu. La défense s'y est 
encore opposée. Elle a prétendu que cette mesu- 
re était illégale, inconstitutionnelle. Je paraissais 
donc commettre une monstruosité judiciaire. Cet 
incident a été 1 objet de singuliers comm^taires, 
çâce à la manière dont il a été rapporté, et mé- 
rite d être éclair ci 

L*Ordu 85 de 1852, Ai-t, 101, donne 'juridic- 
tion au Magistrat de District dans toutes les af- 
fidres en général, sous, la réserve de ne pouvoir 
prononcer d'autres condamnations que l'amende 
pas £60 et l'emprisonnement ne dé- 


passant pas douze mois, soit séparément soit 
cumulatîvcment. Lorsque l'offense est passible 
d'autres peines, ou mérite une amende et un em- 
prisonnement supériem's, le Magistrat' doit la ré- 
férer à imc Cour plus élevée, après avoir néan- 
moins fait une enquête qtf'il est tenu de trans- 
mettre au Procureur Général. Dans ce dernier 
cas, le Magistrat se dessaisit de l'affaire par un 
Vf ritable jugement de renvoi pour cau^e d'incom- 
pétence. 11 émet donc une opinion sur le fond de 
l'affaire, laquelle pourtant n'engage pas la Cour 
Suprême. Les choses n'en restent pas là. La 
Cour Suprême ne prend pas connaissance de la 
i cause sur oe renvoi comme dans les cas d'appels. 
Il faut ime nouvelle inÇDrmation, im acte d'accu- 
sation du Procm*eur Général d'après l'Art. 9 de 
rOrd. 29 de 1853, sur la Procédure Criminelle, 
Le Procureur Général n'est pas non plus obligé 
de porter l'affaire devant la Cour. L'Art. 7 laisse 
à sa discrétion, ou de produire \m acte d'accusa- 
tion, ou de réduire l'offense aux proportions d'im 
délit, et dans ce dernier cas de renvoyer la cause 
à un ^lagistrat de son choix. Jusqu'ici l'usage a 
été de la retourner au Magistrat primitivement 
saisi. Il y a lieu alors à nouvelle plainte, nouvel- 
le enquête, et cela est indispensable ])arco que le 
Magistrat de Disti-ict a épuisé sa juridiction sur 
la plainte par son jugement de renvoi, et qu'il ne 
peut jamais prononcer deux, sentences dans la 
même cause. En outre, le renvoi n'est prononcé 
qu'après une enquête à huis clos où la présence 
des conseils est faculti\tive de la part du Magis- 
trat, tandis que, dans les causes de sa compétence, 
l'instruction et le jugement doivent être publics, 
et l'assistance des conseils est un di-oit qui ne 
l)eut être refusé au prévenu. 

Dans la cause pendante la pénalité vane, non 
d'après la nature, la criminalité de Toffensc, mais 
d'après les circonstances qui résultent de l'en- 
quête. Elles peuvent m' attribuer ou me retirer 
juridiction. Il y a même cela de particulier que 
ces circonstances peuvent nécessiter un renvoi 
devant ime Coiur supérieure, si elles sont telle- 
ment graves qu'elles ne parussent pas suffisam- 
ment punies d'une amende de £50 et d'un om- 
prisomiement de douze mois, maximum de péna- 
lité que je puis infliger. 

J'ai dû, d'après ce qui précède, faire une en- 
quête publique-avec assistance de conseils aux 
prévenus, tout en suivant les formes de celles à 
huis-clos, et ne rendi-e mon jugement qu'après 
les conclusions du Ministère Public, afind'h-itcr, 
dans le cas d'un retour de la cause à mon tribu- 
nal, le renouvellement d'une enquête longue et 
fatigante lîour tout le monde avec l'inconvénient 
d'avoir laissé entrevoir d'avance mon opinion sur 
le fond. Cai-, il est à remarquer, que les termes de 
l'Ait. 258 du Code Pénal sont tels que, dans le 
cas de retour de l'affaire, malgré la nouvelle 
plainte et la nouvelle instruction, l'offense n'était 
pas changée dans sa criminalité comme le veut 
TArt. 7 Ort. 29i53 ; c'était seulement I4 peine à 
y appliquer qui était réduite et désignée, et sem- 
hlaxt alors m' être imposée. Le Procureur Général 
ne pouvait placer le tribunal dans ime positioiL 
aussi anonoâle pour ne pas dire humiliante. La 
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loi, les convenances judiciaires, la prudence, 
Vimportance de cette cause, tout nie oommandait 
donc la marche que j'ai suivie, de déférer à la 
demande du chef du Parquet, avant de prendre 
ime décision. Maintenant que le ^linistère Public 
a donné des conclusions en rapport avec celles 
de la défense quant à la juridiction, il était natu- 
rel de voir le tribunal se rcsarver la disposition 
de TafiFaire. 

J*ai tenu à honneur de donner ces explications 
pour ne pas laisser s'accréditer, parmi les person- 
nes peu versées dans la connaissance de nos lois, 
Topmîon aussi gratuitement injurieuse pom* le 
chef du Parquet que pour le tribimal, que les 
garanties ordinaires opt été déniées aux prévenus, 
et que le Aîagistrat du quartier par faiblesse, ou- 
bli de ses devoirs et de sa dignité, faisait dépen- 
dre ses jugements d'ordres supérieurs et non de 
la seule appréciation des évidences et des dispo- 
sitions de nos lois. 

Cela dit, j'arrive à la causi\ 

Le 20 Mai dernier, à trois heures du matin, le 
Magistrat Stipendiaij'e Messiter se rend sur FEta- 
blissement Beaufond. Il avait requis l'assistance 
de la Police dans la i)ei*sonne de l'Inspecteur 
Boulter et d'un garde, et il étiiit suivi de Calîpah 
son interprète assermenté ordinaire. Les évi- 
dences sont muettes sur la cause de cette visite 
de nuit. La défense s'est abstenue d'interroger 
ces deux témoins à cet égard, comme sur tous les 
autres points^ 

Elle a fait de cette circonstaftce la base de son 
ai'gumentatiorf.' 

Le Magistrat Stipendiai re n'est pas Aouveau 
dans le quartier. Il y exerce ses devoirs depuis 
des années, et, bien auparavant, il y avait résidé 
en qualité d'Inspecteiir de Police. L'Inspecteur 
Boidter aussi est dans le quartier depuis des 
années. Il a donné trop de preuves d'énergie et 
d'intelligence pour qu'on puisse le supposer ca- 
pable d'avoir agi avec légèreté dans cette circons- 
tance, ou de s être fait l'instrument de qui que 
ce soit. Dans tous les cas, il n'est pas allé de 
son chef, mais sur réquisition. Ajoutons que, 
moins que tous autres, ils doivent être soupçon- 
nés de zèle indiscret ou de complaisance. L*im 
est chargé de sun-eiller le distinct, de prévenir 
les délits et les crimes ou d'en découvrir les 
auteurs, et l'autre plus spécialement, de s'occuper 
des^ indiens, de recevoir leurs plaintes, y faire 
droit, et de s'assurer par des ^^sites périodiques 
comment ils sont traités sur les établissements. 
L'offense qui amené les prévenus devant le tri- 
bimal devait les trouver parmi les plus incrédu- 
les. C'était la preuve que leur habileté, leur 
vigilance avaient été mises en défaut depuis des 
années, — qu'ils avaient en un mot nr-gligé leurs 
devoirs les plus immédiats. Leur connaissance 
des hommes, habitants et indiens, la gravité et 
l'importance de lem*s charges, sont ime garantie 
qu'ils avaient de bonnes raisons pour procéder 
comme ils l'ont fait ; et le résultat de cette ana- 
lyse prouvera si l'un et l'autre se sont trompés. 

C'est pourtant ce Magistrat, cet Inspecteur de 
Police, agent approuvé et soutenu du Procureur- 
Général, que l'on met en avant comme les instru- 
ments ti^op dociles de la calomnie et de la ven- 
geance de quelque personne mystérieuse. Il faut 
au moins un motif plausible à cela. Pourquoi 
chercherait- on à persécuter les Messieurs Mon- 
tille ? Est-ce à cause de leur fortime, leur luxe, 
leur rang dans la société qui blesse par sa scan- 
daleuse élévation ? Si la jalousie et l'envie peu- 
vent atteindre des proportions aussi étendues, ne 
peuvent-elles s'attaquer à d'autres plus dignes de 
leur servir de pâture ? Les fils Montîlle ne sont 


pas seuls eu cause ; leur père Etienne MontiUe 
est aussi accusé ! Est-ce un homme de son âge, 
après une longue existence de travail qui lui a 
permis de ti^averser l'époque la plus triste de 
notre histoire sans avoir comme il le dit jamais 
eu à comparaître devant im tribunal, qfue l'on 
peut haïr et jalouser parce qu'il a réussi à se 
créer ime fortune ? Mais c'est l'espérance et 
l'ambition qui portent chacim au travail et qui 
font de Maurice une espèce de ruche pour l'in- 
dustrie. Au moins, ce vieillard devait être res- 
pecté, épargné ! Une pareille .supposition ne peut 
se soutenir. Elle est aussi bien démentie par le 
témoignage de ses concitoyen.'? qui depuis trois 
ans ont, par leurs votes libres, porté M. Etienne 
Montille à siéger au Comité des Pauvi-es qu'il a 
présidé l'année dernière. J'en puis parler parce 
que c'est une institution publique dont les attri- 
butions consistent à secourir les infirmes, les 
pau\Tes et les malheureux. Cette prétendue 
machination, œuvre de l'envie, n'est qu'une chi- 
mère que la crédulité la plus aveugle ne peut 
admettre. 

Ne consultons donc que les évidences, rien que 
lès évidences. 

Arrivés à Beaufond^ ces Messieurs s'arrêtent 
à la sucrerie, près d'un bâtiment en pierres 
dont les portes étaient fermées. Un gardien 
de nuit se présente. On lui demande ce que 
contient ce bâtiment fermé, il répond : des indiens 
marrons ; — ce qu'il fait lui-même : qu'il les garde. 
Le bioiit de la voiture, les paroles échangées 
réveillent les détenus. Ils crient et demandent à 
sortir. Cela ne leur arrivait pas souvent ; ils pro- 
fitent de l'occasion. La porte est alors ouverte, 
et les témoins s'aperçoivent qu*elle avait été fer- 
mée à l'aide d'une chaine et d'irn crochet conso- 
lidés par un morceau de fer de près de cent H^tcs 
pesant. Les détenus sortent, se satisfont,, et 
Toolsy, c'est le nom de ce gardien, les renferme 
aussitôt. La présence des visiteurs ne l'intimide 
pas ; il s'acquitte de sa tâche comme d'une ïîhose 
à laquelle il est habitué, qui lui semble toute na- 
turelle. Il oublie d'appuyer le fer contre la porte. 
Calipah lui en fait la remarque. Il le replace 
dans sa position primitive. La séquestration, au 
moins à ce moment, ne pouvait être douteuse. 
Le Magistrat ayant vu ce qu'il ne pouvait voir 
que la nuit, puisque le jour les indiens sont â 
l'ouvrage, n'en croit pourtant pas ses yeux. 11 se 
met à interroger Toolsv. C'est l'interprète Cali- 
pah qui transmet les questions et les réponses. 
Aucune promesse, aucune menace, aucune vio- 
lence n'est faite pour contraindre Toolsy à parler. 
Il ne savait pas encore à qui il ^A*ait afiaire. Il 
déclare qu'il est gardien de nuit en charge des 
mardis détenus dans ce bâtiment, et qu'il est em- 
ployé à ce métier depuis trois ans. Cette décla- 
ration est transmise par Calipah au Magistrat, 
entendue, comprise et répétée par Mackenney à 
rinsiicctcur. Plus tard, à !a Station de Mahé- 
bourg, il la répétera au constable Fi-ançois Na- 
rain qui la reoira an Tribunal sous serment. Le 
Magisti'at visite cette demeure à la lumière d'un 
fanal pris à sa voiture. Il y trouve treize indiens, 
les uns couverts d'un sale goni, les autres n'ayant 
pour cacher leur nudité qu'un simple lanffooti. 
Ils étaient couchés sur une Ikière de bag;asst\ 
Avant de retirer ces indiens, de les compter, de 
les confier à l'Inspecteur, le Magistrat veut que 
les propriétaires soient présents. Il les fait ap- 
peler ; Azénor et Etienne Montille se présentent. 
Alcide était absent, Etienne MontiUe garde le 
silence. Azénor ose dire que ce bâtiment est un 
logement ordinaire d'indiens et qu'il y en a d'au- 
tres de semblables. Invité à le prouver, il amène 
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CCS Messieurs à xm bâtiment dont le bas était 
planchéié, mais quant à des indiens il n'y en 
avait pas un seul. Toolsy est arrêté, et la pièce 
de conviction, le morceau de fer est enlevé. Le 
Magistrat ni l'Inspecteur n'avaient pas besoin de 


D'antres témoins sont venus cotoborer leurs 
dires. Terrasse, le mécanicien, les a vus dans 
leur prison. Il en reconnaît quelques uns, 
entr'autres " Poinen." Toolsy et Kamsaœy 
Nelloo ne lui sont pas inconnus. Ils on étaient 


warrant, m pour se présenter à Beau/ond ni pour les gardiens. Cette demeiu-e était la prison des 
arrêter loolsy. L'art. 80 de l'Ord. 35 de 1852' marrons. Le soir, ils y étaient enfermés et il se 
les y autorisait. 

Cette première partie ne peut être mise en 

doute. Elle n'était pas préparée à l'avance et 

Toolsy, dont on demande 1 acquittoment, n'était 

pas prévenu de ce qui allait arriver, son rôle ne 

lui avait pas été tracé. Il se trouverait parmi les 

témoins que l'on accuse la Police de chercher 

partout, et non avec les prévenus que l'on persé- 
cute et contre lesquels sa déclaration qui ne lie 

que lui seul est sans valeur. S'il en est autrement, 

comment se fait-il que Mootooveercn qui couchait 

tous les SOU'S dans cette pièce ne se soit absenté 

qu'en cette occasion ? Et Médard, qui fait des 

rondes de nuit, peut-il s'être endormi seulement ce 

soir là sans être ainsi que Mootooveeren, de com- 
plicité avec Toolsy ? Pourtant ils sont témoins à 

décharge et Tools}' est prévenu. La. police ne 

fait pas preuve d'intelligence en i^enonçant à son 

témoignage contre les autre? prévenus. Elle lui 

montre de l'ingratitude en récompensant si mal 

ses services, Toolsy cherche-t-il à se venger de 

ce traitement, au moins à se défendre contre les 

effets de sa déclaration ? Pag du tout. Il s'abs- 
tient. A. l'audience il plaide " not guilty " et se 

refuse ainsi que les autres prévenus à signer 

même son "plea." Il a été mis en liberté pro- 
visoire, il a été sous les yeux de ses maîtres, ses 

protecteurs naturels, ses co-prévenus. On ne dira 

pas qu'à cause de cela même l'accusation a craint 

de se servir de lui puisqu'elle appelle Ramsamy 

Nelloo, précédent gardien de détenus avec Toolsy, 

et qui s est trouvé dans les mêmes conditions que 

lui. Ramsamy Nelloo, ancien employé, était plus 

sujet à caution puisqu'il n'est pas même soupçon- 
né d'avoir rien su de ce q\ii allait arriver, - ni de 

s'être prêté à jouer im rôle. 

^ Il faut donc croire que ces indiens étaient 
réellement séquestres ce soir là. 

Douze des ti-eize indiens détenus (Rcddîgaddoo 
jnalade à l'Hôpital des prisons n'a pas pu déposer) 
déclarent, sous affirmation solennelle, que tous 
les soirs ils étaient traités dé la même manière. — 
qu'ils ont été détenus, les uas depuis quelques 
mois, d'autres depuis des années. Ramasamy dit 
23 mois. Veerasoo et Veerasamy plus de deux 
années. Le matin, des sirdars les comptaient et 
les menkient à leurs travaux. Le soir, ils les 
ramenaient à Toolsy qui en prenait charge après 
les avoir recomptés. Allaient-ils recevoir leurs 
vivres ou les gages qu'on leur marohandaît, ils 
étaient suivis de gardiens, placés ainsi sons imc 
surveillance continuelle. Dans la nuit, quand le 
gardien ne répond pas à leur appel, ils sont 
obligés de se satisfaire dans leur prison. Le 
Dimanche, jour de repos pour tous, ils le passent 
à nettoyer, enlever, porter leurs litières d'ordures 
au tas de ftimier de l'Etablissement. Ce traite- 
ment leur est infligé depuis des années par 
Alcide et Azénor Montillc, au vu et au su 
d'Etienne Montillc, président du Comité dos 
pauras, que Veerasoo ne réussît pas à attendrir 
en lui montrant ses pieds et ses mains rongf s 
par les rats. Ils sont unanimes quand à ces faits. 
Si leurs dépositions offirent des contradictions, 
c'est dans les détails relatife à la quantité de 


usage 
leur prison. 


sou^àent que, de jour, des indiens y ont été 
incarcérés sans manger. Il parle sans récrimina- 
tion. Il a quitté Beaufond sans dispute ni diffi- 
cultés. — Yencapa, indien '* d'Unipn Vale," a 
été arrêté un soir sur la grande route qui passe 
devant l'allée avec im morceau de canne par 
Alcide et Médard, battu et incarcéré pendant 
ime nuit. Pendant sa détention, prouvée par la 
déclaration de son sirdar Camayah, qui Ta relâché 
en jetant à bas le fer de la porte sur l'ordre d' Alcide 
Montille et présentation d'un billet de son maître, 
il a \-u et il reconnaît quelques uns des douze. Soo- 
sa}c, Mardainaiken, Appoo, trois jardiniers de Ri- 
cheterre, ont aussi pa.ssé ime nuit dans cette prison, 
il y a dix mois. Ils ne reconnaissent parmi les 
douze que quelques luis qu'ils y ont vus, Veeras- 
soo, Yencaya, Veerassamy, Vencatassamy. Vee- 
rassoo a une figure, une manière de s'exprimer 
qui laisse un souvenir à qui Ta vu et entendu 
une fois. C'est à la lumière d'un petit feu qu'ils 
ont vu CCS indiens. Ils s'assemblaient autour de 
ce petit feu pour causer sans doute de leurs pajrs 
qu'ils avaient quitté sous la foi de promesses, et 
s'étourdir sur leurs déceptions et leiu-s misères. 

■ Il n'est pas possible de douter de ces témoi- 
gnages. 

Il ne suffira pas de dire que ce somt des indiens, 
qu'ils sont menteurs et indignes de confiance. 
La lc;^q\ie enseigne qu'il ne faut pas conclure 
du général au particulier. 

C'est un faisceau d'évidences. 

Mardainaiken, Soosaye et Appoo disent dans 
quelles circonstances ils ont été sur cet établisse- 
ment, dont ils ne connaissent ni le ' nom ni les 
propriétaires. Ils décrivent si bien l'endroit, 
qu'on est forcé de convenir qu'ils doivent y avoir 
été. Soosaye s'en souvient bien. Il montre à la 
figiu-e la cicatrice d'une chute qu'il a faite en 
entrt^nt pour n'avoir pas su que le sol était plus 
bas que le seuil de la porte. A l'audience, ils re- 
connaissent Azénor, Alcide et Etienne Montille 
qui avait changé sa place ordinaire auprès de son 
conseil. Leur témoignage est confirmé par celui 
jde Selvon C'est lui qui les avait attirés chez 
lui. Voyant le traitement qu'ils recevaient d' Al- 
cide et d'Etienne Montille, il offre, au nom de 
l'hospitalité méconnue, de racheter leur grâce 
au prix d'^un mois de ses gages — mais il est re- 
poussé. Ces trois indiens, il est vrai, ne se plai- 
gnent pas. Ils sont de pau^Tes indiens et ceux 
qui leur font du mal de grands propriétaires. 
Avec leur fatalité tout orientale, ils aiment mieux 
remettre leur cause à Dieu. C'est Appoo qui 
le dit. 

Les contradictions entre les dépositions des 
douze ne sont pas inexplicables. S'ils disent, les 
uns qu'ils allaient un à un recevoir leurs wtcs 
et leurs gages, et les autres qu'ils y allaient tous 
ensemble, mais toujours escortés, l'un d'eux nous 
donne cette explication en nous apprenant 
qu'ils allîiient en bande et qu'une fois rendus, ils 
étaient places en ligne et chacun allait à son 
tour recevoir ce qui lui était accordé. 

Il faut se placer au point de vue aussi bien de 

question qu'à celui de la réponse pour bien 
Chacun suit le courant des idées 
se trouve. De même, 
quand ils allèguent que le morceau de fèr placé 
contre la porte est le même qu'ils voîAit en Cour, 
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et quo Tenrasse, le méoamcien qui travaillait à 
côté, nous dit qu'il en a coupe un bout en Avril 
dernier à \me date postérieure à celle qu'ils men- 
tionnent, j e ne puis voir dans cela une contradiction 
qui doive ruiner leur témoignage. Ils font con- 
naître comment on a eu recours à ce fer. Un soir, 
suffoqués par la fumée, ils crient au gardien qui* 
ne vient pas à leur secoxirs. L'un d'eux, Yencapa, 
(mort depuis sa déposition) n'écoutant que l'ins- 
tinct de la conservation, le plus puissant chez 
l'homme, s'arme d'un pilon, brise la porte et 
sauve la vie à tous. Le gardien attiré par le bruit 
les voit tous dehors. H informe Alcide de ce qui 
se passe, Alcide se rend sur led lieux au milieu 
de la nuit. Cette circonstance, dont les suites 
auraient pu être terribles, loin de lui désiller les 
yeux, de lui servir d'avertissement, ne fait que 
l'irriter au point qu'il frappe quelques uns, et les 
ûiit tous réintégrer impitoyablement dans leur ré- 
duit en^mé. Mais la porte, jusque là fermée d'un 
cadenas, était dérangée. On avise un essieu en 
fer qui se trouvait tout auprès, On s'en sert pour 
consolider la porte et l'usage se conserve. Un jour 
Terrasst?, dont l'atelier touche à cette prison, a 
besoin d'un morceau de fer et il se sert de cet 
essieu qui était sous la main, en coupe un bout» 
et l'autre reste et continue à consolider la porte 
comme auparavant. Qu'il l'ait coupé en partie 
avant ou après l'époque où. on a commencé à s'en 
servir contre la porte, c'est toujours le même 
morceau de fer, mais noijkdans sa première forme. 
Du reste, quand ils l'ont dit, on ne leur a pas 
demandrf s'il avait toujom's été dans la même 
forme dès le premier moment qu'on s'en est servi. 
Quand ils ne paraissent pas s'entendre sur les 
visites à la boutique, que Veerasoo, dans un lan- 
gage pittoresque, dit que sa figure ne connait pas 
une boutique, je ne trouve pas impossible que la 
déclaration de chacun ne soit isolément vraie. 
En effet le gardien Ramsamy Nelloo, témoin in- 
telligent et idoine, nous .apprend que la prison 
a contenu beaucoup d'hommes dont quelques-uns 
sont partis — qu'il avait confiance en eux . et leur 
accordait certaines .facilités qui ont motivé sa 
destitution de sa charge. 

S'il faut leur conserver ce caractère» elles ne 
sont pas assez puissantes pour détr^iire la créance 
dans leurs dépositions relatives aux faits princi- 
jpaux de la détention, la durée de cette déten- 
tion, lesquelles sont confirmées par celles de Ter- 
rasse, de Soosaye, Mardainaiken, Appoo, indiens 
de Riche Terre, — Yencapa et Camayah indiens 
d* Union Vaîe^ — de Ramsamy Nelloo gardien 
prédécesseur et collègue de Toolsy. 
Et ces évidences sont bien fortes. • 
I^a défense nie tout. Elle a produit douze 
témoins pour tous ces faits, et leurs dépositions 
tendent à prouver tout le contraire de ce qui est 
établi par l'accusation. 

C'est Mootooveren qui afiS-rme avoir à deux 
reprises différentes liabité dans le logement des 
12, et la dernière, qui remonte à une année, <lu- 
rait jusqu'à la veille de lem- libération. Ce soir 
là, seulement ce soir là, par une inexplicable ex- 
exception il s'était msdheureusement absenté. 
Mootooveren n'a jamais vu la porte fermée. On 
pouvait à toute heure de jour et de nuit entrer 
et sortir. Tous ceux qui y étaient, parmi les- 
quels figurent les 12, jouissaient de la plus en- 
tière liberté. Pourtant il n'a jamais vu ni en- 
tendu parler d'une femme sourde et muette, qui 
y demeurait avec les Coringhys, circonstance 
• qui a d'autant plus frappé l'attention et réveillé 
les souvenirs de M. Furteaux que celui-ci lui a 
donné les premiers soins à la suite d^une blessure 
qu'elle avait reçue au passage d'une charrette. 


Il n'a pas vu Soosaye, Mardainaiken «t Appoo^ 
non plus que Yencapa indien d' Union Vale qui 
y ont été enfermés à n'en pas pouvoir douter. 

11 suffit de se rapeller la saleté de corps de ce? 

12 indiens, les sacs de gonis qui les couvre, ^t de 
jeter am coup d'œil sur le costume à la créole, les 
cheveux peignés de ce témoin qui se dit sirdar et 
qui a plutôt l'air d'un domestique de bonne mai- 
son, pom* reconnaître qu'im homme comme lui, 
qui soigne sa personne, ses vêtements, en un mot 
qui a de l'amour propre, ne peut avoir habité, 
lui sirdar, depuis un an avec des malheureux 
aussi descendus. Sa case brûlée depuis un an 
dont il parle pour justifier la nécessité de sa rési- 
dence, ne peut davantage me porter à l'écouter et 
le croire. 

C'est Massart que la ï*o!ice a voulu gagner en 
lui donnant pour l'Inspecteur une lettre qu'il ne 
sait pas conserver et l'assurant que sa ^dsite^ferait 
plaisir au Magistrat. Il a été employé kBeaufond 
de Février à Octobre 1864 à S 15 par mois et re- 
mercié. Il surveillait la cour et les hommes qui 
habitaient près de la forge. Il les a toujours vus 
aussi libres que les autres laboureurs. Il en parle 
savamment, c'est lui qui les réveillait le matin« 
qui ouvrait et fermait matin et soir la forge où 
travaillait le mécanicien Mêlé, employé à S 50 
par mois, dispensé sans moti£s de la garde et de 
la responsabilité des outils et des matériaux de 
son atelier. Ce témoin était sans place au moment 
de sa déposition. Le lendemain, à ime heure du 
matin, il est arrêté pour tapage dans les rues de 
Mahébourg. Amené devant le tribunal encore 
ivre, la figure bouffie et meurtrie, il se reconnaît 
coupable et encourt une condamnation d'une liv. 
sterling qu'une àme charitable vient payer pour 
lui. Quelques jours après, le 29 Juillet, avant les 
plaidoiries, à ma visite à Beaufond^ c'est lui qu'on 
appelle pour me démontrer qu'à l'aide d'une 
forte poiLSsée il était possible de âdre sauter toute 
l'armature en fer de la prison, et il y réussit com- 
plèteipeut. Comment se trouve-t-il témoin à dé- 
charge de personnes qui devaient l'avoir perdu 
de vue depuis qu'ils l'avaient remercié ? A-t-il 
été revoir ses anciens employeurs dans leur in- 
fortune, lui qui nie s'être offert à la Police et en 
avoii" été repoussé ? Est-ce l'amour de la vérité, 
l'indignation d'avoir été l'objet d'une tentative 
de subornation de la part de la Police, qui le 
porte à dévoiler de prétendues maiiœuvres aux- 
quelles il a résisté, manœu\Tes qui se résument 
dans quelques bouteilles de boisson ingurgitée, 
une lettre égarée et une visite qu'il ne m'a pas 
faite, par pudeiu* sans doute, malgré Tassurance 
du Sergent Klock que j'aurais été bien aise de le 
recevoir? Il répugne à l'honnêteté et au bon sens 
d'accueillir le témoignage d'im pareil homme. 

J'en dis autant de Médard qui témoigne sur 
les mêmes choses. Ses gestes brusques, sa tenue 
impatiente, sa figure dure et le timbre guttural 
de sa voix attestent la violence et la rudesse de 
son caractère. Il nie sous serment d'avoir jamais 
touciié un seul indien lorsque tous l'accusent de 
les avoir frappés, l'un offirant de montrer les mar- 
ques des coups sur ses épaules. Quelques uns af- 
firment que c'est lui qui les dénonçait à Alcide 
Montille, et les a conduits avec lui dans leur pri- 
son. 

Le témoin William Furteaux a été sur les lieux 
une semaine avant la visite du Mc^istrat Btipen- 
diaire et l'Inspecteur. U y est retoiuné deuxjours 
après, n connait la propriété et la famille. Il y. a 
travaillé par intennEdles de 2 à 3 ou de 15 à 20 
jours pendant les coupes de 1859 à 1860 et de 
1861 à 1864. n est possesseur d'une recette pour 
la fabrication du sucre. La recette lui e«t telle- 


nànt pttiticiilière en effet que, depuis qnatne 
apupesv il a*it pt» eneore rèusm à la faim com- 
pmàxe aux sucrieis de JBeaufbnd. Il faut esfiézer 
mt'il ne se découragera pas. II. n*a pas vu 
^hommes d&tenus près de la fbrge^ et s'il y en 
umt eu, il Taurait sa sans faute. C'est juste 
Vendroit où il passait à 3 heure» du matin pour 
sller pratiquer sa recette à la suorerie. Il y venait 
•'asseoir après diner sur les cylindres, tout contre, 
pour fbmer le cigare en compagnie des prévenus 
jusqu'à l'heure du coucher. Cette pièce ne servait 
^tt'à loger des indiens nouveaux, et il se rappelle 
que pendant qu'une bande de Coringhys y de- 
meorait avec quelques femmes, l'une d'elles, 
sourde et muette, a été blessée par une charrette, 
et c'est lui qui a £etît le premier pansement. Le 
éocteur Finnimore, médecin de la propriété de- 
pois 8 ans, appelé expressément pour témoigner 
des traitements médicaux donnés aux indiens, 
n'en dit pas im mot et la défense ne réveille pas 
ses souvenirs. Une femi^ sourde muette ! quand 
on en i*encontre ime, surtout parmi les Coringhys 
et les Madras, gent loquace s'il en foi, on ne 
peut pas l'oublier ! Et Mootoovercn non plus, 
n'en sait rien, lui qui y a demeuré précisément 
avec les Coringhys. Il déclare positivement qu'il 
n'y a jamais vu de femme, ni entendu parler 
d*une sourde muette. Il devait pourtant eonnaitre 
ses compagnons de chambrée. Le témoin Wil- 
liam Furteaux sait tout ce qui se passe sur la 
propriété! C'est lui qu'on a considté quand il 
s'est agi de bâtir la forge ; il a dit de la faire plus 
grande pour y loger des indiens- nouveaux. C'est 
encore lui qui se rappelle la date de sa construc- 
tion, n s'en souvient pour les prévenus eux- 
mêmes qui ne le savent plus, bien qu'ils en eussent 
payé les frais et eussent pu produire devant le 
tribunal les ouvriers maçons qu'ils ont employés, 
si tant est que ce bâtiment a pu être commencé 
par des locataires ou un bailleur dans le mois 
même du bail, car la propriété est louée. On lui 
fiât part du bail passé et il sait que c'est le No- 
taire Esnouf qui l'a rédigé et en a gardé minuÉe. 
Ce témoin est trop intelligent pour n'avoir pas 
compris que s'il s'était donné pour ami intime, 
bote habituel de la famille, sa crédibilité (et il 
sait tanf de choses) se serait ressentie de sa po- 
ntion ainsi avouée. Aussi, ne parle-t^il que de sa 
recette pour justifier et expliquer s& présence à 
Beaufondy présence si fréquente qu'elle l'initie, 
lui simple sucrier, aux secrets d'amiires des pré- 
venus. Ses rapports intimes avec les prévenus ne 
hâ ont pas permis de refuser sa sympathie à leur 
infortune. C'est sous l'influence de ce sentiment 
qui ne surprend pas le tribunal qu'il vient évi- 
demment déposer. Même isolé, son témoignage 
n'aurait pas l'efiet de contrebalancer les évidences 
Ibamics par l'accusation. Mais comparé c'est 
kievk autre chose ! En effet, il a vu commencer la 
forge . en Septembre 1863 et l'a vu achever vers 
Janvier ou Février 1864, et Mêlé qui dit en avoir 
posé Ift couverture en tôle déclare que c'est en 
bécembre 1868. Pourtant Mêlé ne se rappelle 
pas s'il l'a couverte avant ou après l'hôpital dont 
la maçonnerie est postérieure à celle de la forge. 
Quand deux témoins appelés à déposer d'un fiiit 
ne s'accordent pas; leurs dépositions s'entredé- 
truÎBcnt et s'annihilent. 

Il est inutile de s'appesantir sur les témoigna*- 
ges deXazare et autres. Ils se i-apportent au trai- 
tement des détenus, à leur liberté sur l'Etablisse- 
ment. De même des boutiquiers qui en ont vu 
quelques uns dans lemrs boutiques ou oeBes de 

IjéoTB vcdsins. 

Je m'occuperai encore seulement de Sbeet, 


nom, sans engnature,. ne figure que peur dans, 
mois, sur le livre de gagesw II assuré de même 
que Médard que jamais il n'y a eu plainte— q^e. 
chacun recevait avec satisfaotion la somme portée 
en regard de son nom. Or Médard et Amourgo|i 
ne savent ni lire ni écrire. Sîreet a soin de rér 
p<»idre catégoriquement aux questions qui lui 
sont adressées. N'êtes-vous pas anglais? Oui— 
Connaissez- vous la valeur d'un serment? Sans 
doute -T-ïout ce que vous avez dit, est-ce l'ex- 
pression de la vérité pure ? — Je le jure. — Sii'eet 
signe sa déclaration. 

La même attention n'a pas été prise à l' égard - 
des autres témoins. Il est vrai qu'ils ne se van- 
taient pas d'être anglais. 

Pour compléter la preuve relative à la paye etM 
démentir les 12 qi|i n'accusent que quelques- 
pence ou quelques roupies à chaque paye, la de- 
fense produit le livre de T Etablissement que Sî- 
reet et Jlédard reconnaissent. Ce livre part dU' 
1er Octobre 1B64 et s'arrête à la fin d'Avril de 

cette année. 

Fmppé du nombre d'absences qui^'y trouvent; 
l'idée m'est venue de les relever pour» six mois 
dont trois de coupe et trois d'entre-coupe. Ce 
chiffi-e obtenu, j'ai faitle.recolement des jour- 
nées dues en miUtipUant le nombre de jours dont 
se composent les six mois par le total des hom- 
mes engagés et inscrits chaque mois, indiens, 
seulement. Je n'ai retranché les dimanches dafl» 
aucun cas parceque des absences sont oonstatée*- 
ce jour là. Il est résulté de ce travail que du 1er 
Octobre 1864 au 31 Mars 1865 les journée» 
dues s'enlevaient à 52,887 

Les absences constatées à 24,34i 


La différence représente les journées 
fournies, soit ^ .. .-^^//^ 

De deux choses l'une : ou le Uvre contient dot 
entrées erronnées, mensongères, feusses, ou bictt 
il est sincère dans tout soï>. contenu. Dans le prçr 
nder cas, les laboureurs ont été frustrés, trompé$* 
ils n'ont pas reçu «les gages auxquels ils. savaient 
droit et les douze ont raison de dire qu'ils n'en* 
pas reçu leurs i^ges. Leur témoignage ne pei^ 
être afeibH -par oenx de Sireet et de Médard q# 
attestent la sincérité de ces .livres et qui waurfe. 
ment lie disent . pas la vérité. Dans la seconda 
supposition c'est auto-ement grave et je ne vœt 
pas l'avantage que la défense peut en retirer.^ Sil 
effet il constate des absences nombreuses «'éle» 
Tant à un châfl&« inusité. 

Lee absenccs^sont pomf 6^1 8^u près de lamqitie 
à Beaufond. Cela n'implique-t^il pM ^ désor^ 
dre, un viee dans Fadministration, vice que Sireet 
et Médard ne peuvent filtre disparaitrc ?. Cet état 
de choses ouvre la porte à bien des réflexions et 
autorise à se demander quelle est la cause qui le 
provoque et quel est le moyen employe pour y m- 
médi«. Les Indiens nous renseignent à cet égard. 
Ai-ie tort de laisser ces données influei^r ma 
créknceaux témoignages des 12 qui tous affirment 
avoir été incarcérés pour s'être absentés quelques 
iours ou avoir prétexté une maladie î Et ces 
douze, Ramsamy Nelloo précédent gardien des 
marrons, lésa gardés en partie. Terrasse, Mardw*- 
naikcn, Appoo, Soosaye les- reconnaissent en pai:- 
tie pour les avoir vus dans la prison où ils ont 

passé une nuit. 

Si Veerasoo engagé pour trois ans en bepteii^- 
bre 1862 se réengage pour cinq ans en Mars 186$> 
cinq mois avant l'expiration du premier contrat 
il déclare qu'il l'a fiût sous F empire de la m«iaoe 
et de hi promesse d'un èoMê.àe quelques roupw 
dont il ne re9«î<>«[ue la. moitié. Veeraaoamgrenr 
«ttré nour d an8.eti AbCot IMârréfiagagé q^tue 


dioié avffnt la fin &a premier contrat, — ^Naganah 
engagé en Juin 1862, pour 3 ans. réengagé pour 
3 autres années en Ayril 1865 tiennent le même 
langage. Ce sont ces réengagements passés dans 
de pareilles conditions dont la défense s'étaye 


incrtruments aratoires, à'y sont pas meatioania. 
Mais, dit-on, £ti«nne Montille n'est pas capable 
d'administrer ses affaires, et ne l'était pas, bien 
avant le bail, lui qui en 1864, accepte la prési- 
dence du comité de secours de son quartier. U 


pour prouver les bons- traitements et par consé- abandonne ses a&ires pour s'occuper de celles 
quent le mensonge de ces hommes qui les nient, | du public. Ses infirmités sont cause qu'il s'af- 
et en définitive donner la mesure de la méfiance franchit de soucis par ce bail, et nous l'avons vu 
qu'ils méritent en général. Je ne dis rien des pendant cette longue affaire assister à toutes les 
souvenirs du tribunal qui a vu bien des voleurs | audiences et y venir à pied. Il est vieux et 
de manioc ou de maïs lui être amenés de Beau- \ infirme, et il en signe la déclaration sans lunettes 


/ond^ ni des réflexions fiiitcs publiquement à cha- 
que occasion. 

J*ai visité cette prison, non pour m'assurer si 
Mootooveercn pourrait franchir la muraille qui la 


et d'une main tellement sûre que la barre qu'il 
appose au dessous de son nom, n'ayant pasreuad 
du premier coup, il repasse la plume sur le même 
trait comme le dossier en porte la marque indélè- 


sépare de la forge, encore moins si Massard à l'aide j bile. Il est vrai que peu d'instants après son 
de ses épaules pourrait briser les ferrements de conseil déclare qu'il se trouve indisposé. Un 
la porte. Après tout personne n'ignore qu'on s'é- fauteuil de repos lui est offert, il refuse ; un 
chappe de toutes espèces de prison. Qu'avaient- , renvoi de la cause encore refus. Après avoir été 
ils besoin de franchir la muraille de séparation identifié par Ramen, il lui est accôidé de se 
pour s'évader? N'en avaient-ils pas eu l'occasion ' retirer, et l'orsque le témoin suivant se présente, 
le soir de leur suffocation où, satisftiits de respirer le Cpnseil ne voulant pas de renvoi, la nécessité 
l'air pur, ils se tenaient tranquilles. Aussi bien, ' de l'indentification des prévenus ramène B. 
ai après 20 essais l'un réussit à gagner la grande Montille à l'audience qu'il ne quitte plus. Ce 
route, un garde ne Tarrête-t-il pas ; et conduit bail n'est pas un acte de faveur au profit de ses 
devant le Juge, n'est-il pas, faute de papiers, cdn- [fils, et E. Montille qui ne doit pas désirer des 
A A ^ 1 — J _x /._„.^ -1 divisions ni drs procès dans sa nombreuse famille 

après lui, — Etienne Montille qui reçoit ime 
année de location d'avanco et ne se décide a 
passer cet acte que parce qu'il est accablé 
d'infirmités, incapable de soigner ses afiairee, 
d'administrer ses biens, n'appelle pas comme la 
loi le sugffère dans tous les contrats onéreux entre 
père et fils, ses autres enfants à en attester la 
sincérité par leur intervention ! 

Je n'ignore pas qu'il ne m'appartient pas de 
prononcer la nullité de cet acte ; mais s'il m'est 
permis d'analyser la déposition d'im témoin et de 
la rejeter lorsqu'elle me parait fausse, sans at- 
tendre qu'un jugement ait reconnu qu'il y a par- 
jure^ ne puis-je chercher à m'assurer de la va- 
leur d'im document, témoin muet produit devant 
moi, au moins pour me guider dans la créance à 
accorder aux témoignages qu'il tend è corroborer. 
En effet ce document ne parait que pour dégager 
Etienne Montille et établir qu'à sa date il n'était 
plus rien à Beaufond ; que c'est après sa dépo9- 
session que le bâtiment de la prison a été cons- 
truit. Il ne vaut donc que pour sa date, mais 
quant à Azenor et Etienne seuls. Pour Alcidc, 
il a. pris soin d'en détruire la valeur en donnant â 
Kosidor, pour engager des indiens, des pouvoirs 
signés d'Alcide Montille pour Etienne Montille 
& Co. au lieu de Alcide Montille pour Montille 
frères & Co. Le 22 Mai passé, date importante, 
il fait connaître au Magistrat Stipendiaire que les 
associes de Beaufond mai : Etienne Montille 
père, son frère Azénor et lui-même. L'entête du 
livre de gages écrit par Hosidor, produit par la 
défense, porte " Livre ^e gages de la propriété 
Beaufond^ appaitenant à Montille père & Co. " 
Mais cette déclaration et ces écrits lui s«it per- 
sonnels et ne lient que lui seul Alcide, de même 
que celle de ïoolsy n'atteint que lui, Toolsy. 

Je déclare néanmoins, que j'accueille dans son 
entier ce bail, à l'égard des prévenus Etienne 
Montille et ses deux fils Alcide et Azénor, îlais 
il n'a de valeur dans la cause que pour sa date, 
qui devient inutilo puisqu'il n'est pas établi, qu'à 
cette date, ce bâtiment, lieu de détention, ne fût 
pas encore construit, et que le contraire résulte 
implicitement de la déclaration de ceux des dé- 
tenus dont la séquestration remonte à plus de 
deux années. Mêlé et William Furteaux n*oiit 
pas réussi à me convaincre sur ce point pour dès 
raisons qu'il serait oiseux de répéter. 


damné comme vagabond et forcé de retourner 
chez son ancien maître après sa peine ? Nouveaux 
ou anciens, engagés dans leur pays, n'ayant connu 
d'autres maîtres, ils sont sous l'impression qu'il y 
a des prisons sur chaque établis8ement,~qu'il 
n'y a pas de jiLstice pour les indiens, (et en vé- 
rité comment ne le croiraient-ils pas ?) On leur 
dit qu'ils n'ont pas plus de sentiments que des 
chiens et en véritables asiatiques jls finissent par 
le croirf*., souffrent, se taisent et'se soumettent. 
Je l'ai dit, ce n'est pas la possibilité de fuir la 
prison que j'ai été constater, ce n'était pas le but 
de ma visite. Ce bâtiment est placé près d'ime 
allée de manguiers qui mène à l'usine et à la 
maison principale. L'im des -côtés sert de forge 
et l'autre, tapissée à l'intérietu- d'ime épaisse cou- 
che de suie, ne reçoit le jour que par une porte 
fermée à l'extérieur d'une chaîne en fer et d'un 
crochet fkit exprès pour s'adapter aux inégalités 
des battants. La chaîne par un de ses bouts porte 
sur un piton que le crochet vient en quelque sorte 
river. Sa situation sur le passage qui mèn^à l'u- 
sine et à la grande maison, ne l'indique pas com^ 
me demeure ordinaire d'Indiens libres. Quant il 
y a un camp sur im Etablissement, on ne loge 
pas d'une manière permanente des Indiens dans 
mi lieu où il leur- est si facile de commettre des 
vols et où leurs imprudences peuvent causer des 
incendies et menacer tout un établissement. 

Ces remarques ont corroboré ma créance aux 
témoignages de l'accusation. 

Le zèle, l'habileté, le dévouement de la défense, 
auxquels je ne me refuserai pas la satisfaction de 
rendre im sincère et cordial hommage, se sont 
concentrés d'une manière particulière sur Etienne 
Mon'ille. .Cela ss corçoit par la sympathie que 
son grand âge, que lui seul n'a pas su respecter, 
ne pouvait manquer d'inspirer. 

Etienne Montille produit un bail authentique 
sous la date du 16 Septembre 1863 consenti au 
profit de ses fils. Ce bail n'est pas sérieux. 

Pour s'en convaincre, il suffit d'observer que 
fait pour douze années à raison de S 6,000 par 
année, il entraîne, grâce à sa date, deux mauvaises 
années dont la première est payée d'avance ; car 
les preneurs, fils et compagnons de travail du 
bailleur, commencent leur jouissance et doivent 
la quitter ^xl milieu de la coupe. En outre les 
immeubles par destination si nécessaires sur une 
sucrerie, c'est-à-dire; les bœufs, mules, charrettes, 
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Il résulte de Tenqnète que des hommes, les I titutîiSi de l'offense et celles qui en modifient la 
deose libérés parle Magistrat Stipendiaire, ont été punition. Les unes résultent de la plainte et les 
séquestrés à ^«at^m/, pendant des mois et des ~ ' "* ' '"* ""^ "^ -^-i- 


années, plus de deux années» par Alcide et Azénor 
MontiUe au vu et au su d*£tienne MontiUe qui a 
prêté un local à cet effet ;— que ïoolsy servait de 
gardien aux prisonniers. Le Magistrat Stipen- 
diairene peut pas jurerqu'Etienne Montillc a prêté 
le local, mais '' prêter, to lend '* veut dire '' to 
afford, to permit, to use '* suivant -le dictionnaire 
anglo-américain de Webster, comme en français 
•* péter '' dans ce cas, signifie " donner, mettre, 
laisser à la disposition de, prœstarè.'' Il suffit 
qu'Etienne Montille ait su et vu qu'on dispo- 
sât de sa chose pour cet usage, et ne l'ait pas 
empêché, pour être compris sous cette expression. 

Mais ces faits constants qui ressortent de l' en- 
quête sont-ils pimissables d'après les termes de 
la i^inte ? Ici, se place naturellement F examen 
des trois objections soulevées contre cette plainte 
à la dernière heure par Tun des Conseils. C'est 
par quoi je finirai. 

La première découle de cette observation que 
la plainte n'incrimine personne d'ime manière 
directe et positive. Le Plaignant '' Croit " 
** belioves " que c'est Alcide et Azénor qui ont 
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fait séquestrer les indiens, et cette expression en Dans notre droit pénal, au contraire, l'élément 
quelque sorte dubitative lui enlèverait toute constitutif de l'offense < 


valeur. Le mot " croit " " believes " n'est pas 
l'équivalent de '' suppose '' mais l'expression 
d'une foi. 

En fût-il autrement que l'objection disparaîtrait 
en présence des articles 6 et 7 de l'Ordonnance 
35 de 1 8Ô2 qui autoiîsent le Magistrat à recevoir 
et écouter des plaintes se reposant sur des soupçons 
L'Ord. dit : " charged cither directly or on 
suspicion ; in case there is sufficient ground for 
proceeding." — II n'y a pas lieu de s'arrêter 
davantage sur ce point. La jurisprudence Ta fixé. 

La seconde se réfère à la date, et la défense 
soutient qu'au 20 Mai, Alcide Montille étoit 
absent au dire même des détenus ; et qu'il n'a pas 
été non plus établi qu' Azénor et auti-es eussent 
à cctte^ date, séquestré personne, ni qu'Etienne 
Montille eût prête un local pour la détention. 
Depuis le 16 Septembre 1863 il était dessaisi tie 
Beaufond par le bail. La plainte n'autorise pas 
cette interprétatiou et n'a pas ce sens. Elle 
déclare qu'à cette date le plaignant a constaté 
l'existence d'un lieu de détention où des indiens 
étaient séquestres, — que cet endroit était réservé 


autres des évidences. L'abeence des unes vicie 
la plainte et non celle des autres. C'est d'après 
ces principes que le législateur français a établi 
les dispositions relatives à l'arrestation et à la 
séquestration sans ordres des autorités constituéeib 
Il en fait plusieurs offenses différentes qui ont 
leurs caractères particuliers et qui sont punies 
diversement. Dans le cas où la détention n'a pas 
duré plus de dix jours et où la libération a eu 
lieu avant toute poursuite de fait, l'offense 
n'est qu'un simple délit punissable de peines 
correctionnelles. 

Lorsqu'elle a duré plus de dix jours et moins 
d'un mois, c'est im crime punissable de travaux 
forcés à temps. Après ce laps de temps, travaux 
forcés à perpétuité. Les tortures corporelles en^ 
trainent la peine de mort. On voit d'après cela 
que les élém^its constitutifs de l'offense sont, non 
seulement la détention sans ordres des autorités, 
mais encore le temps que la détention a duré. Ces 
circonstances constituent une série d'offenses dif- 
férentes les unes des autrespar la nature des peines 
qui leur sont applicables. Elles doiv^it être spé- 
cialement énoncées dans la plainte. 


est la séquestration sans 
ordre des autorités. Dès que cet élément se ren- 
contre, la peine est encoui-ue laquelle est, soit 
l'emprisonnement, soit l'amende, les travaux for- 
cés ou la réclusion. L'offense est une. C'est la 
peine qui varie. Le choix et le taux de chacune 
de ces peines sont laissés au juge. Quant à la du- 
rée de la détention, notre législateur n'en dit rien, 
ne s'en occupe pas. Elle n'est donc pas im des 
éléments constitutifs de l'offense, et à ce titre 
n'est pas nécessaire dans la plainte pour sa vali- 
dité. L'absence ou la mention de cette " durée " 
ne peut en aucune manière l'affecter. Il en serait 
différemment dans les cas prévus Art. 259— où le 
faux costume, le faux ordre, les'tortui-es corpo- 
relles &a. sont des éléments indispensables, es- 
sentiels qu'il faut relater sous peine de nullité, 
La plainte qui nous occupe n'avait donc qu'à 
mentionner la détention sans ordres des autorités 
constituées comme elle le fait, autrement dit '' the 
material circumstances of the offence." L'ord. 
29 de 1853 art. 9 et 13, et Archbold : " Criminal 
pleadings '* au chap, de T emprisonnement illégal 
ne laissent pas de doute à cet égard. Cette ob- 


à cet usage, et qu'à cette date il y a vu 13 Indiens jection n'a pas plus de force que les deux prece 
qui y '"' avaient été mis et s'y trouvaient encore." dentés. 
Ainsi, la séquestration n'a pas eu lieu le 20 Mai, Mais si la question de durée de la séquestration 
mais c'est à cette date que la découverte, la n'est d'aucune importance quant aux principaux 
constitation en a été faite, et la preuve est prévenus, en est-il de même pour leur complice 
acquise par le fait de la présence des 13 Indiens. \ Etienne Montille, accusé d'avoir sciemment prête 
Cette explication acquiert plus de clarté par un lieu pour la détention, lui qui doit être considéré 
l'examen de la troisième et dernière objection' comme dessaisi de ^caw/onc? dès le 16 Septembre 
relative à la durée indt temiinéc de la détention. 1 1863 ? Si, parmi les détenus, il ne s'en trouvait 

}*our comprendre la poitéc et le vrai sens de | plusieurs, cntr'autres Vcerasoo et Ramsiimy, dont 
l'art. 258, il iaut comparer la loi pénale française ' la date de la séquestration remonte à une époque 
avec notre Code Colonial qui en est la compilation.! antérieure à Septembre 1863, j'aurais été trop 

En droit pénal français, les offenses sont ' heureux de pouvoir dire : Non ! mais les ♦ vi- 
divisées en trois classes suivant la nature des dences sont trop puissantss. Elles établissent trop 

- - * ' clairement sa complicité dans l'ottbnse, et de la 

manière décrite, pour qu'il me soit possible de 
lui accorder la faveur ou le bénéfice d'une distinc- 


peincs qui y sont appliquées. Les peines sont de 
ample police pour les contravenUons, correction- 
nelles pour les délits, et afflictives et infamantes 
pour les crimes. Pour que l'une de ces trois 
espèces de peines soit appliqu e, il faut néces- 
sairement que l'offense réunisse des caractères 
spéciaux qui seuls en constituent la criminalité. 
La criminalité admise, la peine varie d'un mini- 
mum à un maximum suivant les circonstances 
laissées à l'appréciation du juge II faut donc 
£itîii^er enixe les circonstances, éléments cons- 


tion. 


Tous les faits de la plainte sont donc prouvés 
par une chaîne non interrompue d'évidences qui 
remontent du Magistrat Stipendiaire à Vcrassoo 
lequel détermine la durée de la df tention. La dé- 
fense pour la combattre n'a offert que des témoi- 
gnages que la simple discussion fait évanouir. 

Je n'ai rien dit de Narain et dc-Mamode 


1«U 


Saheb. Oe sont deux siitLan qui n'ont fait que 
templîr les devoir^ ordmaires à leuni pareils. Je 
lie ^uis voir dans la participation qu'on leur re- 
proche une complicité punissable, surtout lorsque 
Médard, et Raxnsamy Nelloo pr^èdent gatdien 
de prisonniers ne sont pas en cause. Autant 
ferai-je de Hosidor que l'on a tu parfois amener 
un indien à Toolsy par ordre d'Aloide MontiUe, 
et le soir de la *' surocoiion par la fumée," excité 
par r exemple sans doute, donner quelques coups 
ft ces malheui'euz pour hâter leur rentrée au 
oachot. 

Je me suis appliqué à fîûre voir la patience que 
j'ai mise à lire, relire, méditer, comparer les ^i* 
denccB de cette cause longue et compliquée, et 
j'ai donné aussi les raisons qui m'ont décidé à 
écouter tels témoins et non tels autres et à me 
prononcer pour ceux de la plainte. 

Toutefois, si malgré ma bonne volonté, mon dé- 
sir et mes efforts pour découvrir la vérité, ma rai- 
son s'est laissé égarer par une illusion, au moins 
ai-je la satisfaction de penser que j'ai agi ^* "with 
** zeal, integrity and loyalty to the l^st of my 
*' judgment and ability." £t la voie de l'appel 
reste ouverte aux parties. 

Les accusés ne sont pas également coupables. 
Quant à Etienne Montille, puni dans ses enfants, 
letur condamnation fait à son égard de l'amende 
une réparation suffisante. L'emprisonnement 
pour un homme de son âge qui doit sa verte 
vieillesse a des habitudes d'exercise, pourrait 
avoir des conséquences dont sa complicité dans 
ce déHt ne m'autorise pas à assumer la respon- 
sabilité. 


(( 


« 


M 


(( 


« 


«< 


^Vherefore^ pursuant^ tstûde 258 <^the Pe- 
nal Code of ike colMiy whieh is as foUows-: 
Those who, without any order lî^m the -con- 
stituted authorities, and except in cases where 
the law direet the arrest of parties aeoused, 
^ shall arrest, detain or sequester an^ perse» 
whatsoever, shall be punished by imprisonment 
and by a fine not exeeeding two hundred 
pounds sterling, or even by réclusion or hy 
^ hard labor, accordiag to the circumstances A 
** the cose. 

*' Whosoever shall knowingly lend a place 
'* fbr effecting such detention or sequeetratiOB^ 
** shall suffer the like punislunent." 

I condemn Alcide Montille to one year's impri^ 
sonment with labor and £ 50 fine with costs, pad 
in default of ])ayment of such fkie and costs to 
three months further imprisonment with labor. 

Azénor Mcmtille to six months imprisoMment 
with labor and £50 fijie with costs, and in de- 
fault of payment of such fine and costs to three 
months further imprisonment with labor. 

Toolsy to three months' impiisonÊoent with 
labor and costs. 

Etienne Montille to £ 50 fine and costs and in 
default of payment <^ such fine and costs to three 
months imprisonment with labcnr. 

Convicted parties severally- and coUectively 
bound for fines and costs. 
Other accused discharged. 

The parties convicted declare thdr intention 
of lodging an appeal against the above judg* 
ment. 


( yide Su^à, Page 155, Beoision of th^ ' Supreme Court of Mauritius» on the Appeal frpoi this. Judgment.) 
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although there was more than three* 
creditore in favor of^xecepting the 


Arrangemeni 


]jire:C6flfio! 


:•:<•:*: 


LAVOÏÏOABÈDE. 


Sefore JSie Conor the Chief Judge. 


.The Hon. H. KoJio, of Counsel for Petitioners ; 
W. Fnnnss, atSney for same ; 
The Hon. V. NA, 1 of Counsel for accepting 
J. L. COLIK, W J creditors; 

5' l^^^xsrLt^^^^^'' fSiXfAie ; 


A. Leoall, 
E J. Leclezio 


) of Counsel for contesting ere 
, j ditors; 


G.E?™;}^**"™*^''^""*^^- 


[let Fdn^uary 1866.] 


, The CouBT : — In this case the only question 
for decision, at present, is whether the Arrange- 
ment proposed by the Petitioners : the heirs of 
the late Mr. Lanougarède, and accepted by more 
than the statutory majority of creditors, ought 
or ought not to be confirmed by the Court. 

The discussion has been of more than usual 
interest from the large amount of the pecuniary 
claims at stake and the somewhat peculiar circum- 
stances in which the question comes before the 
Court.— The late Mr. Pierre Victor Lanougarède 
died in Port Louis on the 1st July 1865. His 
property consisted chiefly of a large number of 
sugar estates and appurtenances and of many va- 
luable immoyeable subjects iu the town of Port 
Louis. The present applicants, who are hb heirs, 
accepted the succession purely and simply, there- 
by rendering themselves» in terms of law, liable 
for all his debts. Mr. Lanoucarède had been mar- 
ried. His wife predeceased him by about a year. 
They had been married in community, and after 
the wife's death, the common property, including 
the sugar estates and houses m Port Louis, was 
exposed for sale.with the view of having a division 
made between the husband and the creditors 
and heirs of the community. At the sale, the 
whole subjects were Dought by Mr. Lanouga- 
rède, and it is one of the grounds of complamt 
of the objecting minority, m the present case, 
that the neirs, after the death of Mr. Lanouga- 
rède, have gone on with the proceeding bofbre 
the notary en pat tage of the community, whereby 


9% 
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it is alleged that undue preferences, by way of 
mortgage, have been given to various parties^ to 
the prejudice of the general body of the credi- 
tors of the insolvents. This question will be 
examined more particularly in the sequel. 

Some time after the death of Mr. Lanouga- 
rède, the heirs began to encounter serious em- 
barassments in the management of the Estate, 
from thQ increasing pressure of the numerous 
debtfi affecting it. It would appear that, as far 
back as September last, they were unable to meet 
the bills then falling due, and many of them lay 
over unretired. On the 16th November they 
concluded an arrangement with the Ceylon Com- 
pany Limited and the Oriental Bank, whereby 
advances were to be made on the conditions 
therein mentioned for carrying on the Estates 
for é or 5 years. The arrangement among other 
things stipulated for a mortgage in favor of the 
Sank for the sum of $160fi00y something under 
the amount alleged to be due to it on the bills and 
on other titles at that date partly at maturity and 
partly not. GThis stipulation is now maintained 
to be an undue preference given to a creditor 
chirographaire — or a personal creditor.^to the 
prejudice of all the otner personal creditors, and 
18 the main ground on which the proposed Ar- 
rangement has been so keenly opposed by a con- 
sirable body of the creditors. 

In less than a week after the Arrangement 
was concluded, viz : on the 21st November last, 
the heirs called their creditors together and sub- 
mitted the state of their affairs to the meeting, 
and for the first time informed their creditors of 
the agreement with the Bank and the Ceylon 
Company. 

Four Commissioners were appointed by the 
creditors to take a general mortgage over the 
whole property for the benefit of the creditors 
and to prepare a report of the state of the whole 
fiiiccession of Mr. Lanougarède. Their report, 
dated 31st November, was laid before the cre- 
ditors at another meeting held on that day. 

The present applications for Cessio Bonorum 
were presented bv the heirs on the 12th De- 
cember last. In their Balance Sheets, the posi- 
tion of the Estate, as at the 16th of the pre- 
ceding menth of November, is stated as follows, 
in accordance with the reports of the Commis- 
sioners already alluded to : 

The Sugar Estates are 
valued at. ... ...^948,500. 

Burdened with the 
mortgages amount- 
ing to 531.289.83 


Leaving a difference of. ^{[417,210.67 

The houses in Port- 
Louis are estimated 
at/ ... ... ... ... xo«^,uui/» 

With mortgages a- 
mounting to •.. ... 87,211.60 


Leaving a baknce of 81,789.60 

Other assets are stated, including the personal 


estates of the Petitioners, bringing uptlie«i 
mount of the '' Actif,'* deducting Uie mortgages» 
to the sam of ^357,269,60 ; but this indudei 
a sum of no less than ^([149,659.31 of doubtfiil 
claims, which the Commissioners had discarded 
altogether from their calculations, as worthlen. 

The debts of the estate are given as follows : 


Wages due $ 32,349.40 

Accounts due 40,778.64 

Bills in circulation 519,628.00 

Interest of mortgages in arrear ... 18,662.82 

Throwing out of view the doubtful debts dus 
to the estate, which the Commissioners had set 
aside as valueless, but including the personal et 
fectsofthe heirs, the result agreeing with the 
estimation of the Commissioners is that, on tbe 
whole, an apparent balance of assets over delta 
appears of $ 129,638.53. 

In this state of matters, the proposed Ar- 
rangement or " Concordat," which naa givea 
rise to so much discussion, was submitted to the 
Court. 

In that document the Petitioners set forth 
their inability to meet their debts from the defi- 
ciency of the late crop ; that an immediate reaii- 
zation of the succession is impossible, and wotild 
be in any view disadvantageous to the parties 
interested ; that they had entered into the ar> 
rangement with the Ceylon Company Limited, 
and the Oriental Bank, on the 14th November 
1865, already alluded to, to secure the means of 
keeping the estates in a good state of cultivation; 
that they had granted the general mortgages as 
wished by the creditors, dated Ist December last^ 
in favor of 4 Commissioners on behalf of all theff 
personal creditors, (chirographaires ;) that tfco 
Commissioners had suggested several* modifp 
tions of the proposed arrangements, and an» 
others, specially, an immediate sale of ce 
of the immoveable- sHbjects of the estate. . ^ 
this recital, the Petitioners ask to be all #rf' 
a delay of 4 years for payment of the capitj'jol 
their debts of every description ; the de^^ 
bear interest at 9 per cent, payable quarte 
far as relates to the mortgage or priviledpJ 
ditors, and as to the personal claimsi t>jL|ite> 
rest to be payable one year after the e )mf of 
the 4 years to be accorded to the Pe |tÔli<M» 
The capital to be paid at the 4 term ^f the 
15th December 1866, 1867, 1868 and », tha 
terms of payment to be increased if &b snina 
drawn from realizing the estate and/hom tha 
produce of the lands shall warrant si ^h' incretfie. 
It proposed that the estate shal/be mankg* 
ed by Mr. Bazire, a son of one r^the Petiticn- 
ers, with the assistance o/ '* ^ ^ Commissioners 
named by the creditor^ >^ a full powers of 
sale« &c., &c. The prices o the subjects sold 
to be paid in money or with ^he obligations of 
the estate ; that a special Ins]; ^tor be appointed 
to excute the inslâ^uctions tibe^given 'for tiia 
management of the e:jtato ; t^lat the moveaUft 
debts due to the estate shall b reidized as spe»^ 
dily and completely as possible^ \ that the houaeè 
in town and three of ^the suga 'estÉlir tiberaoi 
named shall be sold as soon as x. %y bêî tile price. 
to be payable ik^the moveable obA lotions due bf 1 




i die «tates; that a mortgage be granted by the 
I hiiB over theur own i>er80i^ property, but not 
f to be operated upon till the estates of the late 
Hr. LnioQgarede are exhausted ; that in case of 
Ae Arrangement not being nnanimousl j accept- 
ed, it shall be submitted to this Supreme Court 
bi confirmation in terms of law. 

Tbis proposed Arrangement has not been ac- 
'' oepted by all the personal creditors, i, e. by 
I ibose creditors who are most interested in the 
autter, the mortgaged creditors not being affect- 
P ed bjr any such agreement. A yery strong op« 
I ^Qon nas been manifested from the first moot- 
ing of the matter, and a rigid scrutiny of the 
, diums and titles of the supporters of the Ar- 
langement has been insisted on and gone 
ftiongh, at the instance of the opposing cre- 
r£tor8. The result is that, without computing 
.larions claims which might haye admitted of 
KHne dispute, there is much more than a clear 
;pajority of three fourths in number and yalue 
M the personal creditors, who accepted the 
Arrangement. 

I The numbers stand thus : for the Arrange- 
aient, 52 creditors with debts in the aggregate 
tf ^9,114 ; against the arrangement, 11 ere- 
itors with debts amounting to ^27,820. 

8o standing the yotes of the creditors, the 
lit, and as we haye already said, the only 
^er inquiry in the matter is whether the pro- 
id Arrangement ought to be approyea of 
id confirmea by the Court. The local law on 
matter is contained in § 35 of the Insol- 
Lcy Ordinance, No. 23 of 1856, which runs in 
lese terms : 

agreement made pending or after the 

fonorum between the debtor and three 

number and yalue of his creditors, 

ject to the approyal of the Court, be 

LpoA all his creditors. If the Court 

nxxA agreement reasonable, it shall 

same- to be filed and entered of Record 

;ÎHtry and shall further order that the 

[(Tft^j» be discontinued or annulled, as 

be. Any creditor shall be entitled 

;opy of the said agreement upon ap- 

Eegistry and paying for the same.'' 

tiouB, as already mentioned, are 
rd by the resisting creditors. The 
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Kow, aûs to the firsth. jjection, the Court is un- 
to perceiye how uio proceedings for the di- 
or ** partage " ||f the property of the com- 
of tne late Mb Lanougarède and his wife 
feet the decisiofl of the present question. 
proceedings weir| begun in his cwn Ivfe time, 
rhts oiJukecrdjitoT of the commuuityex- 
oyer toe w^e mass of the property, of 
half betonaJlto Mrs. LaDour.ic-de. 


The ^ partage ** was completed on the 26th 
October last and registered on the 4th of the 
following month of Noyember, while the petitions 
for Ceuio Bonorum^ now before the Court, are 
dated and filed on the 12 th December last. But, 
moreoyer, if there is anything wrong in the 
" partage " and the proceedings on which it is 
based, the Supreme Court of the Colony is the 
only place where the rights of parties can be 
yindicated, for a single Judge sitting as Commis- 
sioner in a case of Insolyency has no competen-' 
cy or power to interfere with those proceedings. 
The remedy, if a remedy is, open to the partieë 
who think themselyes aggrieyed, must be sought 
for elsewhere. This objection, therefore, to the 
sanctionning of the Arrangement proposed can- 
not be sustained. 

The Court will now deal with the second ob- 
jection. The opposing creditors maintain that 
the Arrangement, homolo^ting as it does (the 
agreement between the Petitioners and the Cey- 
lon Company and the Oriental Bank, of date the 
16th Noyember last, ought not to be approved 
by the Court. That agreement, it is said, ope- 
rates a most unfair and undue advantage in fa- 
vor of one of the personal creditors, viz : the 
Bank, to the prejudice of all the personal cre- 
ditors. 

Now, what are the facts here P It appears 
that the heirs themselves, being unable to meet 
the engagements of the succession, aflber asking 
assistance as they say, in other quarters, applied 
to the Ceylon Company Limited for advances. 
That Company told them that it could only assist 
them with the co-operation of the Oriental Bank, 
and that the price of that co-operation over and 
above the Interest and Commis don on the ad- 
vances, must be a mortgage in favor of the latter 
for the sum of ,^150,000 — about the amount of 
bills and other obligations of the late Mr. La- 
nougarède or his heirs, which the Bank held 
without any security. The heirs agreed to ac- 
cept those terms and the Arrangement was em- 
bodied in a notarial deed, bearing the date of 
16th November 1865. 

That deed has been thoroughly examined in 
the course of the ar^ment. It is necessary 
that its various provisions should be distinctly 
borne in mind. It proceeds on and embodies a 
previous sou^sein^ privé, dated 14th November, 
entitled conventions between the Orientid Bank, 
the Ceylon Company and the heirs. In those 
conventions it is set forth that the Oriental Bank 
is a creditor of the late Mr. Lanougarède to the 
extent of ^156,000, 2>o«r divers billets, titres, et 
valeurs dont partie échus et partie à échoir. That 
the heirs were unable to pay to the Bank the 
bills actually due, that the Bank had agreed to 
make Arrangements with the Ceylon Company, 
to obtain the necessary advances for the estates, 
but under the express condition that the debt ac- 
tually due to the Bank should be secured by mort- 
gage on the estates of the succession, or by the as- 
signment of mortgages belonging to the succes- 
sion. That the Ceylon Company had accepted that 
condition and, at the request of the Bank, had 
agreed to make the necessary advances to the 
heirs and to oçen the three credits after mention- 
ed| on the foonng that the Bank should negociate^ 
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to ihe extent of the advances, the biUs of the 
heirs endorsed by the Ceylon Company. The first 
credit was to be for j$[350,000 to finish the crop of 
1865 and to make the crop of 1866. The second 
was to be for ;J300,000 for the crop 1867, and î^he 
third for j^00,000 for the crop of 1868. The 
Company was to have the control of all the sums 
advanced and of the management of the Estates 
and, was to furnish ^directly the food and sup- 
plies, and to pay the interests on the mortgages 
and the wages of the laborers, and to have the 
right of visiting the Estates and examining the 
Books when it pleased. Bills were to be grant- 
ed by the heirs, for every advance, at such cur- 
rency as the Company might fix, to be renewed 
when it pleased, and to make only one title with 
the deea itself and the " hypothèque '* which 
was to be given for the advances. 

Tlie whole sugar remaining to be made of crop 
1865, and the sugars of crop 1866. 1867, and 
1868, on all the eleven estates were pledged for 
the advances, and were to be sold by the Com- 
pany who were to account for the price, deduct- 
ing the brokerage and a commission of 3 oto. 
The sugars pledged were to be valued, for the 
first year, at 12 millions, for the second and 
third years at 10 millions, all as a maximum ; 
but whether the actual produce reached those 
figures or not, the commission on the sale was to 
be drawn on those quantities. An account cur- 
rent was to be stated between the parties and 
to bear interest at 10 o[o, any balance due to 
the estate by the Company was to be paid on 
1st July of each year, while any balance due to 
the Company was to bear interest at the rate of 
10 o[o per annum till payment, and to be taken 
out of the subsequent credits. If in the event 
of unforeseen circumstances, or of bad manage- 
ment of the estates, it should be perilous for the 
Company to continue the agency, it stipulated 
for the right to discontinue the advances at the 
end of the first year. The heirs were bound to 
give a mortgage in security to the Company to 
the amount of $ 350,000 over the whole immo- 
veable property of the succession, to take rank 
after the sum of <S'380,000 of existing "hypothè- 
ques." The persons who had an interest in some 
of the estates as co-owners were to intervene to 
the act of hypothecation, but the interest of the 
heirs Lanougarède in the estates were to be bur- 
dened with the whole of the above amount. In 
farther guarantee of the advance to be made by 
the Company, certain debts belonging to the 
heirs Lanougarède, and secured over the estates 
Mare d'Albert^ St, Julien^ Belle Rive and Beaux 
Sondes, a claim of ;SI45,000 odd on Mr. and Mrs. 
Laurent, a claim of j»9,800 odd on Mr. and Mrs. 
Latour St. Ygest. and a claim of $ 15,000 odd 
on Mr. Pilot and Messrs. Lionnet brothers, were 
to be assigned to the Company. 

After the mortgages and conveyances in gua- 
rantee above mentioned in favor of the Ceylon 
Company, it was stipulated that a mortgage 
«houid be granted over the estates of the suc- 
cession Lanougarède and an assignment in ^a- 
rantee of the above claims in favor of the Orien- 
tal Bank for the amount of $ 150,000 taking 
rank immediately after the mortgage of the Cey- 
lon Company. 

The agreement was not to be binding on the 



Company until the privileged and mortgage en; 
ditors had consented not to impede thewoAsOE 
of the irrangement. ^ 

Such are the covenants of the ** conventiâm*^ 
embodied and forming the substance of tlitiuv 
tarial deed of 16th November 1865. In tludilal; 
ter document it is further provided that tlie *^ji^ 
tributions " in the " partage " of the conmramif 
of the late Mr. and Mrs. Lanougarède slidltdi 
precedence of or prime the mortgages of lb 
Ceylon Company and the Oriental Bank. 

It is proper to mention that, on the snfigate 
apparently of the Commissioners appoiâsdljr 
the creditors at tiieir first meeting, someiM^ 
fications by no means unimportant, wetewàà^ 

Juently accepted by the Bank and the Oefta 
Company. It was agreed that the mo 
should not affect the subjects in the town 
Louis, and the Bank ofibred to abandon i 
mortgage, if the funds for carrying on tiie 
tates were procured from any other quarter. 

As we have already seen, the objection of i 
dissentient creditors, in this part of their 
ment, turns mainly on the change of the 
of the Oriental Bank effected by this agrêeou 
At the date of this document the Bank 
simply one of the unsecured personal creditoi 
or chirographaireêy of the succession Lanoi 
By the deed it is intended to take the Bank 
of that category and to place it alone of the 
roffraphaires among the secured creditors oti 
pothecairee. For tius concession the heirs an < 
have the advances made to them, on the Taài 
conditions stipulated with the Ceylon Com] 

Is this Arrangement as a whole, such a 
able one as the Court can sanction ? 

In the first place it appears to the C< 
some of the enactments of the Insolyey j 
nance of 1856 are not immaterial in th< } 
of such a question. By § 14 it is declai^d tliaM 
** All mortgages and privileges over Bjoi p ^' 
^' of the real estate of a petitioner few a 
^' honorwn^ inscribed within one monta pt0i 
" to the date of the filing of his pewion, «k 
^^ prima facie be reputed null and vof jf as agf^ 
" the mass of the creditors of the petitioner, 
" ject to the right of the crédite: i having 
" quired any such mortgage or prir pge to 
'* tnat the same was granted .honâi tdè for a 
" luable consideration and withou^ due pi 
'^ ence, and not as a security fo^taij pr^( 
« ing debt." 'Z 

So again the immediatelv^Uowing 
15 provides that : *'if anv^Hebtor, not 
'* trader, being in inso. cf circumstanceit 
" voluntarily convey, { iign, transfer, 
" deliver or make over à V portion of his 
" personal Estate or ei jects to any 
" creditors or to any plipson in trust for ad 
" the benefit of any creditor or creditor!, 
'* intent to give any unjlue preference to 
" creditor or creditors, 0^^ ^uch conTSj 
*' assignment, transfer, lyiarge, deliv^y» 
'* making over shall be deen^d and declarea 
" fraudmentand void as agi^ust the aaaij 
•' such deBt^*-"««*ointed und^r this Oj 
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la the present case one month had not run 
between the inscription of the deed in question 
and the presenting of the Petitions for Ggseio 
BoMorum. It is true that the Court has not to 
trj directly the issue which might he raised un- 
dfur either the oTie section or the other. It has 
not to decide, in so many words, whether the 
Mortgage in favor of the Bank falls or does not 
M under §45, or is not an undue preference 
under §46 ; but as it is conceded, on all hands, 
that if this Arrangement,embodjing the transac- 
tion with the Bank and the Ceylon Company, is 
now approved of, the mortgage to the Bank will 
bo eonhrmed, it is impossible for the Court to 
throw out of view what the law has so emphati- 
. cally laid down in the sections of the Ordinance 
just referred to. A Commissioner in the Court 
of Insolvencv, with such a law before him, will not 
readily, ana in the face of a resisting minority, 
confirm any Arrangment which gives effect to a 
mortgage not inscribed a full month before the 
presentmg of the Petition for Cessio. 

It was argued, for the Bank, that in fact '* va- 
luable consideration " was given for the mort- 
|;age and that it was not really for a " pre-ezist- 
mg debt ; " the Court is not able to follow that 
argument. 

Taking the latter point of " pre-existing " 
debt first, it will be remembered that the mort- 
gage was given for the sum or about the sum then 
actually oicing lo the Bank, As to considération 
for the mortgage it is plain that, if we look to 
the advances which had been made to the late 
Mr. Lanougarede and his heirs by the Bank, 
that establishment had given no other or better 
^' consideration '* than the other personal cre- 
ditors, who are therefore entitled to say that 
it is unreasonable that the Bank should be plac- 
ed in a more favorable position than they are. 
be maintained that the *' consideration " 
he mortgage was the advances to be made 
le Ceylon Company, or say the OrientiJ 
as was contended, — for it is not necessary 
nto the relations of those two Companies to 
ther or to the heirs in the matters in ques- 
then the objecting creditors say that the 
mMHmple consideration for those advances was 
the exacting conditions of the deed, for 
ity and renayment of the loans. At all 
erenMHcy eoatenaea that to insist besides on 
a fto^tilB^ ^^ ^^ called, of ;^ 1 50,000, or at least 
of a p^^rence over the other creditors to that 
extent^^Kiot fair and reasonable. 

It is sajkby the Bank that even with the pre- 
ference giy» bv ^be mortgage, it will not have 
improved it8\ositi(m very materially, as there 
are already b^^o. it mortgages to the amount 

:,j be all very true, but in 
other personal creditors, 
icss of the proposed Arran- 
?ument can have but little 
weigbt. The question here is between the Bank 
and the dissentieiw personal creditors. There is 
sio question with fiio mortgage creditors, and in 
tratb if we werql to assume the probability of 
fhere being hut fl tie over, after satisfying the 
iXK>rtgage crédite;/-, the personal creditors would 
kare the great «?iàon to complo' ^^x a^.y prefer- 
heing esyolished iu.&v^ '^eofthem. 


iif;8380,000. 
a discussion with\^ 
as to the reason ab. 
'gement, such an 


selves to the prejudice of the others. Aeain it 
was argued that the Bank, in endeavouring to 
save itself by taking a mortgage, did no more 
than creditors are in the habit of doing when 
they are called upon to make further advances 
to their debtors. But this is shifting the issue 
now before the Court. The Bank naturally did 
what it could to avoid the lisk of loss which was 
impending over it ; but the Court has not to 
study the interests of a particular creditor. On 
the contrary it has to say whether, looking at the 
interests of the whole body of unsecured credi- 
tors, the Arrangement now proposed, of which 
the mortgage to the Bank is a most important 
part, is a just and reasonable o^e, and proper to 
De confirmed. 

It was moreover strongly urged, in support of 
the confirmation of the Arrangement, that the 
Court should be guided in its opinion by the fact 
that there is a great preponderance of creditors — 
both in number and value — ^in favour of its adop- 
tion \ that this was really a financial question of 
which men of ordinary business were the best 
judges, or that, at least, the migority knew quite 
well what they were about, and should not be 
interfered with in the arrangement which they 
thought fit to make, regarding their own property. 
Up to a certain point the Court readily admits 
the force of this argument. It must always be a 
consideration of great weight in the mind of a 
Judge when he is called upon to decide ques- 
tions like the present, that there is a large ma- 
jority of the creditors in favor of the Arrange- 
ment brought under his notice. But such a ma- 
jority is not conclusive in the matter, otherwise 
the law would have said so at once ; but the Or- 
dinance says nothing of the kind ; on the contrary, 
as we have already seen, it requires that the 
suggested Arrangement, having passed the ordeal 
and the scrutiny of the creditors and been 
accepted by a certain proportion in number and 
value, must be cx>nfirmed by the Court, as a 
reasonable proposal. 

There are two things obviously required by the 
law : firstly, we must have the majority at least 
of J of the whole personal creditors in number 
representing at least f of the gross amount of 
the claims of that class of creditors ; and second- 
ly, a finding by the Judge that the Arrangement 
is a reasonable one. The existence of a large 
majority in favorof a particular Arrangement w^l 
not be thrown out oi view by the Judge, but if 
he were to accept that, per se, as sufficient, he 
would simply abdicate the functions which the 
law has imposed upon him, and fail in the per- 
formance of his public duty. Majorities have 
no privilege of being always reasonable or in 
the right, in Courts of Insolvency or else- 
where, and the legislature has established the in- 
tervention of the Court plainly for the protec- 
tion of the general interests of all the creditors, 
of the minority as well as of the majority. A 
Judge will not scan too nicely the details of an 
Arrangement if, upon the whole, he is satisfied 
that it is fair and reasonable. For example, 
in the jpresent case, the Ceylon Company, while 
the heirs are bound for the é or 5 years 
during which it is proposed that the agreement 
should last, has the right, in certain circumstan« 
ces, of withdrawing from the contract at the end 
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of the first year. Again the Court observes 
that the GommiBsioners appointed by the credi- 
tors to inyestigate the state of the affairs of the 
succession, gave it as their opinion that the loan 
contracted with the Ceylon Company was too 
large. If the Court had been satisfied that the 
Arrangement as a whole was not unreasonable, 
it would not probably have considered it neces- 
sary to go into theso or other minor considera- 
tions. As to the first point, the Court would 
have -held that the clause might safely enough 
be allowed to stand, as the Bank, before with- 
drawing, at the close o£ the first twelve months, 
would have been bound rigourously to justify 
the necessity which it alleged for such conduct, 
and as to the second, the silence of the Counsel, 
on the matter, would have led the Court to con- 
clude that if the Arrangement was generally 
proper and admissible the amount of the funds 
to be supplied by the Ceylon Company was not 
excessive. But the difficulty of the Court, as 
already explained, is founded on deeper and 
broader considerations. 

For the reasons above stated the Court does 
not find that the Arrangement proposed is a rea- 
sonable one and must therefore decline to ap- 
prove and confirm it. 


8UPREHE COURT. 


Action sh DiouEBf issemekt. — Cokobssioks. — 
Fas Gsometbiques. — BisEBvzs nu Bobd be 
Meb. — Dboits du GouyBBHEicENT. — Fbbb- 

CBIPTIOX BE 30 ANS. — COMPETENCE BE LA 
COUB SUFBÊHE.— AbBÊTÉ 144 BU COBE De- 
CAEN.— ObB. 193 BU CoBE DeLALEXJ. 

Un terrain concédé avant la promulgation de VAr- 
rêté 144 du Code Decaen êur les Pas Géométrie 
ques était stipulé aborné, sur un de ses côtés, par 
une rivière et, d'un point à un autre, par *' les 
réserves du bord de mer.*^ Une portion du rivage 
du terrain concédé, située entre V embouchure de 
la rivière et les points de la cote indiqués dans 
Vacte de concession^ n^ était point mentionnée 
dans cet acte ; la Cour a décidé que les JEtéserves 
ou Pas QéoTnétriques devaient être étendus à la 
partie du rivage non décrite dans Vacte de con- 
cession, et que cette portion de la côte devait être 
considérée aujourd'hui comme propriété du Qou^ 
vernement. 


Action inTbespass. — "Concessions."— Obants 
op Lanb.— " Pas Géométbiques." — Gotebn- 

3CENT EbSEBTB ON THE iSea ShOBE. — PbES- 

CBIPTION OP 30 TeABS. — JUBîSBICTION OP THB 

SUPBEME COUBT. — *'ABBÉTis" 141 OP THE COBE 

Decaen. — Obb. 193 op the Cobe Delalbu. 

A plot of ground, granted by Oovernment before 
the promulgation of the ''Arrêté " 144 of the Code 
Decaen on the " JPo* Géométriques,^' was stipu* 
lated bounded, on one side, by a river and, from 
one place to another, by the ISea shore " réserves,*' 
A portion of the Sea shore of tJie land conceded, 
lying between the mouth of the river and tlie points 


on the coast indieated in the deed of concession^ 
was not mentioned in that deed ; the Court iai 
decided that the Sea shore " réserves " or " Fas 
Géométriques " ought to be extended to that paH 
of the coast not mentioned in the deed of conçu* 
sion and that such portioti of the Sea shore is 
Government property» 


DUVAL,— Plaintifi^, 


versus 


BBUB,— Defendant. 


IN the cause : 


The Colonial Oovenunent of Hauritiva. 


Before : 

His Honor the Chief Juboe and 
The Honorable Mr. Justice Colin. 


J. L. Colin, — of Counsel for Plaintiff; 

J. PiONEGUY, — Plaintiff's Attorney ; 

£. J. Lbclézio, — of Counsel for Defendant ; 

J. Q-uiBBBT, — Defendant's Attorney ; 

S. J. DouaLAs, — of Counsel for Qovemment ; 

J. BoucHET, — ^Attorney for same. 


\}2th January 1866.] 

In this case the Plaintiff, Durai, averring t] 
he is the owner of a plot of ground of tW( 
five acres in extent, situate at La Marre^ 
Lubines, in the District of Flaeq, and thai 
Defendant is the owner of the Sugar ~ 
Providence, complained that the Defendani 
trespassed upon his, the Plaintiff's propertyj 
built a store and appurtenances on land beibng- 
ing to him, the Plaintiff, and also dug Jato a 
certain marsh belonging to him. the PMintiffy 
and asked judgment of this Court to t» effect 
that the said store and appurtenances, 'luilt by- 
the Defendant as aforesaid, bé remove I at the 
expense of the Defendant, within a deb / to be 
fixed by the Court, and also to the etiect that 
the Defendant do pay, as damages, foj^he grie- 
vances complained of, the sum of 4$^lj 

The Defendant, after a DemurrpP which w 
not insisted on, pleaded over ^^ in his Plea, 
denied the Plaintiff's aveK,^ ^ and that ha 
was not guilty of any trespai!^ i there was a fur- 
ther plea to the Jurisdiction ^ * the Court, wbkli 
in the argument was not pre^fed ; and in a fur- 
ther Plea, which was subse 
Defendant denied the Pli^inti 
set forth that he, the i>QÏe 
years possession by himself or 
plot of ground in question. 


After a goocLdeal of evidence Md been enter- 
ed, mainly to de^annine which oli the two con- 



added, the 

possession, «id 

t, had, hj 30 

ignors, held the 


«^. 


^ ^ 
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[jng parties, if eithor, could support bis title 
m the 30 jear*s or lon^Unma prœfcriptio, none 
|il»r being set up in the pleadings, the par- 
were heard on the merits of the ease, 
fhen, from the documents adduced, the Court 
)aghtthat another partj» verr materially in- 
ted in the issue, tne party who in fact might 
nbly or even probahly be the owner of the 
of ground in question, was not before the 
)itit, and an interlocutory decree was accord- 
|glj given to the effect that the Colonial GK>- 
lent of Mauritius should be made a party to 
proceedings. 

^The Colonial Oovemment, having received 
[tioe of the Decree, did appear, and claimed 
particular plot of ground in question as form- 
part of the property of Government, being 
luded within the " pas géométriques " in that 
tion of the beach which Government reserves 
[itself for Colonial or Imperial purposes. The 
le therefore which, from the first, involved the 
ition of knowing whether the small plot of 
Ld. on which Mr. Brue had built a store and 
»urtenancea, belonged to the Plaintiff or De- 
|dant, was in reaUty now charged, and the 
ition arose whether that plot of ground was 
animent property or the property of either 
the claimants. 

lere was no question as to Duval being the 

^er of the twenty-five acres of land, which he 

^ on Brue, the owner of the Providence £s- 

; the whole contention turning upon the 

acre of land on which Brue's store now 

^ds. 

I 

^t the request of parties some fresh evidence 

adduced» and S. J. Doitolas, for the G^- 

\t ami : I contend that the locue in quo 

Goremment ; the Defendant Brue is 

[nderthe Crown, the land forms part of 

;éométriques " and was " inaliénable," 

^t iiiiiiated. The Plaintiff, under the 

which, is the basis of his title, can 

190 ai^s and 86 perches ; and yet, 

fntions are correct, and if the line of 

)t is his boundary, that will give him 

mttHi^ioro ; it is also remarkable that, ou 

Plannkuexed to his " Procès Verbal," his 

idar^laL does not extend along the sra 

; it sAB at pohit X, leaving a considerable 

M belflen thl[8ea coast and that point, 

oHyi^^hm of 1(788.) The other side goes 

a certÉmjmoUed lue, which is only a ^* ligne 

iration ''Ikhich tlM Surveyor found neces- 

to carry imhis work, but which is not part 

be work. W^n. supposing the sea was the 

[daiy. Art. ifc of the Code Decaek (1807) 

ea to this fnvs^^ion and all anterior con- 

ms. If the l«w\) so in general, a fortiori 

in this case, foif vu the grant there is a 

by which the ri^j.ntee is bound to obey 

\e requirements 9 the law made or to be 


! Jl Lecîézio, for Mio •• The claim contcnd- 

mghout, and thAovidence bears out our 

bntion, that the \ms U our's on the strength 

) 80 years' pretjralption. If it is not, we 

16 lessees of GUfvornment and thj^Plaintiff 

the owner of Ahe land. 



J. X. (hlin^ in reply : My case, as to Brue, is 
complete ; we served our Declaration in Janua- 
ry 1864, asking damages, and the ejectment of 
Brue from our land ; Brue pleaded that the land 
was his, and on the 28th of April 1864, he got a 
lease of the same land from the Government. 
That r^rj land was surveyed by Hilt, at the re- 
quest of Martin, Brue*s predecessor, and that 
survey binds him. The Defendant did not prove 
prescription, the evidence is clearly in our favbr, 
and shows that prescription was interrupted, even 
if Brue had shown that it had ever existed. 

As to the claim of Government, before the 
Code Crviii the sea shore belonged to the King, 
not to the domain, and there were in Mauritius 
no " Réserves " or " Pas Géométriques." " Ré- 
serves " meant those lands which had not been 
conceded by Government, and the '* bords de 
mer " might be conceded, and if the boundary 
given was the sea, then the '%ord de mer" went 
with the concession. (Viae JEtegulations for 
Crown lands on 2'^d June 1864) they' show 
that the " Pas Géométriques" did not exist when 
a concession was granted up to the sea. 

It was argued that the " i rrété " of the 
Code Decaex was declaratory; the word '* Pas 
Géométriques " is created there ; the Code De- 
CAEN does not admit of ^' Réserves " but speaks 
of them as things which might be alienated ; I 
maintain that, in our grant, the sea is the 
boundary of the concession ; all Surveyors and 
plans, save Cantain Morrison and his plan, agree 
to this, and ttiat must serve to construe the 
grant Quélin. Oar author asked a grant from 
the concession Malno to the sea, and he got it. 
A concession is an absolute grant and const!* 
tutes us full owner of that portion of land, no 
new regulation could touch me except so far as 
they could modify my user of the land. {Reads 
the clause and the Arrêté 144, No. 7.) 

JUD0MEI7T. 

The question now before the Court is this : 
To whom does the small plot of ground on which 
have been erected the buildings which it is 
sought to have removed really belong ? The is- 
sue was first restricted to the respective claims 
of the Plaintiff and Defendant, but on examining 
the documents submitted to us by the parties, 
wo thought that the parties were in reality strug- 
gling for that which appeared to have been con- 
ceded to or acquired by neither of them but was 
still the property of Government. Our doubts were 
increased wnen we found that the Defendant had 
taken a lease of that very same land from Go- 
vernment ; and we thought it best that notice 
should be given to Government. That was once» 
and on receiving notice Government assumed 
the position of proprietor of that land. 

The original Plaintiff however maintained the 
ground on which he had, from the first, taken 
his stand ; whilst the Defendant, without throw- 
ing up his original pretentions, took shelter un- 
der the more serious one of Government. 

VVe shall at once dispose of the Defendant 
Brue ; his plea of jurisdiction was clearly unte- 
nable and was not supported ; his Plea of own- 
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evsbip, nnder the thitty years* prescription, we 
êxe of opinion he has in no wise made out, and the 
case would be disposed of if Brue, after his ori- 
ginal pleadmgs, setting up that he was the owner, 
had not farther, by hmding a lease from GK>vem- 
ment, made it necessary for us to decide whether 
GK>Yemment, or the Plaintiff, was the real owner 
of the land in dispute* 

That land is quite dose to the sea shore, and 
whilst Duval contends that it was conceded to 
Quélin, from whom he held, along with the re- 
mainder of the estate* Government contends 
that it was not conceded and that, even if it was, 
it now at least forms part of the " Fas Géomé- 
triques " which Government reserves to itself ; 
and also that, whilst the " Arrêté " of Governor 
General Decabn was in reality declaratory, there 
is, if it were not, a proviso in the original grant 
to Quélin which makes that '' Arrêté " binding 
upon the grantee and his successors* 

The onginal grantee of the land in dispute had 
soUicited, from the then Government of Mauri- 
tius, a grant of the land situate between the Marre 
atêx Luhines, le Sieur Deslauriers and the sea. 
The grant soUicited was allowed, but* the boun- 
daries were not, at least do not read, exactly as 
those applied, for the area of 130 arjpents and 
B6 perches is conceded bounded as follows : — 
North, by the various sinuosities of the Bivière 
du Poste and its mouth ; W, by Martin ; S, by 
Widow Maine, E, by the " Eéserves " of the sea 
shore up to where the arm of the sea which is 
cbse upon the Oros îlot enters the land, and that 
is to be ascertained by drawing a line North 
6 ^ West along 7é perches. Now, looking at 
the plan, it is to be noticed that there is a k>ng 
line of sea coast which is not mentioned, and 
which, according to the Plaintiff's theory, would 
be his boundary, whilst, according to Govern- 
ment, between the Plaintiff's real boundary and 
the lino of sea coast, the " Béserves " or " Pas 
Géométriques " extend. It is precisely on that 
contested slip of land that the store in question 
is to be found. 

If we construe the words " Béserves du bord 
de la mer," which are found in the deed of grant, 
to apply to the whole line of sea coast, the 
Plaintift* has no case, for the " Béserves " form 
his boundary, and are not included within the 
grant ; but those wonls seem, when we follow 
the directions of the lines in the plan, to apply 
rather to the Eiustem boundary, where there are 
" Béserves " which extend to the sea shore es- 
pecially mentioned. Still it is strange, if this be 
so, that this long line of sea coast should not be 
mentioned at all in the boundaries given in the 
grant, which would thus have limits traced eve- 
rywhere except in that part of the figure. The 
Plaintiff says : Quélin asked for the land up to 
the sea and got it ; but the grant says nothing 
of the kind ; the grant says not a word of the 
sea, except in connection With the ** Béserves," 
which would imply that there were sea shore 
" Béserves " at that time, although not known 
under thoir more modem appellation of ''Pas 
Géométriques." Again, to avoid this difficul- 
ty, tho Plaintiff Bays : this line of sea coast 
we clearly asked for as our boundary, and it 
is included in the words " sinuosités " of the 


" Bîvière du Poste " and its mouth. Bsl it 
is hardly possible to suppose that the Sim 
and the '* bras de mer " which, from iti po- 
sitioik on the plan, is not the estuary ot a 
Biver at all, should have thus been confoonM 
together. But there is evidence to show tint 
they were not so confounded together, for, o&i 
the one hand, the grant speaks of tlie '* Bivièn 
du Poste" and its mouth forming the Noftheml 
boundary, and on the other hand speaks of As 
'* grand bras de mer," by that name, in comioe» 
tion with the eastern boundary. We do not «eiJ 
therefore, from the terms of the grant, {haè4k 
land conceded to Quélin was to extend mto 
the sea ; nay, if we connect tiie extreaiity ath» 
eastern boundary with the northern, by a Btni|jhfc| 
line, the concession, upon the Plaintiff's 
tion, would cover, not the sea shore only, 
part of the sea. The Plaintiff further says 
the Surveyors have always construed the 
as he has done- As a rule, no doubt, the 
curiae is the law of the Court, and this nay 
true of many practices and formalities wUdii 
sustained until formally abrogated ; but the ir] 
gument does not apply to the surveys made 
Officers upon the data given them by the oi 
or claimants of the land, or at least does 
hold good against the right of Govemmenti 
less Government has acquiesced in such si 
and that is not shown. But in reality the 
is not such as the Plaintiff would have it. 

Pastourel's evidence clearly explains wl 
whilst the whole outline of Quélin's con< 
is tinted in the original plan made by Train, 
is no tint along the coast line of the " Gros 
de Mer " where the store now stands, ^ for, 
he sars, " was well understood to be, as 
the Government sea-coast " Béserves/' was 
measured, at the time, and remained antaini 

Now the ''Arrêté" of the Code Decask] 
144, seems à priori to assume that the '' 1 
métriques" or *' Béserves," existed fro^'ftiie 
ginning;it even goes so far as to assume 
grantees of land whose titles give them 
de mer" as a boundary,liave got no mo 
" bords de mer" minus the necessary *' 
The reason is given by the " Arrêté '^ 
'' Béserves " are the shores of the s^ 
required for public purposes, for tl 
of this Island and its sister colony, j 
we compare this " Arrêté,"— which: 
in its enumeration that someindiv" 
to hold the " Béserves " because tl 
designate the sea shore itself as jEeir boi 
Une, — with the absolute grant bw>re us, 
although prayed for, the sea shcN» is no wheraj 
tually given as a boundary linerwe are led to 
belief that Quélin never, in rwity,had any ( * 
upon that portion of the ^ shore which 
includes the " Pas Géomi^triquee " and wl 
that time, was occasiona y conceded as a 
dary line. \» 

If we read on the " AVrêté," we find it 
red or enacted that sucht ' Béserves," in<âi 


as they do the *' Béserv 
had the " bords de mer " 
capable of becoming privu,^ 
essentiallv part of the pub 
ther we c«fl^ firom the 


>ï 


.^r 


held by them 
their limits « 
property, but 
domain. Sut^ 
>té/* con 
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ihsi law as declaratory of the rights vested in 
^ovemment, or whether it should be construed 
M an «aactment by which OoTeroment resumed, 
^ for public purposes, the property of the sea shore 
' limai, it is hardly, we think, necessary to decide; 
tbe ease turns on other grounds. 

We think it very clear that, whether grants 
of land were or not made to private individuals, 
with the sea as a boundary, G-ovemment, from 
'"tiie earliest davs, kept a strict supervision over 
the^ lands bordering the sea. We find, for in- 
steBce, in Ordinance 193 (26th September 1772) 
CèBB Dbullsit, page 232, that it was decreed 
ibat individuals, who possessed land neighbour- 
ing the sea shore, were bound to a) low 400 toises 
of trees, reckoning from the sea line of the wood 
inwards to the main land, in the condition in 
which they stood, with strict prohibition to cut 
down the same, or allow it to be cut ; and this ap- 
pfies not to mere possessors, but to proprietors of 
laads bordering uponthe King's forests on the 
sea shore ; and the reason given is exactly that 
which, in 1807, Governor General Decaeut gave : 
ihe safety of the Colony, and the general wdfare. 

It is also to be remarked that this is to be 
•found in an Ordinance promulgated for the Ae- 
gulations of Concessions. 

It is evident that the Power from which grants 
of land then emanated did, from time to time, 
«nact rules and regulations for the proper settle- 
ment of questions connected with concessions ; 
and inter alia^ rules to regulate the mode of hold- 
ing and of user of the lands bordering on the 
sea shore. 

We shall now suppose that the '' Arrêté " 
an enactment and could not, even as a 
lire of general safety, be made to have a re- 
live effect. 

is, however, no doubt that it contains 

orders to be complied with by grantees 

and the measure is so sweeping that, 

i, it comprehend those who claim the 

es,** because in their title deeds the 

e boundary assigned to their grant. 

ihose orders is that the " Réserves, " 

Pas Géométriques," are inalienable, 

aintained on the whole coast line 

[es of France and Bonaparte. An- 

that the area of the '* Réserves " 

rtainedand made clear by a boundary 

which Ihall separate sea " Réserves " from 

ds whichve private property,, and the pro- 

i-perty of thel^te, or contiguous " Réserves " of 

other nal 

If this "Arrêté is not declaratorv, (and al- 

»ng^h we cannot pijL«^Humc a law to be declara- 

j which merely tâches private rights, it is 

less difficult so tofLiold it when it is intended 

[fiir the defence of tV ^ country against foreign 

»niie8,) Quélin, J Duval after him, would 

jriori not be boil :d by it ; but Quélin was 

fit » holder under f lovemment for a considéra* 

; he was a gralioe of land gratuitously con- 

aod Goveny eut could, as a condition, im- 

/ and did. as JT condition to the grant, im- 

this 2?r(K;i>â/ that the y an J^ i^firBhould eon- 




form himself, in every point, to such Ordinances 
and Regulations made or to be made in respect 
of Concessions. 

Now, by an Ordinance already promulgated, 
Quélin might be compelled to allow, if there 
were any such, a slip of woodland between the 
sea shore and his property. This however would 
not give to Government the right to take the 
land back and lease it to owners. 

But by an '• Arrêté " subsequently promul- 
gated, in respect of Concessions, it was ordered 
that the ** Pas Géométriques '* should be respec- 
ted and should bo maintained all along the 
coast, and should be '* inaliénable. " 

If then we consider that the " Arrêté " 144» 
was not declaratory, and of this we say nothing ; 
if we consider that Quélin obtained wnat he ask- 
ed, the sea shore as a boundary, and this does 
not appear either from the original plan or the 
terms of the deed of grant; if we further consider 
that the sea coast of tlie *'Bras de mer" or "Réser- 
ves" thereof, not being mentioned as forming part 
of the boundaries of the grant, that section of 
the plan must be meant to be included either 
within the northern or the eastern boundary, and 
that is only a loose presumption ; there would 
still remain the fact that Quélin took the grant 
under certain positive conditions, one of which 
was that he would be bound by past or future 
regulations touching Concessions. 

By the " Arrêté " of 1807 it was ordered that 
the "Pas Géométriques," to wit : 60 paces of land 
or shore from high water mark landwards, should 
be kept alon^ the whole sea cost, by Govern- 
ment, to provide for the security of the Island, 
and should essentially form part of the Public 
Demesne,Quélin then,under tne specific condition 
of his grant, was bound to suffer the resumption, 
if resumption it be, of that portion of land. 

Nor do we think this construction hard upon 
the grantee ; for many years no one seemed to 
have cared for this half acre of rocky barren 
ground. According ^o Captain Moebison's evi- 
dence. Do val now holds, without the "Réserves/* 
as much land as was originally conceded to Qué- 
lin. Nor could Quélin or his successors be 
misled as to the proviso clause contingent on 
future Ordinances, for there had been Ordi- 
nances which had already practically deprived 
those whose Concessions seemed to include the 
sea coast of all real ownership of that sea coast. 

On the whole, we are of opinion that the slip 
of land in question is Government property, and 
that Duval cannot compel Brue, who holds a 
lease under Governmemt, to remove his stores. 
But assuredly this is not a case for costs ; Brue« 
in his pleadings, did not set up his lease, which 
turned up afterwards ; he strongly maintained 
that the land was his through the operation of the 
longissima prescription and failed. He never called 
in Government, on the strength of whose title, 
and that alone, Duval is thrown out of Court, nor 
was his Plea to the jorisdiction maintained. 

We shall dismiss the action, but without costs. 
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Novation,— Action en babiation d'Inscbtp- 

TION, — GUVEBTUBE DB CbÉBIT, — COMFTE 

couHAKT, — Billet a Obdbe, — Garantie 
HtpothÎcaibe, — Extinction de la gabantie 
pab notation. 

JC insertion, par consentement mutuel, d'une ci'éance 
'hypothécaire dans un compte courant y peut-être 
fféjiéraïement considérée comme opérant une no- 
nation qui éteint la garantie hypothécaire^ lorsque 
le compte courant a été clos et arrêté et la balance 
payée au moyen d^une délégation ; à fnoins quit 
ne résulte des circonstances ou de stipulations 
expresses que Vintention des parties rC était pas 
défaire novation. 

Celui qui a garanti^ par une hypothèque, le paie- 
ment d'un billet à ordre, se trouve libère par 
novation lorsque le billet est porté au debit d'un 
compte courant clos et arrêté entre le porteur et 
le tireur et dont la balance a été payée au moyen 
d'une délégation, sans qu'il ait été fait de ré- 
serve de la part du porteur, ni donné avis au 
garant du défaut de paiement du billet à son 
échéance. 


Notation, — Action fob the cancellation op 

AN InSCBIPTION OP MOBTGAGE,— AdTANCES, — 

Account curbent, — Promissoby Note,— 

MOBTGAGE SeCUBITY, — EXTINCTION OP GUA- 
BANTEE BY WAY OP NOTATION. 

The insertion, by mutual consent, of a Mortgage 
claim in an Account Current may be generully 
considered as constituting a novation by which 
the Mortgage security is extingxdshed, when the 
Account Current has been closed and approved 
and its Balance paid by means of a transfer of 
claim, ** délégation " ; unless it results from 
circumstances or express stipulations that the 
intention of parties was not to consent to a 
novation. 

The Mortgage security agreed upon to guarantee 
the payment of a promissory note is extinguished 
by novation when such promissory note has been 
brought to the debit of an Account Current closed 
and approved, between the bearer and drawer, 
and the balance whereof has been paid by means 
of a transfer of claim, " délégation,*' especially 
when no reservations tcere made by the bearer, 
nor any notice given to the surety of the want of 
payment of the promissory note at maturity. 


LANGLOIS AND WIFE,— P/aiw/iifir, 

Teraus 
Ev. PILOT & Co.-^Defendants. 

Before : 

The Honorable Mb. Justice Bebtsl, and 
The Honorable Mb. Justice Colin. 




The Hon. L. Abnavd, — of Ooansel for PlAmtiii. 
J. PiGNÉGUY, — Plaintiffs' Attomej. 
E. J. Leclézio, — of Oounsel for Deî&nAÊaoàM, 
E. BouLLK, — ^Defendants' Attorney. 


12th January, 1866. 

This was an action brought bj the Plaintiffs to 
recoTer judgment to the effect that a certain 
obligation, dated September 17th, 1863, signed 
by the Plaintiffs, and wherein they acknowledg. 
ed themselTes indebted to the Defendants in tbe 
sum of $ 3,455.83, which sum they promised to 
pay, without interest, on the 30th Norember 
following, shoidd be declared extinct, toaUia* 
tents and purposes ; and that an inscription of 
mortgage, enrolled in consequence thereof at the 
Mortgage Office, on the 18th September 186St, 
in Vol. 130, No. 330, be erased from the registof 
of the said Office. 

The Hon. L. Abnaud and E. J. LBCLizio we» 
respectively heard for the Plaintiffs and Defeiv> 
dants. The facts are fully detailed and the a^ 
guments noticed in the following judgment of 
the Court : 

JUDGMENT. 

The contract, in virtue of which the inscrip» 
tion of mortgage which the Plaintiffs seek to an- 
nul was taken, is to be found in a notarial deed»! 
drawn up by Mr. Babbt and his fellow notary, ] 
on 17th September 1863. From its contents we 
find that Mr. Anatole Langlois and his wife, who 
had a separate estate, bound themselves, joint^^ 
and severally, to p»y to Messrs. E. Pilot & Oft. ' 
the sum of $ 3,455.83 ; and further that,^ to se- 
cure payment of that sum of money, 
Langlois consented that an inscription 
gage should be taken on her house, at C 
Mars, which house formed part of her 
estate. 


alone 


^pareto 


Ontiie 

'eiidanti4 

bjwUak 

obligatioii 

a secnritf 

was 
J An 
vember 
ce of a 
is by J. A 
o. had j 


But that deed doos not stand 
same day, 17th September 1863, the 
Ev. Pilot à Co. signed a '* contre lettre 
they acknowledged that the mortg 
in question was given them only 
for the sum of g 3,465.83, which 
amount of a promissory note mad 
Langlois, and due on the 30th of ~ 
lowing, for the balance of the sale 
cuum apparatus, sold to A. Lan 
Brodie. and which Ev. Pilot àà 
and severally promised to pay. f^he Defen 
further promised that, as soon as A. X«aD 
had paid the note in question, they would 
his wife and him from the mortgage mn 
which Madame Langloislad consented to 
and desist from their p^iiege on the t 
pan and accessories. 

It follows from the latvr document thak 
mortgage given by Madsbie Langlois, 
house at Champ de Mara which nouse 
part of her separate estatoJLwas given HtAi ^ 
security for the payment o^a note, made b^^ 
Langlois, i^|J[^alance of the^price of 
pan apparatùi^, ~" .-j> 
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It appears that the note in question was not 
paid by A. Langlois, but paid to the holders by 
Ae Defendants, who had endorsed it. 

It does not appear that notice of dishonour 
was given to Madame Langlois. It appears that 
on the dOth NoTember 1863, the day on which 
tbe proTnisBory note became due, and was paid 
to the Commercial Bank by the Pefendants, the 
Defendants carried the amount thereof to the 
debit of Anatole Langlois, in their Account Cur- 
Teat ; they however kept the promissory note in 
làràr own hands. 

But on the Ist June 1863, Ev. Pilot & Co. 
had, by a contract drawn up by Mr. B. Gimel, 
Notary public, bound themselves to make ad- 
vances to Anatole Langlois, and by the 8th Ar- 
iide of that contract, a final settlement between 
iiie parties was to be made, at latest, on 28th 
February 1864. 

It was on account of such advances that an 
Account Current was opened between Ev. Pilot 
h Co. and Anatole Langlois. 

To that deed, Mme. Anatole Langlois waB 
made a party, and gave to E. Pilot <& Co. priori- 
ty for the amount of the balance, if any, which 
might be due to them, over her own legal mort- 

?ge, so far as such mortgage encumbered the 
JSkama estate, but expressly stipulated that 
•he did not extend her waiver of such legal mort- 
gage, infavorem, to any other real property. 

On the 19th of March 1864, Anatole Langlois 

^ 5d to Ev. Pilot & Co. the sum of ^7,600, 

by Louis Numa Paillette, the said 

^received by E. Pilot & Co., on account 

kce due to them by A. Langlois, E. 

declaring that they in no way waive 

„_ upon the rights, mortgages, etc., re- 

fif^ the contract of 1st June 1863 : 

latiff to the advances, (ouverture do cré- 

specially reserve them. 

errttions are made relative to any 
moiAgages arising from any other con- 

Tk# PVntiffa now say that they are, or at 
Langlois is discharged, from her war- 
use 90 claim for which she became 
innovited upon, by the fact that the 
heniBelves, instead of standing upon 
entired the amount of the claim 
] debit of Anatole Langlois, in 
eir Account with him, for the payment of 
hich Account Current, Mme. Langlois has 
ded priority oijg her own legal mortgage, but 

al mortgage on her private 

That lady further urged 

dants received a transfer of 

of the balance of their Ac- 

rcserfed their rights result- 

ct n^ative to the Ouverture 

her rights, specially no rights 

aîlege to have agair.^t Mme. 

QBt&t'e, knowing full well that 

r existed, MH tliat to the 

-security for, an- 
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lunt Current^ i 
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other debt had been substituted by the Defen- 
dants themselves. 

Novation is a mode of extinguishing a debt, 
by substituting a now debt to the former one, ot 
a new debtor to the former debtor or a new cre- 
ditor to the former one. Novation, by the Boman 
Law, was to be expressed : " nUi ipsi specialiter 
remUerunt priorem ohligationem, et expre^^erint 
qrwd secnndam ma^ pro anteriorihus elegerint.y 
But our Code has not adopted that doctrine. 
"With us, novation is not presumed, but it need 
not be expressed ; it is to be gathered from the 
intent of parties, as disclosed by the facts con- 
nected with each particular case. Hence, many 
apparently discordant Decisions, which may be 
easily reconciled when the facts on which they 
turned are considered. 

There are of course broad land marks. When 
the holder of a promissory note or bill of ex- 
change unpaid, accepts another note or bill of 
exchange, in renewal of the unpaid one, he sub- 
stitutes a new debt to the old, for, except under 
special conditions, the new and the old bill can- 
not co-exist for the same debt. A fortiori is this 
the case when the parties to the renewed bill 
are not essentially the same as the parties to 
the bill given in renewal. But if the holder and 
principal debtor expressly agree that the holder 
shall keep the first note as security, and notice 
of dishonour and of such agreement be given to 
those who are not formally parties to the re- 
newal, and acquiesced in, this may be held to 
exclude novation. 

On the other hand, whilst it has been ruled 
that the holder of a vendor's claim, for instance, 
who accepts bills in payment, is not necessarily 
presumed to have waived his vendor's claim, 
{Syndics Liénard v. Festau, 0. E, Paris, 18th 
March 1825,) it has also been held, (in BotmauU 
V. Delapare, C. Cass, 30th November 1829,) that 
if a creditor, instead of receiving the funds which 
his debtor has deposited at a banker's for pay- 
ment of his debt, chooses to take the banker's 
paper, the debtor has been legally discharged, 
although, through the banker's bankruptcy, the 
creditor has not been paid. 

In the case before us, we find that E. Pilot k 
Co., when the promissory note, to secure which 
Mad. Anatole Langlois had given a mortgage on 
her separate estate, became due, did not make 
good tne security they had thus obtained, but 
entered the amount of tho note in their Account 
Current with Anatole Langlois. It must not be 
lose sight of that the note in question was, by 
the Defendants, stated to become due on a day 
certain, the 30th November 1863 ; it is also im- 
portant to note that, besides the security given 
by Madame Langlois, on account of the note in 
question, that lady had given, for the amount of 
the Account Current between the Defendants 
and her husband, another security, to wit : priori- 
ty over her legal mortgage on the estate VEmma, 
but no further. There then stand two difierent 
contracts. Madame A. Langlois had two rights to 
dispose of : Pirst. — Her legal mortgage over her 
husband's estate ; and that she waives in favor 
ef the Defendants, to secure to them their ba- 
lance of Account Current, on account of the 
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advances they make for the working of the es- 
tate rUmma, but no further. Secondly. — Her se- 
parate estate, which she charges with a mort- 
gage in waranty for the payment of the note in 
question, but no further. 

What takes place now ? 

The note is unpaid by A. Laoglois, on dOth 
November 1863, and E v. Pilot & Co., without 
giving notice to Mad. A. Langlois, who has a 
separate estate, that the note has been disho- 
noured, choose to carry the amount of the said 
note to the debit of Langlois, in their Account 
Current, and enter it on this way : " pour solde 
du prix du vide ^3,455.83." 

^rimafacie^ the question would start up at 
once : Why did not Madame Langlois. who had 
secured payment of a note due 30th November 
1863, get notice of dishonour, and how long 
would the bearers of .the note keep her bound, 
when it is plain that, having on the day that the 
note became due, a separate estate from her 
husband*8, she might have then compelled him 
to apply bis resources, or draw on his credit, to 
pay the note» and liberate her security ? A case, 
it is true, may be found, in which an original 
co-debtor was, under the circumstances, still 
bound ; but in that case there not only was the 
&ct that the original title never left the credi- 
tor's hands, but there had also been expressed 
reservations, and the original claim was not 
converted into a claim by Account Current. 
That point was strongly urged, and if we could 
not assimilate Mad. Langlois to an endorser or 
" donneur d*aval" would probably have been con- 
clusive. 

Bat we think that, under all the circumstan- 
ces of the case, it must turn on this point : Does 
the fact that Ev. Pilot & Co. debited Langlois, 
in their Account Current relative to the advan- 
ces by them made for the VEmma sugar estate, 
of the amount of the promissory note in ques- 
tion, operate as a novation, substituting to the 
daim upon the note and accessories, the claim 
upon the Account Current and accessories ? 

As a rule, writes Dalloz, whenever, by the 
consei^ of parties, stated claims are entered in 
an Account Current, the Account Current be- 
comes the title, and such title being substituted 
to those of the daims which it comprehend, car- 
ries novation. 

Of course, without the creditor's consent, no 
such substitution can take place ; here it was 
done by the creditors themselves, in the Account 
Current kept by themselves ; the debtor also 
might object ; here A. Langlois did not object, 
nay was sued and ejected without offering any 
objection in the strength of that very Account 
Current. The rule thus laid down by Dalloz, 
the authorities consider as a settled rule ; though 
of course exceptions will arise whenever, from 
the facts, a contrary intent can be gathered. 

And thus, the Coim n'ORLiAVS (in re Oranville 
V Maisso:^, 5th February 1812,) held : *' De là il 
suit, qu'à partir de son introduction dans le 
compte courant de Granville» la créance dont 
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s'agit a fait partie intégrante du Crédit oQTer 
à ce dernier ; que de civile qu'elle était elle * 
est devenue commerciale ; que d'exigible qa'e l 
le était, elle a cessé de l'être, pour jooir da 
terme accordé à G-ranville par l'artide 9 du 
Crédit hypothécaire ; et enfin que cette nourd- 
le dette a été substituée à l'ancienne ; qu'ainii 
il y a eu novation dans la créance, et qne par 
suite elle a perdu le privilège qui y était atia* 
ché, pour tomber sous Thypotnéque attaché â 
l'acte de crédit. " 


il 


41 


Another reason relative to arrest in execntioa * 
is added, which does not change the pnndpki 
laid down. 

That Decision tallies, in all essentials, with the 
case before us. There, as here, there was a pri- 
vilege attached to the ** Acte de Crédit ; " m 
here a privilege attached to the special claim. 
Mrs Langlois waiver of priority on her legal 
mortgage in the one case, the mortgage seeuntf 
on her separate estate in the other. There, ai 
here, by beins entered in the Account Current, 
which was to be finally settled in February 1864, 
the debt which, upon the note, was due in No- 
vember 1863, by Langlois, was postponed to 
February 1864 upon the Account Current ; then 
as here, the basis of the whole transaction had 
been an '' ouverture de crédit. '* Here the case 
may seem stronger, for whilst in Orarmlkv 
Maisson the principal debtor was in the field, 
here novation is ui'ged mainlv by the surety. We 
say by the surety because the notarial deed <tf 
17th September 1863 must be read along wift 
the " contrelettre " signed by B. Pilot db Co. in 
favor of M^ad. A. Langlois, and which modifiai 
and explains it ; and *' contre lettres " are autho- 
rized by our law. 

If we test that case by later Decisions, we find 
a case of ** Malherbe v Zil des Ilei, *' precisely 
in point (D. 67-2-167.) In that case, the CoUK 
DB BoTFEN held that the fact that a créditer oom- 

grehend, without reservations, the 
is claim in an Account Current betw< 
and his debtor, constitutes novation of 
marv tïlaim, and as a sequence, the exti 
the hypothec which secures it, when such claim 
has become one of the elements of the Aceonnt 
Current, and when, for instance, it produces in- 
terest no longer at the original rate ^ 6 pr o{0, 
but at the commercial rate (French) fef 6 pr op 
like all the o* her claims contained A the Ac- 
count Current. 

This last fact is very importanv Is not the 
nature of a claim clearly changed^hen, insteal 
of carrying its stated rate of interest, it is mtida 
to carry another stated rate of interest, throii|^ 
incorporation in an Account Current. In the càÊè 
before us, the debt to secure which Madame iL 
Langlois gave a mortgage, was to carry no iate» 
rest ; it is entered in th^iccount Current Ifte 
conditions of which are wilely different ; the Ac- 
count Current carries intesst directly, and moie^ 
collaterally it carries comiwsion. 

There is a case in which ye Coim de Cassa* 
TiON, evidently upholding tie same doctrine m- 
directly, held that the entry If a claim in an Ae» 
count CurAnt did not cause novation. It is the 
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me of Pa^nieg ▼. rhoUttier (D. 57.-1 -S47), 
bat tbe CouB be Cassatiok adds : ** S'U eat 
" constaté que lea parties n'ont pas eu Tinten- 
** lion d'opérer une novation " And if ire look 
at the facta, we easily find tbat the principle is 
the same, but in that case, there was the clear- 
est written manifestation not to operate nora- 
tion. Tho facts are these : L'Hotellier had sold 
lus office to Ellien ; a sum of 10,000 francs was 
still due to him, and that sum he entered in his 
Account Current to the debit of that person. 
Bat in that very same Account Current, the 
tmoont of 10,000 francs is farther on deducted 
from the balance, as being the price of the 
*' étude," " comme étant étrangère au compte, 
" et s'appliquant ou prix de l'office vendu par 
" L'Hôtcllier à Ellien." 


The result of the case is evidently this : That 
to enter a claim in an Account Current, when 
this is assented to by creditor and the debtor 
is, as a rule, to substitute a new debt to the old 
debt ; but that this is not necessarily so. and 
that, either bv express reservations, or by the 
particular mode of entry, parties, if so incUned, 
may avoid tho charge of one debt to another. 

With tbe principles laid down it must not be 
confounded that found in Decisions, that when 
bills are sent by A. to B. to be entered in Ac- 
count current, they only form part of the Ac- 
count current when paid as in tne case of Mab- 
xiTTAT (42-2.47.) The facts are widely diife- 
rent ; the notes there are sent as money for the 
very purpose of being carried to the credit of 
the debtor ; there were no two separate debts, 
no substitution of a debt bf account current to a 
debt upon a totally different basis, no exchange 
of one debt for another. 

It being now clearly understood that the 
amount of the note was, on the 30th November 
1863^ Qiffned into the Account Current, without 
resemalKs, direct, or indirect, and that Mada- 
me I^^is gave, to secure payment of the Ac- 
couafc^l|^nt, priority over her own legal mort- 
gagu^ vUst the hypothec had been given solely 
on éi4^Ant of the note, it is right to consider 
whether, from the other facts, we can gather an 
intent different from that which must legally be 
implied from the nature of the transaction. 

The f^JJÉP that Mad., Langlois received no no- 
tice of IHionçur, no notice that her security 
would bo^çù.and was therefore left in the dark 
and placeoiisthe position of being unable to 
compel her iiusband, the principal debtor, to re- 
lease her hf ejecting the claim, are of tbe great- 
est importance, and would, in our opinion, be 
£ital, if we could look upon Madame Langlois in 
the ligbt of an endorser or of one whose status, 
when the note became due, had changed from 
what it was when the note was made ; whether 
we can look upon Mad., Langlois, it is unneces- 
sary to inquire, but ^oeo facts, at all events, do 
not favour the notwn that, when Ev. Pilot & 
Co., carried the am<nnt of the note into the Ac- 
count Current, thewdid not intend to submit to 
a profit by the legj} consequences of the tran- 
saction. 

1 
There is one fact which, under c^' ^mstances 


would have to be weighed in favour of the Deiim- 
dants ; thej kept the note ; did the^ do so to 
hold it as a voucher of the entry in the Ac- 
count current or not, we do not Imow ; but the 
fact loses its importance, when it is coupled 
with that very entry, in the Account Current, 
which was regulated by conditions quite differ- 
ent from those which governed the promissory 
note, different by the nature of the contract, 
different as to the time of payment, different as 
to the rate of interest, different above all, as- to 
the nature of the securities. 

But that is a vital point in the case. Madame 
Anatole Langlois had given priority over herself 
so far as " VEmma " estate was concerned, to 
the Defendants, and for their advances to the 
VEmma estate there is an account current bet- 
ween A Langlois and themselves. They choose to 
carry the amount of the note into that Account 
Current, so secured, and by so doing, they gain 
this (whether practically it be again or not, we 
know not) that they postpone Mad. A. Langlois' 
legal morgage on VEmma, to their own claim, 
and they do this not for the amount of the 
Account Current as it would have stood, but for 
the amount of the Account Current as it would 
have stood, /?ZiM the amount of the note. They 
exchange the mortgage security on tho house 
for the security arising from the cession of pri- 
ority of Mad. Langlois' legal mortgage on her 
husband's estate. They held security A for the 
note and security B for the balance of Account 
Current, they choose to increase the amount of 
the balance bv the amount of the note» the total 
being secured by security B, how is it possible 
that, without the assent of Mad. Langlois, or their 
own clearly expressed and notified reservations 
at the time, they can still keep security A., above 
all when securities A and B are always kept 
quite distinct and restricted to the particular 
object for which each was originally intended ? 

If we CO on, we find that, after the amount of 
the note had been entered by themselves in their 
Account Current, £. Pilot & Co. accept a dele- 
gation, from Anatole Langlois of a sum of $7,500, 
and they do so in payment of the Account Cur- 
rent which contains the item of ;93455.8d. They 
however make reservations, but for what ? For 
the mortgage they originally held upon the 
house at Champ- de-Mars ? Not a word of it, but 
especially they reserve without novation their 
mortgage rights over the VMmma estate, those 
rights to which Mad. Langlois' legal mortgage on 
the same estate had been postponed. 

To that delegation, Madame Langlois is not a 
party, it does not concern her ; we considered it 
merely to ascertain if, at any period of this tran- 
saction, we could find facts from which mi^ht be 
gathered an intent different from that which we 
think every fact on the contrary points to, and 
which the authorities draw, if not necessarily 
but generally fronr the transfer of a debt to an 
Account Current by the consent, most distinctly 
expressed, of the Defendants, who made the en- 
try, and clearly implied from the conduct of the 
debtor, who suffered ejectment on the strength 
of the Account Current as it stands. 

We are not wont to pav much attention to the 
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form of an entry in an Account Current, when 
the contract or quasi contract is sufficiently 
dear ; but, as it is, the entry here does not fa- 
Tour the views of the Defendants ; it ignores 
the note altogether, it is made for the original 
cause of the note, the price of a Tacuum pan, 
which the VEmma estate got and which here 
is' charged as part of the advances. Of course 
those entries per se do not mean much, but if 
they mean anything, they do not mean that the 
special mortgage given by Madame A. Langlois 
on account of the note of which the account 
leaves no trace, was intended to be kept, despite 
the transfer and its usual legal consequences. 

We are satisfied that this is a case in which 
we must sustain the theory of novation, and its 
legitimate sequence ; we are of opinion that the 
Defendants have, of their own free will and choice, 
innovated their claim arising out of the note and 
secured by the special mortgage, for their claim 
arising out of the Account Current and secured 
by the cession of priority to them of Madame 
Langlois* legal mortgage on L^Emma estate. We 
think therefore that, this being the case, such 
special mortgage must disappear and should be 
erased from the Begisters of the Conservator of 
Mortgages. 

We are also of opinion that this is not a case 
for costs. 


SDPREMB COCBT. 


EXPROPBIATION POTTE CAUSE D'UTILITi PITBUQITS, 

— Passage,— EuBj—CHEirars de Feb, — Don- 

HAOSB ET IfTÉBÂTS. 

Leè eo-propriétaires d'un terrain situé au Fort' 
Zouiê s*étant entendus avec le Gouvernement 
pour ouvrir au publie ^ sur ce terrain, un pas» 
sage ou rue, à V extrémité duquel le Gouverne' 
ment a depuis construit un pont, et le Ghuverne- 
ment ayant, plusieurs années après, fOur Véta^ 
llissement d'une voie ferrée, intercepte ce passage 
à Vune de ses extrémités, la Cfour Suprême a aC' 
eordéS^OQO de dommages et intérêts, à plusieurs 
des cO'propriéiaires sus-mentionnés pour lesquels 
ce passage était d'une certaine valeur. 


BXPBOPBIATIOK POB PUBLIC PUBPOSSB, — PaS- 

baoe, — Stb£ET,«— Eailwats, — ^Damages. 

Wken ike Government, for railway purposes, had 
shut up one of the issues of a Passage open to 
tike public in Fort Louis, the Court found da* 
mages due to the proprietors of a large Build- 
ing, to which the lane afforded a valuable access ; 
the ground of the passage being the private 
property of that and other neighbourim pro- 
prietors^ who had transacted with the Gfovem- 
mentf many years ago, to open the lane to the 
public, the Government contributing, to the créa- 
Hon of a Bridge at the end of the lane. 


LOIJSTBATT & obs.,— Plaintiffii, 


versus 


BOYLE,- Defendant. 


Before : 

His Honor the Chief JunaE and 
The Honorable Mr. Justice Coliv. 


The Hon. L. Abnaud, — of Counsel for Flaintiffi. 
J. PiGNEQUT, — Plaintiffs' Attorney. 
S. J. Douglas,— of Counsel for Defendant. 
J. BoucHET, — Defendant's Attorney. 


12th January, 1866. 

In this case» the Plaintiffs set forth in their 
Declaration that, on or about the fifteenth day 
of March 1864, the Defendant, acting in bis ca- 
pacity of Chief Commissioner of Biulways, did 
Ï perform or cause to be performed, for certain si- 
eged Bailway purposes, certain works across a 
passage or private street, known by the name of 
*' Passage Monneron, " leading from Moka 
street to the Harbour of Port Louis. That the 
effect of these works is to stop the passage per- 
manently, and that in fact all communication 
which existed through and by means of the said 
passage or private street has been stopped, and 
therefore considerable prejudice has been caused 
to the properties opening on the said passace, 
which was made on private p;round and for the 
profit and use of the Plaintiffs* 

That tke Plaintiffs are the joint owners of a 
house and dependencies, situate at the comer of 
Moka street and the said " Passage Monneaon/* 
and opening on the said passage, which w the 
most practical means, of exit from the said nouso 
and a most valuable means of communication for. 
the house, which has been built for and always 
used by commercial men, for whom easy com- 
munication with the harbour is of immense con- 
sideration and advantage. 

That the house and ground of the said Plain- 
tiffs and of the minor Marie Noémie jLousteau 
form part and parcel of a large piece Jr groundl, 
formerly composed of five acres, whicn said 
ground had been divided into eight lots and Bold 
in the years 1832 and 1834, before the late 
Court of First Instance, in consequence of the 
levy of the same upon and against Messrs. Saun- 
ders <& Wiéhé and the assignees of their bank- 
rupt Estate. 


That the passage above 
part and parcel of the sail 
and has been reserved pi 
verted and has been convert 
fare, for the benefit and comi 
veral purchasers of the aeveri 
ground so divided, and has been declared, by tBe 
clauses and Si^ditions under and according te 
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vbich the «dd several lota were sold «a afore- 
I ,Mid, to be oommon to all the purchasers thereof. 

I That the interruption in the communication of 

I ike aforesaid property with the harbour, by and 

' ftrongk the passage aforesaid, is prejudicial to 

I the interest of the rlaintiffs and has caused da- 

I Bsge to the aforesaid property to the amount of 

I ifteea thousand dollars. 

The Defendant denied that the Declaration 

f lilted any sufficient grounds of action, and tra- 

I îTWBed all the allegations of the Plaintiffs in 

! point of fact. He further alleged that the 

i " Passage Monneron" had been for 80 years last 

i (Mt, a public street and thoroughfare and a 

: «beet dedicated to the use of the public, and 

that the PlaintifTs, if they ever had any priyate 

light to the soil of the said street, haye lost and 

abandoned such right ; that as far back as the 

year 1837, the several proprietors of the plots of 

Snund mentioned in the Declaration, in whose 
Tor it is alleged that a common passage and 
thoroDghfare had been reserved through the 
laid " rass^^e Monneron," did then consent to 
torn the said passage into a thoroughfare for the 
benefit of all Her Majesty's subjects, and did 
then agree with the Colonial Oovemment to de« 
(Keate the said '* Passage Monneron " to the 
ue of the Public, and from thence the said 
' Passage Monneron " has always continued to 
le a public thoroughfiue and street, within the 
town effort Louis. 

The Defendant also pleaded that the works 
complained of in the Declaration had been 
Bade for Sailway purposes, under the provisions 
4if the Local Ordinances and that the Plaintiffs 
Ihad sustained no damage by the operations. 




33ie Plaintiffs joined issue on the facts and 
|lhe law alleged by the Defendant. 

jimeHsirT. 

The Oottbt. — As soon as this case was open- 

' by the Plaintiffs' Counsel, the Court exprès- 

' considerable hesitation in entertaining such 

question, which under the Ordinances regulat- 

the construction of our Colonial system of 

always, ought, prima Jude at least, to have 

before the Commissioners appointed for 

ising of questions of damage alleged to have 

caused By the construction of the Bailway s. 

I Both parties however joined in soliciting the 
Eoort to hear and dispose of the case. The^ stat- 
H that certain practical difficulties had an sen in 
way of proceeding before the Bailway Com- 
' ners, and that if the present inquiry were 
wn out of the Court, there was a great risk, 
only of inconvenience to both sides, but of a 
^tive denial of justice. 

In such a position o& matters we allowed the 
Kgument to from, an^ we now proceed to give 
fndgment on the diâwent issues which have 
been raised by the paiftes. 

By the written evijbnco which has been laid 
before us, it is clearly established that the nar- 
Ifow street or lane in question^ is nptj;he abso- 



lute private property of the Plaintiffs and the 
other proprietors of the piece of ground in the 
neighbourhood mentioned in the Declaration and 
which appears originally to have consisted of 
some five acres or thereabouts. 

No doubt the " Passage Monneron " was, at 
one time, the exclusive property of those par- 
ties or their predecessors, ^ut it is shewn by 
an agreement which was entered into between 
the owners and the Government, in 1837, that 
Oovemment, on condition that the public should 
have the unrestricted use of the land, and other 
roads in the neighbourhood, agreed to be at the 
cost of the labor necessary for erecting a bridge, 
at the bottom of the lane, while the other par- 
ties, viz. the said neighbouring proprietors un- 
dertook to supply the materials. 

The position of the Plaintiffs therefore, with 
respect to the lane in question, is a very peculiar 
ana special one. It is neither so higb and &- 
vorable as would arise out of an absolute right of 
private property, nor is it so weak and subordi- 
nate as it would be if the Plaintiffs had nothing 
more to say for themselves than this ; that as 
members of thé public community, they had suf- 
fered inconvenience by the shutting up of the 
passage in question. 

The truth is that the Plaintiffs, as regards 
their legal situation and rights, occupy a sort of 
middle position. They are, we think, well en- 
titled to say that it was part of the agreement 
made by their predecessors, in 1837, with the 
Government, as representing the public of Mau- 
ritius, that a passage, by the lane in question to 
the harbour snould be assured to them, although 
the public generally were also to be allowed to 
pass that way. 

It must be remarked that the right of passage, 
by the lower end of the lane which is now block- 
ed up, was of special importance to those pro- 
prietors, whose land was admirably placed for 
commercial uses. It must also be noted that, 
so far as relates to the house and dependencies 
belonging to the Plaintiffs ; those buildings have 
been used for the purposes of trade for many 
years, producing a very large return to the own- 
ers, in the shape of rent. It may very well be 
that the public generally have suffered some 
inconvenience from the closing of the '* Passage 
Monneron,*' but the Plaintiffs have sustained 
positive loss in the depreciation in value of their 
premises. 

If the Plaintiffs had sued merely as members 
of the mass of the Mauritian public, who had 
been put to inconvenience by the Eailway ope- 
rations at the foot of the lane, we should not 
have been able to sustain their claim , but, as 
we have already seen, the situation of the Plain- 
tiffs, in the present case, is of a nature quite 
different, we think they are entitled to ask 
compensation as against tlio Government of 
1865, representing the Government of 1887, 
with whom they bargained. The later Govern- 
ment of 1866 have shut up one of the outlets of 
the " Passage Monneron, " for purposes of 
public utility, which the Government of 183 £ 
impliedly bound themselves to keep open and the 
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riglit of cireu^abon by which wm of great im- 
portance and ad/antage to the Plaintiffs' 
property. 

How then shall we estimate the loss sustained 
by the Plaintiffs, and which the Government is 
bound to repair ? 

A number of witnesses were examined by the 
Plaintiffs and they differ very materially in their 
appreciations of the damage done to the Plaintiffs' 
premises by the Bailway operations in question. 
The Plaintiffs hare not been able to estaolish any 
positive special loss. It appears that their tenant, 
Mr. Jas. Carrie, Merchant, has not as yet claim- 
ed any deduction from his rent ; but the dis- 
tance from the premises of the Coaster's wharf 
is now considerably lengthened, a cart will re- 
quire 8 or 10 minutes to traverse the distance 
which formerly it could accomplish in half the 
time. Leaden carts can be turned at one part 
of the lane only, from which there is now but 
one outlet to reach the upper end of the pas- 
sage ; with a load, a considerable ascent has to 
be mastered, and this occasionally renders the 
addition of another micle necessary ; and all 
the witnesses concur in stating that the access 
of the premises generally is not so ready and 
convenient as it formerly was when food could 
arrive by the lower end of this narrow street. 

Por this deterioration, some compensation is 
justly due. The only witness exammed for the 
defence was the Plaintiffs' tenant, Mr. James 
Currie, who must know the premises as well as 
any person, and in whose Judgment and local ex- 
perience the Court should place much reliance. 
lie stated distinctly that, in his opinion, subs- 
tantial injury has been caused to the properly 
by the operations of the Defendant, while he 
cautiously declined to estimate the precise da- 
mage in money, as he stated that he had no suf- 
ficient materials to go upon. 

Looking at the whole matter, in its different 
aspects, wo think that the compensation to which 
the Plaintiffs are entitled may be fairly stated at 
£200. 

Por that sum we accordingly now give judg- 
ment, with costs. 


SDPRna COURT. 


AcTiox EK Revendication de Meubles, — Pbo- 
PBiÉTÉ ET Possession, — Mabi et Pemme, — 
Bonne Foi,— Abt. 1695 du C. C. 

Un créancier sur jugement étant au moment de 
faire vendre leg meubles de son débiteur, lafem' 
me de ce dernier réclama la propriété des dits 
meubles en vertu d*un acte' de vefite passé par le 
mari avant que le créancier n'eut intenté son ae* 
tion ; la Cour s* étant assuré, après une enquête 
rigoureuse, que la réclamation de la femme et la 
vente qui avait été passée en sa faveur étaient 
faites de bonne foi, et ajuste titre, a reconnu la 
femme propriétaire des meubles saisis. 


Intebpleàdeb, — PBOPaBTT OF Moteablh,— 
Husband and Wife, — Bona Fides,— in, 
1595 Code Civil. 

Where a Judgment Creditor of a hushani, 
about to sell the furniture in the houss tfl 
éUibtor^ was opposed bg the wife of the kttsr 
claimed the propertg of the artieles, wider 
formal deed of sale made to her, befinre ike en 
ditor raised his action, the Court, being 
on a riaorous scruting, that the claim cf 
wife ana the sale to her were bond fide andji 
awarded the furniture to her. Code GtH, 
1595. 


YIGOUBEUX THE WIFE,— Plamtiff, 

versus 
PEBDBEAXJ,-- Defendant. 


Before : 

His Honor the Chief Judge and 
The Honorable Mr. Justice Colin. 


E. J. LECLÉzio.^of Counsel for Plaintiff. 
J. 0". Tessieb, — Plaintiffs Attorney. 
J. L. Colin, — of Counsel for Defendant. 
E. Laubent,— -Defendant's Attorney. 


12th Januarg, 1866. 

On the 11th of May last, Victor Perdrean 
tained a judgment from this Court, in a sait 
damages at his instance, against Charles Vij 
reux, for the sum of £84, with £39 19s. of 
(See Supra, Vol. 5, p. 71.) 

On this judgment a seizure of the furnii 
in the house occupied by Vigoureux, in 
town of Port Louis, was effectea by Usher ' 
ré Mai, on the 8th September last, and the 
cles were duly advertized for sale. At this i 
of the proceedings, and on the 6th October li 
Louise Lœtitia Boutier, the wife of Vigo 
authorized by the Judge at Chambers to 
legal proceedings in the matter, lodged an o[ 
sition in the hands of the guardian appoini 
by Justice, of the property seized*^ and in 
hands of the Usher, claiming the articles as 
sole and exclusive property, in virtue of a 
of sale made and passed before Mr. No 
Mainoabb on the 30th January 1865, and 
registered, containing in the words oi the 
CoBE, a " dation en paiement " up to the valni 
of ^1,108 as part settlement of all sums of mo* 
ney due by Vigoureux the husband to his wifi 
under their marriage contract passed before Mr. 
Notary Ducbat, on 12th. November 1856, soi 
duly registered. 

The question of the right of property in tiri 
goods and chattels in (question now came befoR 
the Court on determination by way of inter 
pleader. ^ 
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E. J. LECLK2IO, for Mrs. Vigoureux : — "Mj 
client and her husband were married in 1856, 
and are separated as to property. It is shewn 
bj our marriage contract produced, that she had 
a large dowry, and the husband was bound to 
pay her back all sums which he had taken pos- 
session of. Ho had not done so at the date of 
the sale of the furniture to us. That sale was 
JQflt an honest payment of what was due to us 
or rather of a part of what was owing to us. 
There was nothing wrong in this. The husband 
only did his duty, for the wife was a bond fide 
creditor at the time, and Perdreau had not even 
begun his case. 

J. L. CoLTX, for seizing creditor : every pre- 
sumption is against bona fides in such a case as 
this. It is said that the marriage coutract must 
be accepted as proof of the statements made in 
it. I regret to say that enormous frauds have 
been committed by false statements in those acts, 
as every person in Mauritius very well knows. 

But even if we accept the marriage contract, 
it would appear that Mrs. Vigoureux was repaid 
all the money which belonged to her, before 
the so called sale of the furniture was made to 
her. (Beads clatises of deeds.) Therefore the al- 
leged sale to her cannot be supported in compe- 
tition with the claim of a judgment creditor of 
the husband. Vigoureux knew quite well, after the 
success of the first action against him, that Per- 
dreau would sue him, and that successfully. There 
was no real change of possession of the moveables 
from the husband to the wife. There was not that 
déplacement which is necessary to possess the pro- 
perty. Troplono, Prescription, V. 2, No. 1062. 

E. J. Leclezio, in reply, contended that there 
was no evidence that Mrs. Vigoureux was ever 
repaid the sums due to her. 

Tile Court : It is clearly the duty of a Court 
of Justice to watch very narrowly transactions . 
of this description, passing between persons in 
the confidential relation of husband and wife, 
whereby it may often be attempted to defeat the 
just and honest claim of a creditor of the hus- 
band. The creditor has got a judgment for his 
debt, and when he proceeds to make his demand 
effectual, by levy on the goods and property in 
his debtor's house, he is met with a statement 
by the wife that the articles belong to her in 
Tu^ue of some later transactions or conveyance 
from the husband, whereby it is alleged that the 
property of the furniture in the common domi- 
cile nas passed from him and become vested in her. 

Nothing, in ordinary circumstances, can bo 
more suspicious or more suggestive of a fraudu- 
lent attempt by the spouses to defy the execu- 
tion of the creditor and preserve for their own 
use the moveable property in question. 

But, on the other hand, there may be cases of 
perfect honesty and good faith. It may happen 
that the husband is really the debtor of his wife, 
who may have had a large marriage fortune with 
which he has interfered and which he is bound 
to replace and repay for her beBDtf. Every case 
must therefore stand on its own merits, after a 
due investigation into the circumiianees. 


Now what are the material fscts here ? The 
wife has established, by the production of regu- 
lar notarial deeds, the truthfulness of which has 
not been seriously challenged or impeached, that, 
at the date of the sale of the furniture in ques- 
tion, her husband was her debtor to an extent 
much beyond its value. The sale was therefore 
not fictitious and was one of the sales or tran- 
sactions between husband and wife which are al- 
lowed by the law, in terms of Art. 1595 of the 
Code. 

It is farther very maferiai to observe that, at 
the date of the sale, the present Plaintiff was no 
creditor of Vigoureux the husband. He not only 
had not established his claim of damages against 
the latter, but he had not even commenced the 
suit in which he was ultimately successful. We 
know judicially enough of those parties and of 
their transactions to believe that Vigoureux may 
have anticipated the probability of such a de- 
mand in damages being made against him bj 
Perdreau and made successfully ; but in point of 
fact, the suit, as we have seen, was not begun till 
after the sale of the furniture to the wife ; and 
accordingly at that date Perdreau had not vindi- 
cated his rights in a Court of Justice and had 
no demand which he could make available 
against Vigoureux. It cannot be therefore even 
said that the conveyance of the wife was in pre- 
judice of any right then known to exist in the 
person of another creditor. 

In the course of the discussion at the bar, a 
good deal was said as to the want of any legal 
delivery to the wife of the articles of furniture 
in dispute, delivery being necessary to enable her 
to combat successfully the claim of Perdreau ; 
but it is not easy to see what more could have 
been done in the way of taking and accepting 
delivery by a person living in the same house 
and entitled by law, equally with the husband, 
to call that house her home and domicile. She 
was found by the seizing Usher with a regular 
notarial deed, vesting her, prima facie at least, 
with the ownership of the articles, and at the 
very time that she was, along with her husband, 
in the actual personal occupation of the dwel- 
ling house of which the articles formed the fur- 
niture. 

We must therefore sustain her right in law to 
retain the articles as her property, but this is 
plainly not a case for costs. 


SUPREME COURT. 

Bail, — Propriét iihe et Locataire, — C. C. 
Art. 1719. 

Le Bailleur est oblige, par la nature du contrat, 
d'entretenir la chose en état de servir à Vusage 
pour lequel elle a été louée. 

Ceux qui donnent à bail au Port Louis, de vastes 
immeubles servant au magasinage des marchant 
dises, sont tenus d'entretenir ces immeubles dans 
un état de réparations locatives qui permette à 
la Chambre de Commerce de les admettre comme 
magasins publics. 
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Laitbloro AyD Texant, — Leases or Wabehou. 
SES,— C. 0. Art. 1719. 

A Landlord U hound hy law to keep the êubjecls 
let in a state Jit for the purposes for tchich they 
are taken in lease. 

The owners of tJie great Storage WarehouseSy in 
Tort LouiSy are hound to keep them in such a 
state of repair as to enable the Chamber of Com- 
mfrce to grant Certificate that they are ft to 
he licensed as public warehouses. 


THE PLANTERS' DOCK COMPANY, Plaintiffs, 

Versus 
MABTIN MO:S CAMP, Defendant. 


Before : 

Ris Honor the Cuiep Judoe and 
The Honorable Mr, Justice Bestel. 


J. L. CoLiy,— of Counsel for Plaintiffs, 

F. Bo BERT,— Plaintiffs' Attorney, 

The Hon. V. XAz,--of Counsel for Defendant, 

E. DmviER,— Defendant's Attorney. 


12th January 1866. 

On the 29th November 18&4, the following 
lease of certain premises in the town of Port 
Louis was passed between the Plaintiffs, who 
are public Warehousemen there, and the Defen- 
dant, the proprietor of the subjects : 

'^ Entre les Soussignés, 

** Monsieur G. M. Moncamp, propriétaire, de- 
" meurant à Port Louis, d'une part ; 

** Et La Société du Planters' Dock Company, 
" établie en cette ville de Port Louis, d'autre 
•' part. 

" Il a été arrêté et convenu ce qui suit : 

" Monsieur G. M. Moncamp donne à bail pour 
" dix huit mois, à partir du premier Décembre 
•* prochain pour finir le premier Juin mil .huit 
'' cent soixante six, à la Société du Planters' 
•* Dock Company, ce qui est accepté par Mon- 
'' sieur Arnaud,- agissant au nom de la dite So- 
" ciété, 

*• La propriété de Monsieur -G. Martin Mon- 
'* camp, située en cette ville do Port Louis, rue 
*' du Pavillon, connue sous le nom do l'Etablisse- 
*' ment Bretonnache. ensemble les maisons, bâ- 
" timcnts, magasins, et autres dépendances, y 
'• élevés, sans aucune exception ni réserve et tel 
*' que tout se poursuit, étend et comporte, et 
" ain<*î qu'en jouissait Madame Ve. Bendie & 


'^ Cie., le tout devant être livré en bon état de 
" réparations locatives. Il est entendu que les 
" terrains et bâtiments loués à MM. Barbier è, 
" Cie., ne sont pas compris dans le dit Bail. 

*^ Ce Bail est fait pour et moyennant la somme 
" do six cents piastres par mois, payables le 
" premier de chaque mois. 

'* Fait double, au Port Louis, le vingt neuf 
*• Novembre mil huit cent soixante quatre. 


" Approuvé 


" (Signed) G. M. Moxcvmp." 

At the date of the lease the premises lield the 
license of the Chamber of Commerce. That 
body is entrusted by the Colonial Law with the 
duty of certifying that premises are fit and pro, 
per to be licensed as puolic wharehouses. With- 
out this certificate tne owners of the different 
articles of merchandise stored in a magazina 
would not be able to avail themselves of the fad- 
lities given by the use of Dock Warrants to 
raise money upon the security of their property 
so deposited. 

On the 4tli of March last, the Plaintifis served 
upon the Defendant a mise en demeure setting 
forth that the goods deposited in the premises 
had frequently been damaged b;^ water flowing 
into the wharehouses, when it rained ; that in 
particular, on the 12th of the preceding February, 
the water had stood several lect high in the pre- 
mises and had done great damage to the goooa of 
their customers stored therein ; that their eus- 
toroers had ever since refused to permit their 
goods to be placed there any longer ; that the 
Defendant was bound to make the premises fit 
for the purposes for which they were let ; and 
that this could only be done by raising the floor 
of the premises six feet, which the Defendant 
was summoned immediatolv to do, otherwise, 
it was intended that an action of cancellation of 
the lease would be raised. 

Tliere was some evidence to shew that the 
Defendant, at one time, intended to comply with 
the request made in this summons. At all events 
he employed men and carts during several daya 
to deposit earth on the floor of part of the pre- 
mises, but subsequently desisted from this ope- 
ration. 

The present Declaration, served on the 18th 
April last, set forth the above quoted lease, and 
inter alia that the grain and sugar deposited in 
the premises had frecjuently been seriously da- 
maged by water flowing into the stores, during 
heavy rains, and concluded that the Defendant 
should bo made to complete the work he had 
begun for raising the floor within two months 
from tho date of the judgment, or failing bo that 
judgment of cancellation of the lease should be 
pronounced by the Court. 

Tho Defendant denied the facts alleged by the 
Plaintiffs, and pleaded, more particularly, that 
he did not let the premises for any special or 
particular purpose ; and that if water did enter 
*be premises, ^. was a case of ^^ force mq/eure '* 
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vhichhe was not rcaponsiblc; tbat thero 
ras no rice or defect in the buildings for which 

ig boand to answer ; that any raising of the 
loor is quite unnecessary ; that the Plaintîâf. by 
)Btinuing to pay the rent all along have debar« 
themselres from insisting in the present do- 

md ; that the Defendant, under express re- 
srvation of all his rights, had oftered, before 
le action was raised, to provide for any chance 

danger of inundations, by raising in masonry 
ie level of certain of the doors of the magazine, 
iith cut stones and Roman cement, and besides 

make good the joints of the walls, with Ro- 
cement, inside and outside, up to such 
nglit as the Plaintiffs may wish, so as to pre- 

it the possibility of any water getting into the 


)re. 


On the 3rd November last the Court, after 
Ig witnesses and the Counsel for the par- 
pronounced the following interlocutory 


1er: 


'* Upon hearing Mr. Colin, of Counsel for the 
dd Plaintiffs, and the Honorable Mr. Naz, of 
Counsel for the skid Defendant, it is ordered 
Uiat the parties in this action be and they are 
iereby referred to the Chamber of Commerce 
rhô will examine any Engineer or Architect 
Ibey please and report to the Court what re- 
^ dra are necessary for them to grant their 
isnal Certificate ; all rights of parties reserved." 

[On the 29th November the Secretary of the 
iber of Commerce forwarded to the Regis- 
of the Supreme Court, a Report on the ma- 
le in question by the Committee charged 

\h the examination of the stores in town. 

Tbat Report was in the following terms : — 

COMMITTEE FOB THE EXiLMTN'ATION OF BT0BE8. 

" Port Louis, 22d November 1866. — Tour 
r Committee, after reading the annexed Deci- 
[ «ion of the Supreme Court, referred to them 
]ij the President of the Chamber, proceeded to 
f reexamine the store called Magasin Rendlo, 
f and in conformity with the request of the Su- 
^ preme Court applied for the advice and opi- 
^nion of an Engmeer. 

"Not being able to obtain the assistance of 
^Captain Morrison, he being absent from town, 
^your Committee requested Mr. Vandermersh 
■ C. E. to examine the buildings and to give his 
' opinion in writing as to the repairs required to 
'render it safe and secure for the warehousing 
'of perishable goods such as sugar. 

" As soon as the Report of Mr. Vandermersh 
was received, Mr. M. Moncamp was requested, 
by letter, to attend at a meeting of the Com- 
mittee, in order that ho might have an oppor- 
tunity of explaining what repairs he proposed 
to make to the store previous to the Committee 
giving any opinion. 

' " The Report of Mr. Tandermersh having been 
' communicated to Mr. Moncamp, he declared 
" that he only intended to wall in the openings 
* of the store looking into the " Buttô aux Ton- 


" niers " stream, and raise the floor one foot and 
" a half ; he asked for time to be able to lay be- 
" fore the Committee the opinion of some com- 
" petent person in support of his own. 

" But Mr. Moncamp having, by letter of 21st 
" instant, declined to send any report as he pro- 
" posed to do, and having requested to be again 
'* lieard with all the other parties concerned, 
" your Committee, not considering any further 
" inquiry necessary, proceeded to form their opi- 
'' nion as follows : 
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" Your Committee find that the Report of 
Mr. Vandermersh herewith annexed fu'Jy con- 
firms the Report of jrour Committee of the 
Idth Juno last unanimously adopted by the 
Chamber, at its meeting on that day, the 
Engineer consulted considering that instead of 
three feet» the fioor of the store should be rai- 
sed three feet nine inches to render goods per- 
fectly safe in an inundation like that of Fe- 
bruary last. 

** Your Committee, therefore, affcr carefully 
weighing the facts contained in the Report of 
Mr. Vandermersh, and in presence of the writ- 
ten declaration of Mr. E. Merle, Town Archi- 
tect, that there was three feet of water in the 
Magasin Rendle during the last inundation, 
would not be disposed to recommend that a 
certificate be granted for the said store until 
the floor has been raised three feet nine inches 
above its present level. 


(Signed) : 


II. AnAM, 
A. Jolt, 
Eat. Basset, 
Hte. Jk. Louis. 


^* Adopted by the Chamber of Commerce on 
the 29th November 1865. 

" (Signed) : James Fbaseb, 

''F) aident of the Chamber of Commerce,^* 

The Report of the Engineer was in those 
terms : 

" Port Louis, November 15th, 1865, 

" To the Secretary of the Chamber of Commerce. 

" Sir, 

" According to instructions I received from 
" the Committee Appointed by the Chamber of 
" Commerce, to examine the store situate in Pa- 
" villon street, and generally known under the 
" name of" Magasin Rendle," I beg to submit 
** to your Committee this, my opinion, as rc- 
** gards the safety for goods in the said store in 
" the event of a flood. 

*' The actual level of the floor in ** Magasin 
" Rendle," is, according to my observations, 5 
" feet 3 inches above the sea, and the level of 
'* the passenger platform in the Central Station 
" seven feet nine inches above the sea. 


I 
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It is a well known fact that, in the Iiiunda- 
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** tion of the 12 th Februaty last, the flood water 

** rose about six inches above the coping of the 

" passenger platform, which would make the le- 

•* vel of the flood waters eight feet three inches 

** above the sea ; supposing then the water 

** standing dead level Irom the passenger plat- 

*' form to " Magasin Eendle," (on a length of 

" about 450 feet) the difference between the le- 

*' vel of the floor in the store would be three 

*' feet. Assuming, to be over, that for a velocity 

*' of from 5 to 6 miles per hour, the difference in 

** the level of the water, from " Magasin Eendle " 

*' to the platform, would be six inches, I come to 

** the conclusion that the floor of the store in 

" question must be raised three feet six inches 

** (English measure) to reach the level which the 

'* water attained in the flood of February last ; 

** and that in forming the floor 3 feet 9 inches 

** above its present level, the store will be per- 

** fectly safe against any similar inundation 

*' which is the greatest one ever quoted in this 

" Colony. 


" I think that, by placing retaining walls to 
act as daras, in each of the openings of "Maga- 
sin Rendle " to a height of 3 feet 9 inches 
above the floor, the water might be kept off 
for an hour or two, but this would be a very 
imperfect measure in case the flood would 
continue, as in the hurricane of 1861 which 
lasted eight days. Then I have no doubt 
the water would spring thro' the foundations 
and walls of the building, and take its level 
inside ; I therefore would strongly recommend, 
as the only efficient manner of rendering the 
store perfectly safe against flood waters to have 
its floor raised 3 feet 9 inches above its present 
level, or according to the level marks I have 
placed on all the openings. " 


If 

C( 

it 
(t 
<< 
«I 
tt 
cc 
«I 
• ( 

«t 
«I 
(( 


The case came on again for argument on 7th 
December last, when Counsel argued as follows : 

The Hon. V. Naz for Defendant: I contend that 
I am not bound to do any thing in this matter. 

The Bailway operations were completed before 
the lease began. The tenants saw the position of 
ma ters and should have taken steps to protect 
themselves. The store never was flooded before 
February last. Troplono : Louage, Nos. 198, 235. 
I also plead Force Majeure. DuvÊrgier, ''Louage'' 
No. 3^2. I would, in any view, be bound only 
to make good loss actually sustained by my te- 
nant, but that is not the nature of the present 
suit. BoiLEUX on Art. 1721 C. C. which makes 
me responsible for any " vices on défauts " in 
the subjects let. 

I relv on the following authorities. S, — 1849, 
2,77-1811.2.131.— 1842.2.15.— 1839.2.94. —18- 
25.2.148. 

J. L. Colin for Plaintiffs : The Defendant 
knew perfectly well what we took the lease for. 
It is mere affectation to say the contrary. Be- 
sides, the premises werotakeu specially for the 
same use and obiect as those for which Eendle 
& Co. employed them ; that was for storing 
grains and sugars. For that purpose they are 
found to be unfit, hence our action is well foun- 
ded. Besides, we must have a wharehouse lega- 


lized by the Chamber of Commerce, as we Im^ 
at the commencement. Without a license i^ 
lease of those premises is valueless. A tenant» 
I submit, is not bound to suffer the consequen- 
ces of such a flood. Troplo^to. " Louage, " No*. 
225 &No. 193. Di^LLOZ " Zowaflr^ " 32a 0«ç 
beneficial enjoyment is gone, and this entitlei w; 
to cancellation. C.C. 1719. Troplono. " Lou^" 
No. 196. DuTERGiER on above article of the Got 
de. PoTttiER. ** Louage'' No. 160. 

JUDGHEKT. 

In this case the Plaintiffs aro^ public wbai^^ 
housemen in Port Louis, and it has been deailf 
established that the extensive premises, the snli-^ 
ject of the present lease, for which the Phiintifis 
pay a rent of ^'600 a month, or £1,440 a year, 
were taken by them for the purposes of their 
trade. In this Colony every one knows and tiie 
witnesses have told us that among the leading 
subjects for storage, sugar and grain hold a t» 
ry large place ; indeed it mav be said that tihl 
former commodity is almost tne only produce é, 
the Island which we have for exportation. When^ 
therefore, such premises as those of the Defen- 
dant in the present case, usually known by th» 
name of the "Magasin Eendle," are hired bj 
wharehousemen for the object of their busineai 
no one can doubt that they must be free 
the danger of flooding by water, the access 
which is so destructive to the articles which wi 
form the larger portion of the goods to be pi 
in store. 

But moreover, in the present case, it is ahei 
by the written lease itself that the wharehoï 
taken on hire were to be used and enjoyed 
the same way as the former tenants Bendle 
Co. had usea them. Now the evidence shoi 
that they employed them for storing sugar 
grain, and the Plaintiffs were entitled to rely 
the Defendant maintaining the premises inj 
state fit for that purpose for which both pa: '*" 
well knew that the buildings were taken in k 
That was the obligation of the Defendant, for 
Art. 1719 of the Code, it is declared : " Le 
** leur est obligé, par la nature du contrat, < 
" sans qu*il soit besoin d'aucune 8tipulat« 
" particulière : lo.de délivrer au preneur la cb 
" louée ; 2o. d'entretenir cette chose en état 
" servir à Tusage pour lequel elle a été lou^ 
*' 3o. d'en faire jouir paisiblement le prenc 
" pendant la durée du bail" 

It is preyed that the use to which the pi 
I mises were to be turned by the lessees was 
storage of sugar and grain, and it was the 
sees duty to keep them in a fit state for 
purpose. 

We are satisfied that this can only be done 
raising the floor of the height stated in the ] 
port of Mr Vandermeersch, the Civil Enginf 
consulted in the case by the Chamber of C( 
merce. 


But further it is of great importance to lei 
ber that when the premises were taken in 
they had the certificate of the Chamber of < 
merce, bearing that they were fit and proper! 
the storHige of goods, and as such were eat"' 
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to enjoy the privileges of a public licensed 
irliarehouse. Now this certificate is of the high- 
est vtlue in Mauritius. If it is not granted, the 
great majority at least of the customers of the 
teiiant8,lheVliarehouseinen,maybe expected at 
once to dese]^ him, for the owners of ttie goods 
idfl èe^fiiiecluded, by the defects of the maga- 
zines, from borrowing a single shilling under 
Dock Warrants, on the goods deposited in the 
premises. Accordingly the witness Mr. Hen- 
ri Adam, Merchant, told us in hig evidence : "as 
"a role I would not store sugar or grain in a 
*' wharehouse not duly legalised." 

We are of opinion that it was an implied con* 
dition in such a lease as the one now before us, 
that the premises should be kept by the land- 
lord in such a state as to secure the continuance 
of the certificate of the Chamber of Commerce. 
No doubt the Defendant says that the Chamber 
of Commerce is wrong in insie^ing that the only 
way to secure the Sugar and other perishable 
commodities stored in the magazine is to heigh t« 
en the floor by so many feet, ne alleges that his 
plan of building up the doors to a certain height 
and filling the seams of the wall with Roman 
cement is a preferable one. 

But the Chamber of Commerce is legallT ves- 
ted with the power of saying what, in its aiscre- 
tion, ought to be done to make the wharehouse 
secure from the ingress of water, and the Cham- 
ber only ask the Defendant to do what it has 
suggested to Tarions other persons similarly si- 
tuated, wbo have followed its advice, and hare 
duly obtained Certificates for their premises. 

We see no reason to interfere with the Report 
of the Chamber of Commerce. It is the Report 
of gentlemen very well qualified to deal with such 
a matter and supported b;f what appears to be 
satisfactory scientifie evidence. We are not 
able to perceive that there has been any excess 
of power or any miscarriage of justice calling 
for our interferance. The Defendant had an am- 
ple opportunity of being heard, if he pleased, 
and no sufficient ground has been submitted to 
us for quashing the Report of the Chamber or 
even sending tbe matter back again for farther 
consideration. 

We sliall therefore allow the Defendant two 
months, from the date of this Judgment, to make 
the alteration proposed by the Chamber of Com- 
merce ; sliould he fail to do so. Judgment of can- 
cellation of the lease will issue. 

The Defendant to pay the costs of suit and 
the fco of £5 to Mr. Tandermeersh. 


SVPREHE COURT. 


OsAXi>E HouTE, — Exhaussement de ta boute 

POUB CA.USB d'utilité PUBLIQUE,— PRÉJUDICE 
CAVSB A LA PBOPBIETé PBIVEE, — ACTION EK 
DOMMAGES ET nfTÉBÊTS. 

Ze Gouvernement ayant, pour cattêe d'utilité pu- 


hliquâf exhaussé le niveau d'une grande route aux 
approchée d'un pont, sane en donner avie aux pro- 
priétaires eoisins^et ayant par ce fait rendu flu% 
long et plus difficile Vaccès d'une maison située 
sur le Bord de la grande route, la Cour Suprême 
a accordé £600 Je domtnages et intérêts au pro- 
priétaire delà maison. 


Impboyixo a Ilion vtat fob the public bêke- 
FiT,— Damage to pbivatb pbopebtt. 

Where the Government in improving the access to 
a hridge hg heightening a high road, without giv' 
ing anv notice to the proprietor of a house, si- 
tuatea close to the road, made the access to the 
house much more circuitous and difficult, the 
Court awarded £\2Q oj compensation, with costs. 


ECBOIQNAED,— Plaintiff. 

Versus 

THE GOVEBNMENT OF MAUfiHTOS, 

Defendant. 


Before : 

His Honor the Chief Judge and 
The Honorable Mr. Justice Bestel. 


J. L. CoLiy,— of Counsel for Plaintiff. 
A. J. CoLEBT,— Plaintiff's Attorney. 
S. J. Douglas, — bf Counsel for Defendant. 
J. BoucHET. — Defendant's Attorney. 


12th January 1866. 

The Coubt : The Plaintiff complained that a 
large building, of which he is the owner, situate 
in the District of Flacq, close to the high road 
and near the District Court, had been seriously 
injured and deteriorated by the operations of the 
Government in heightening the level of the high 
road at that particular spot for the public aA- 
vantage, and with the view of improving the ac- 
cess to a neighbouring bridge. 

It appears, from the evidence, that the Plain- 
tiff's house was erected a few years ago and is 
one of considerable size and value, and situated 
so close to the highway that before the altera- 
tions of level immediate access was got to the 
verandah by merelv stepping in over a shallow 
"gondole," or ditch, which runs alongside of the 
highway, at that place, between the verandah 
and the road. The alterations on the highway 
were made by the Government, without any pre- 
vious communication to the Plaintiff, and result- 
ed in raising the level of the road, opposite his 
house, nearly 3 feet, the effect of which was to 
cut off the communication between the road and 
the verandah, and to leave between them a gap 
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of several feet in width. The Defendant con- 
structed a crossing, or rampe, from the road at 
the end of the verandah, opening into the yard 
of the house, hut provided no direct access to 
the verandah. 

The Plaintiff demands ^.500 or £500, as a 
compensation for the loss and damages he had 
sustained. The Defendant traversed the Plain- 
tiff's allegations in point of fact. A number of 
witnesses were heard in the case. 

On a review of evidence we were satisfied that 
the Plaintiff is entitled to some damage in the 
way of reparation. It is evident that access to 
the house, as it now stands, cannot he got with- 
out considerable inconvenience, and in this res- 
pect a change, very much worse, and seriously 
impairing the value of the subject, has been 
caused entirely by the operations of the Go- 
vernment. The property has lost a considerable 
portion of its past marketable value by these ope- 
rations, and an indemnity sufScient to place the 
Plaintiff as nearly as may be in his original posi- 
tion must, injustice, be awarded to him. 

On considering the deposition of the different 
witnesses, we think that every claim of damage 
urged in this case may be held as fairly and rea- 
sonably compensated by an award of ^600 or 
£120, for which sum, with the costs of suit, judg- 
ment is now given in fiivor of the Plaintiff. 


SUPREME COURT. 


Action en eevendication d'un tebbaxn cont&e 
le dipabtement de la gitebbe. — petition 

AIT QOUTEBNEMENT POUB OBTENIB PEBHIBSION 
DE POUBSUrVBE,— " MONTBANS DE DBOIT." 

Une action intentée à la requête d'un particulier, 
contre le Département de la Guerre en cette 
Colonie^ pour obtenir la restitution d'un ter- 
rain dont ce Département avait prie poeeesHon, 
ne peut être continuée devant la Cour Suprême 
tant que le Demandeur rCa point obtenu de la 
Couronne la permission de poursuivre. 


PbOCEDUBB,— BlOHT TO SUE THE "WaB DePABT- 

MBNT. 

An action to recover certain immoveable property 
said îo have been wrongfully appropriated by the 
War Department of the Colony cannot be insist- 
ed on without the usual Petition in such iases 
being presented and granted by the Croicn, 


MTIKEAT,— Plaintiff, 
Versus 
JOHNSTONE,— Defendant. 


Before : 

Honor the Chief JTuboe, and 
The Honorable Mb. Justice Colin. 


E. Dupont.— of Counsel for Plaintiff. 
E. DucBAT,— Plaintiff's Attorney. 
S. J. Douglas, — of Counsel for i)efendant. 
J. Bouchet, — Defendant's Attorney. 


1 2th January 1866. 

In this case the Plaintiff sued the Defendant, 
as representing the War Department of the Co- 
lony, to surrender and restore to him a piece of 
ground which the Plaintiff claims as his proper- 
tj;, and which, he alleged, had unlawfufiy and 
without title been taken possession of by the 
said War Department, and given over to the 
Civil Government for Bailway purposes. 

Before pleading on the merits, the Defendant 
objected that the War Department cannot be 
called upon to implead in the present action 
without a petition of right, a montrans de droits 
being first presented to and admitted by the 
Crown, and that no such petition of rignt, or 
montrans de droit, having been presented by the 
Plaintiff before bringing his present action, the 
suit must necessarily fdl to tne ground. 

Parties were heard at length on this prelimi- 
naiT objection. The Plaintiff contended that 
such a permission from the Crown, though usu- 
ally asked for, was not absolutely required under 
pain of an immediate dismissal of the action, and 
that, in point of fact, an application for ieare to 
sue Her Majesty had been sent to the Head of 
the War Department in England soon after the 
suit was raised, but that no answer had as yet 
been received. 

The Coubt: We ore ^uito satisfied that the 
present suit, directed as it is against the Head 
of one of the Great Departments of the State» 
ou^ht to have been preceded by a Petition of 
rignt, or montrans de droit, the prayer of which 
probably, as a matter of course, would have been 
at once granted. The Plaintiff states that he 
did in fact applv for such leave to sue the 
Crown, but not till after the case was in Couit; 
and in the hope that a favorable answer would 
be received we have allowed the case to etand 
over for a considerable time. But we cannot 
grant indefinite delay, and we must now proceed 
to Judgment. 


This particular suit, wanting the 
leave, will therefore stand dismissed, with oosts^ 


COURT. 


PnocinuBE,— Deillkdeub, — Tbakspobt bx an 

DBOITS ▲ UK TIEB8, — YALIDITi DU TBAK8POST 
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CONTESTÉE, — PbIX DU TBJLNSPOBT KON ItES- 

Tioxyi, — Le Cédant et le Cxssiokkatbe 

BÉU5I8 TOUS deux COKME DEMUTDEUBS SUB 

US " Bbcobd." 


Pbocedube, — PLAnrrirF, — Tbansfeb op his 

BIGHTS TO A THIBD PABTr, — VaLIDITT OF THE 
TRA5SFÈB CONTESTED, — FbICE OF THE TBAN8- 
FEE NOT 1CE5TI0KED, — ThE AsSIGKOB AND 
AsSiaNXB MENTIONED AS CO-PlAINTIFFS ON 
THE BeCOBD. 


PHOTMAN & BRUGAD A,— Plaintiffs, 

Versus 
J). JOMAIN,—Defendaiit. 


Before : 

The HtmorabU Mr. Justice Bebtel, and 
The HJommMe Mr. Justice Colin. 


Hon. T. N'az,— of Counsel for Plaintiff. 
V. Delatnb. — Plaintiffs' Attorney 
E. G-uibbbt, — of Counsel for De&ndant. 
E. BoBXBT, «-Defendant's Attorney. 


I2t% January 1866. 

In tlds case one L. Saintou had brought an 
icdon against the Defendant, Jomain, to recover 
the sum of ;$(1,705 31c., balance of an account. 
After the Plaint had been served Dhotman and 
Brogada applied to be substituted to Saintou as 
jP laintiffs on the Record, in as much as they were 
.the assignees of the claim of Saintou upon the 
'Defendant. 

This was assented to by the Defendant, under 
express reservations as to his rights when the 
case came on for trial. 

&. GuiBEBT, for Defendant, took exception 
to the transfer ; it is a pledge, not an assign- 
ment; there is ro price, no consideration men- 
tioned. 

Hon. V. Naz, for Plaintiff, argued : My cli- 
ents are large creditors of Mme. Sainton, wliom 
thejr might have sued as a *' marchande pub- 
lique." The husband, without binding himself, 
chooses to pay his wife's claims by transferring 
this claim to my clients ; it is perfectly valid ; 
the amount of my clients' claim on Mme. Sain- 
ton is not mentioned because it is not liquidated. 

JUDQMENT. 

The act of transfer is assuredly verv ill drawn, 
hat it every day happens that unliquidated claims 
over a succession, or an Estate, are sold or con- 
▼sjed with or without warranty ; such contracts 
u^ not only as binding and legal as any under 


the Codes, but are very useful to prevent ex- 
pense and useless litigation. Uconverêo, although 
here the price is not mentioned, there is no rea- 
son why, if Mme. Saintou owes money and the 
amount of the debt is not yet ascertained, Mr. 
Saintou should not pay that debt by transferring 
to creditors a claim of his own upon the Defen- 
dants. The strange nature of this aocumeut arises 
from this fact, that in contracts of every day's oc- 
currence an unli<]uidated claim is sold for a price 
which is determined; here practically a price 
which is not determined, but may be, is to be 
paid by the assigpees for a claim which is de- 
termined and assigned to them. 

This is unusual but not^^r se illegal. In re- 
ality there is not much in the objection ; the 
Defendant has already consented that the pre- 
sent Plaintiffs should be substituted ontheRecord 
to the original Plaintiff, saving his rights ; and 
strictly speaking any defence he could offer 
against Sainton's claim may be oppoHcd to the 
claim sued for bv the Plaintiffs. 

On the whole we think this action should go 
on, but we also think Saintou should remain a 
party to the cause ; the transfer is of 1st May 
1865, the action was brought on the 13th June» 
when Saintou was disseized, why did ho bring 
the action when he had made over the claim ? 
It may haye been a private arrangement be- 
tween parties but it appears strange that sud- 
denly, on the case being defended, Dhotman and 
Brugada, who kept quiet since May, appear in 
the field as Plaintiffs instead of Saintou. Now 
the Defendant may have an interest to keep 
Saintou upon the Record; if he consented to 
allow the substitution it was with the express 
reservations of his rights, and we think Saintou 
should, under the circumstances, remain a party 
to this cause. If the case had been explained 
in Chambers the substitution would not have been 
granted as it is. We think it fair to all parties 
to have Saintou a co -Plaintiff, so that, if neces- 
sary, he may be examined on his personal 
answers. 

The case shall be resumed as soon as notice of 
this interlocutory Decree has been given to the 
Plaintiff and to Saintou. We shall resen'c tho 
costs. 


BAIL COURT. 


Appel d'un Jugement de Magistbaï de Dis- 
TBiCT, — Vol, — Pbocédube Chiminelle, — 
Témoignage, — Obd. No. 85 de 1852. 

Le témoignage d'un accusé fie peui servir de preuve 
contre son co-accusé ; mais lorsqi^ la Cour pense 
que le Magistrat de District^ en condamnant ti;» 
accusé, ne s^est point basé sur le témoignage de 
son co-accusé, bien qu'il y fasse allusion dans sot% 
Jugetnent, ce Jugement sei'a maintenu. 


Appeal from a Judgment of Disteict Magis- 

TBATE, — LaBCENY, — CbIMINAL PbOCEDURE,— 

Witnesses,— Obd. No. 85 of 1852. 
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The ttaliiMHl of ont prisoner it not evidence a^aiatt 
another ; but when the Court we» tatiffied that 
the MegUtrale helow, in finding that one pri- 
soner it ffuiltif, tfioityk alluding to the ttateinenU 
of the other lit hit Judgment, had not gone upon 
those itatementi in convicting tJie other priioner, 
this Judgment of the Magistrate iras farmed. 


MOOTOO— Plaintiff, 

Vfrtus 

THE QUEEN,— Defendant. 


Before : 
i;- the Chief Judoe, 


P. L. CuABTELLiSK, — of Couneel for Pluatiff. 
T. Hebcheneodbs,— PiaintifTe Attorner. 
S. J. DouoLU, — of Counsel for Defendant. 
J. BoucHET, — Defendant's Attornej. 


21tt Fehuanj, 186C. 

In this caBC one Bamdoyal, a Sirdar, in the 
employ of aplanter in tbe diatrict of Blac^ Biver, 
was accused, before the local Ma^strate, with 
stealing nome sugar belonging to hiB Master, and 
one Mootoo, a shop-keeper at the mountain of 
Chamarel, was charged with receiving the Bugar, 
knowing it to be stolen. 

Both were convicted by the acting District 
Magistrate, and sentenced to 6 months' impri- 
sonment with costs. 

Mootoo appealed. 

The Cooet : — The only question of law raised 
by Counsel here, is, that the statement of one of 
the parties accused is not eridence against the 
otiier. This is true ; but I am satisfied, on read- 
ing the Judgment of the Magistrate, that he did 
not proceed on this statement, and abundant 
evidence remains, if the Court were to go into 
that matter, to satisfy it that the Conviction of 
the learned Magistrate below is right and must 


8, — Deb- 

DEUKIXf, 


le propriétaire da fonda ale àrtitnù^ 
enlever le» eonstnietione par eelvi^lat^ÙL 
et eus frais de ce dernier, ouitu* «muiter i 
payant l'indemnité Jîxée par la lu. 


PeOPKKTT, — OVTNEBSHIF OF THE BOIL,— Olrsit 

bhif of hovseb bolt of tue la9d,— c. (l 
Abt. 552. 

When a parti/ hmlt hautes upon land itiiti i 
his oien, the propriâtor of the toil tuj 
them te be removed, and if he faUt tei»K,6t 
proprietor of tie toil may Mmttlf earn lim I» 
be taken down. 


MALÉPA,— Plaintiff, 

Versut 

BELHOMBBE.—Defendant, 

Before : 

Sit Honor the Chief Jcdqi. 


E. DupoKT,— of Counsel for Plaintiff. 
J. Q. Tesbixs,— FluntiS's Attorney. 
"W. NswTOir, — of Counsel for Defendant. 
W. HswETSO»,— Defendant's Attorney. 


21ii lOntiry IB6t 

In this ease, the Plaintiff Bued the DsfraJ» 
for payment of ^fiOO, a« damages, forharing w 
ejected by the latter, in the year 1862. froa » 
veral buildings in the town of Port Loan, ■ 
longing ta him the Plaintiff. The Plaintiff à 
not allege that he was proprietor of the ffoa 
on which the buildings stood ; on the eontnijB 
Defendant produced a regukr title ofpwp» 
of the ground on which the buildings were B« 
ed, and remained till they were demoliiiiM i 
him, the Defendant, in 1862. 

From the evidence it appeared that the i 
tions in question were clearly the propertJJ 
the Plaintiff. He represented that mwy J<" 
ago, after buying the houses, he bad ts«M'^ 
to acquire the property of the soil ««o-^ 
produced no legal evidence that he ever P«» 
the owner, altho' he stated that he had V^f^ 
sums of $23 and J75 on that account, fW «% 
evidence of these payments to the p*"" 
was then the owner was '-'-- ^ 


The Defendant sent notice to the PI»» 
quit in 1862. offering him *300 f« thebuJûi^ 
flie Plaintiff refused the amount *«^^jiafc 
being, in his opinion, adequate compenw 
their value. 

It was BtBted, in eiplanation of tie ^'''-^ 
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nûfliii^ tho present demand, that since that time 
seTenu suits, between the present parties, had 
nm their course in the District Court, regwding 
the matters now in dispute, and that in aU these 
cases the Plaintiff had oeen unsuccessful. 

The Coxtbt : The law applicable to a case like 
the present is contained in Art. 552 of the Code 
and following sections. 

The right of property in the soil, as every 
lawyer knows, carries with it all that is above or 
below the surface. Every erection or plantation 
on the soil is presumed to have been made by 
the owner ana to be his property, " 9i le contraire 
n'ai prouvé" 


^ Lorsque les plantations, constructions et 
*' ouvrages ont été faits par un tiers, et avec ses 
^ matériaux, le propriétaire du fonds a droit ou 
*' de les retenir ou d'obliger ce tiers à les enlever. 


" Si le propriétaire du fonds demande la sup- 
pression des plantations, elle est aux frais ae 
celui qui les a faites sans aucune indemnité 

Sour lui, il peut même être condamné à des 
ommages et intérêts s'il y a lieu, pour le pré- 
judice que peut avoir éprouvé le propriétaire 
•• du fonds." 


4t 


U 


*S 


I am satisfied that the buildings were the pro- 
perty of the Plaintiff but erected on land to 
which he has not shewn any proper title of ow- 
nership. The Defendant has shewn such a title* 
He is therefore, under the above law, authori- 
sed to turn the Defendant out and to insist that 
lie flliould remove the erections. The Plaintiff 

fot notice to quit but refused to remove the 
aOdings and the Defendant took them down. 
In aU this the Défendait was within the law. I 
mnst therefore give judgment in his favor. 

^ As to the matter of costs, although the Plain- 

"^^ has not been able to shew that he was in 

^ond fide belief that he occupied the soil as ow- 

^er, which, under a subsequent clause of the 

wme articte of the Code, would have brought 

™a mto a more fevorable position, there can be 

™Ue doubt that he paid a considerable amount 
.^^^ttthors or predecessors of the Defendant, 

^"tbthe view of acquiring the property of the 


I shall therefore give no costs. 


SITREHE COURT. 


oOCliri POUB I'sXPIiOITATIOy d'tTIC B PsOPSTÉTi! 

aircn4jiB^^jjj^gQj^^j^i£ifp£ DE 1,'tjir des Ab- 

«OClis — ÀCTIOK BN DiSSOLUTIOK J)E L'AcTE 

»î 8ociKTÉ._C. C. Abt. 1865. 


ï^^^iarîllBHlp FOB WOBKIirO A SlTOAB ESTAÎB.— 
;^»80tTKKCT OP OlTE OF THE PaBTKEBS.— AC- 
TI<^ FOB D1SSOI.TENCT OF THE Co-PaBTKEBT. 

"^C. c. Abt. 1865. 


ODINET AND PERDaiSETS,— Plaintiffs 

VeT9U9 

V. aAEEEAU,— Defendant. 


Before : 

The Sonorable Mr, Justice Bestel and 
The Honorable Mr. Justice Colik. 


Hon. H. Kœnig, — of Counsel for Plaintiffs. 
E. BouLLE, — Plaintiffs* Attomev. 
Hon. L. Abnaud, — of Counsel for Defendant. 
J. PiGiTÉeur, — Defendant's Attorney. 


12th January 1866. 

This was an action brought by the Plaintiffs 
for the dissolution of the co-partnery which ex- 
isted between themselves and Victor Garreau, the 
Defendant, and also to obtain an Order for the 
licitation of tho Beau Bois sugar estate, belong- 
ing to the partners. It appears that Victor Ghur- 
reau had become insolvent, and that the parties 
could not agree between themselves as to the 
mode and terms under which the co-partneiy 
should be dissolved, hence the action. 

HoK. H. Kœnio, for Plaintiffs : I prove, by the 
documents put in. that the Defendant is quite 
insolvent ; if this be the case the law allows the 
partners to dissolve the oo-partnerv, and as we 
cannot agree, we have been compelled to apply 
to the Court for a Decree. 

HoK. L. Abnaub, for the Defendant: — I do 
not deny that there is evidence of Defendant's 
insolvency, but the real object of the Plaintiffs is 
to obtain, not so much the dissolution of co- 
partnery, but the licitation of the sugar estate 
which is the property of the partners. 

It is proved that the Defendant is insolvent ; 
inter alia his wife has, on that ground, obtained a 
Decree for a separation of property ; under Art. 
1865 of the Codb Civil, the co-partnery may 
be dissolved and, as the parties did not agree as 
to the mode of dissolution, the Plaintiffs were 
entitled to come before this Court, and are now 
entitled to a Decree. 

We have here no Order to make as to the sale 
by licitation of the sugar estate Bmu Bois ; the 
co-partnery being dissolved, the Aaintiffs may 
be entitlea to apply, in the proper way, and at 
Chambers, for tne sale of the joint real estate ; 
but at the present moment we do not see any 
reason to grant an Order which may be the ne- 
cessary consequence of our Decree or not. but 
which shoidd be applied for in the proper manner. 

Judgment for the Plaintiffs with costs, dissolv- 
ing the co-partnery between Plaintiffs and De> 
fendant ; the Court gives no Order as for the 
licitation prayed for. 
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Ajakss, — Fbise de Corps, — Natubalisatiow, — 
Fekuis be besidekce,— Obd. No. 28 be 1856 
§7. 

Un étranger domieiîié à Maurice, ayant rempli 
toutes tes formalité requises pour se faire natu- 
raliser sujet Anglais, sauf le serment d'usage, et 
fCayant point de permis de résidence, a été dé- 
claré passible de ta contrainte par Corps pour 
dette civile. 


Aliens, — Caption op the body, — Natttbaliza- 
TioN, — Pebmit op besidehce, — Obd. No. 23 
OP 1856, § 7. 

A foreigner domiciled in Mauritius was held liable 
to imprisonment on a judgment for debt, where 
he had not a permit of residence, and although 
steps had been taken for his naturalization as a 
British sub/ect which only required for their 
completion that he should take the customary oath. 


BAX,— Flaintiff» 

Versus 

MENON,— Defendant. 


Before : 

His Honor the Chief Jxtdqx, and 
The Sonorahle Mr, Jitstice Bestel. 


L. BouiLLABi),— of Counsel for Plaintiff. 
E. DucBAT, — Plaintiff's Attorney. 
8. J. Douglas,— of Counsel for luefendant. 
H. Bebtin, — Defendant's Attorney. 


0th March 1866. 

The Plaintiff sued the Defendant rathe fol- 
lowing writing .* 

" Les soussignés, Lucien Bax et Mazimilien 
** Menon, tous deux demeurant à Nossi Bé, 
" sont convenus de ce qui suit : 

" L'arrangement intervenu entre les parties, 
" le premier Avril mil-huit-cent-soizante-un, in- 
" stituant M. Bax, sous des conditions détermi- 
'* nées, administrateur de la propriété de Passan- 
" dava, appartenant à M. Menon, est annulé 
'' d'un commun accord. 

** M. Menon paiera à M. Bax le trente-un dé- 
" cembre mil-huit-cent-soixante-deux, la somme 
** de cinq mille huit cent trente huit francs con- 
** venu entre les parties et à forfait. 


" Si Monsieur Menon arrivait plutôt à Hau* 
'' rice ou la Béunion la somme deviendrait exigî. 
^ ble un mois après son arrivée, sans cependiuifc 
'' que cette échéance puisse arriver avant le 
" trente Juin 1862. 

" Fait double à Nossi Bêle dix-sept Décembre 
" mil-huit-cent-soixante- un. 

" Approuvé l'écriture, 

" (Signed) Ln. Bax." 

" Approuvé . 

'' Et bon pour cinq mille huit cent trente huit 
" francs, 

(Signed) " Menon." 


The Defendant admitted the debt, and that 
his domicile being in Mauritius he had nothing 
to oppose to the jurisdiction of this Court. 1 
only point made by his Counsel was that, upon 
the judgment which must pass on this demand, 
caption of the body could not issue. Counsel 
contended that his client, though a foreign^, 
was not within the class of Aliens designated in 
the Ordinance No. 23 of 1856 as liable to im- 
prisonment upon condemnation for a Civil or 
Commercial debt. 

The Section of the Ordinance referred to (§7) 
runs in those terms : 

ft 

" All judgments recorded at the suit of a Bri- 
" tish subject against an Alien not authorized to 
" reside in the colony, shall import arrest of the 
" bodv in execution, without distinction between 
" civil and commercial debts." 

The Counsel for the Defendant admitted that 
his client had not a special authority to reside 
in the Colony, but he stated that he had, in the 
year 1856, presented a petition to Ihe Govern- 
ment to be naturalized a British subject, that 
the Ordinance for this purpose had passed the 
Legislature, and been approved of by Her Ma- 
jesty, and that the only formality required for 
the completion of the naturalization was that 
the Defendant should appear before the Oovem- 
or and Council to take the customary oath ; that 
therefore his client had been, in point of fiiet, 
authorized to reside in the Colony, and was not 
liable to imprisonment under the above law. 

' The Coubt : In the case of Laurent v, Sareil* 
lier (29th Sept. 1864, Piston's Beports, Vol. IV. 

{>. 101) we had occasion to go fully through the 
aws regulating questions of this description, and 
it is unnecessary to resume the subject minutely 
in this case. 

We were satisfied, in the case referred to, on 
a review of the whole of the law on the subject, 
that the Section of the Insolvency Ordinance of 
1856 applies to all Aliens who have not yet a 
positive permit of residence in the colony ; now 
the Defendant here admits that he has not ob» 
tained such a permission. No doubt he eajs 
tha£ he has got an equivalency, viz : the proceed- 
ings in 1856 referred to by his Counsel, taken in 
the view of his obtaining naturalization as a BrL 


_ .._! 
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tish subject. But unfortunately those proceed- 
ings were never brought to a conclusion; we 
.001 only deal with them as inchoate and incom- 
l^eta Indeed» in the Ordinance for naturali- 
ja^n, it b poaitiyely declared that the rights 
;Sid priyileges asked for bj the petitioner shall 
be confirmed only " on his (the petitioner) pre- 
-^ moàj taking and subscribing, before the G-o« 
'' yemor in Council, the oaths and declarations 
**hj Iftw prescribed in the naturalization of 
'• AUens." 


We therefore think that the Defendant is 
.«itkin the article of the Insolvency Ordinance 
efl856 ; and the Judgment, in this case, must 
inue with costs and for caption of the body li- 
jiited, as usual, to thiee yeanu 


Now ihis has not been done, 
meedentof the object which 
Kr. Menon, and the condition 
IblfiUed we cannot hold tiiat 
luure ever reached maturity for 


It is a condition 
was desired by 
not hATing been 
the proceedings 
any effect what- 


BAIL COURT. 


àlifEL n'UK XCGEMEETC DE MaOISTBAT DE DiS- 

TBicT,— Vol avec bffbaction, — ^PnocÉDunE 
CsDimEij:,B, — Obb. No. 35 de 1852. 

10 MagUtrat de DUtrid iCeat point competent 
Jonqu^a Skagit de prononcer une peine au sujet 
^un vol aeeampagné d^ effraction ou de hleesures 
Srœœe; mais Ufaut que V effraction ait été faite 
à une. maison principale; V effraction de boîtes 
ou d'armoires ne sucrait point pour rendre le 
Magistrat incompétent. 


knsjLL FBOM Judgment op Distbict Maois- 

TBàTB, — LaECESTY ATTENnEB WITH BSEAKtNO, 

— CancDîAL Fbocedttbe, — Obd. No. 35 of 

1852. 

% exclude the jurisdiction of the Magistrate in 
cases of larceny accompanied with serious wounds 
and breahùw, the Ireahing must he into a main 
holding; fireibly opening boxes or presses will 
not suffice. 


GOVINDEN,— AppeUant, 

Versus 

THE QUEEN,— Bespondent, 


j Before : ^ 

j Sis Honor the Chief Judge. 

H. WiLSOîT,— of Counsel for Appellant. 
*. Laia>'delle, — AppellMit's Attorney. 


S. J. Douglas,— of Counsel for Bespondent. 
J. BoucHBT, — Bepondent*8 Attorney. 


, 1866. 

' This was an Appeal from a Judgmemt of the 
Magistrate of the District of Flacq, sitting on 
the Criminal side. 

The Appellant was accused of stealing, {com 
the residence of the person in whose domestic 
service he was, a golci necklace of 56 half sove- 
reigns, a shawl and a piece of silk cloth. In the 
Charge theft was stated to have been committed 
over night and by breaking a box in which the 
articles or at least the necklace was enclosed. 

The accused was convicted and sentenced to 
12 months imprisonment and costs. 

In the Appeal it was argued that the Magis- 
trate had exceeded his jurisdiction and § 102 
(18) of the District Court Ordinance No. 35 of 
1852 was referred to, which runs thus : " No 
" District Magistrate shall have jurisdiction in 
" the following matters as enumerated and de- 
" fined in the Penal Code of the colony.*' "Lar- 
" ceny, if attended with serious wounds or break- 
'' ing into a main building." 

The Coubt : — The Section of the Ordinance 
referred to does not apply. In the present case 
there is no charge of breaking into the main 
house. The only charge of breaking relates to a 
box in the house in which the most valuable por 
tion of the stolen property was usually preserved- 

• 

The Appeal is dismissed with costs. 


COiniT OF BAKKRCPTCT. 


Bail, — Clause bbsolutoiee.— Défaut de paie- 
MEiTT DU PBix, — Action en bésolution de 
bail, — Intebtentiok d'un tibbs, — Paiement, 
— Subbogation, — Pbeuve testimoniale, — 
C. C. Abts. 1236 et 1184. 

Une obligation peut être acquittée par tm tiers qui 
n'y est point intéressé, pourvu que ce tiers ne 
soit pas subrogé aux droits du créancier. 

La Cour a décidé que bien quHl ait été stipulé dane 
un bail qu'à défaut de paiement du prix, après 
un certain délai, le bail serait résolu ipso jure et 
sans autre formalité, le locataire avait le droiâ^ 
bien quHl n'eût point payé dans le délai voulu, 
d'être entendu par la Ôour ; et le locataire agant 
étdbli qu'il avait fait, dans le délai voulu, des 
offres verbales qui n'avaient point été exécutées 
par la faute du bailleur, le bail a été maintenu. 


Debtob and Cbeditob, — Payment,— Assign, 
mçnt ob Subbooation, — Lessob and Lessee, 
—Eent,— Clause of Annullation of the 

LEASE fob non PAYMENT OF THE EenT, — ObAL 

pboof,— C. C. Arts. 1236 and 1184. 
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A creditor is hound to aeeept iMUfment of his debt 
from any one, even a third party tffering the 
same, provided no subrogation or amynment is 
asked. 

Where in a lease of land it was expressly stipulated 
that on failure to pay the rent due, tfter a cer- 
tain fixed deU^, the lease should he annulled 
ipso jure, vnthout any further ceremony, it teas 
held that though the rent had not been actually 
paid tcithin the stipulated period, the tenant was 
untitled to he heard before losing possession, and 
it being shewn that payment haa been verbally 
oferedin good time^ if the landlord would send 
a receipt, which teas not done, it was held that 
the lease was not annulled. 


CEÉDIT FONCIEB OP MATJEITIUS,— 

Plaintiffs, 
Versus 

DHOTMAN & TJX,— Defendants. 

In re : 

Cbsbio Bono&ttk of the HEIHS LA.NOTJGARÈDE. 


Before : 
Sis'Honor the Chief Judge — Commissioner. 


Hon. L. Aenaud,— of Counsel for Plaintiffs, 
J. PiGîfiGUT, — Plaintiffs* Attorney, 
A. Legall,— of Counsel for Defendants, 
E. DuYiTiEB,— Defendants' Attorney. 


2Zrd April 1866. 

Tliis was a Bule obtained at the instance of 
the " Crédit Foncier of Mauritius Limited," in 
the matter of the consolidated Cessio Bonorum 
of Widow Eugène Bazire & Ors, the heirs La- 
nougarède, calling upon Mr. Dhotman & Ors 
to shew cause why the said '• Crédit Foncier " 
should not be authorized to pay into Court the 
sum of twelve hundred dollars, plus any costs 
claimable by Mrs. Dhotman, for twenty-four 
months' rent, up to 16th November last, of a 
plot of ground situate in the district of Flacq, 
at the place called '^Le Camp de Masque," leased 
by her to the late Mr. Victor Lanougarède & 
Ors, by a notarial deed of date 80th November, 
1859, and why, such payment beins^ made into 
Court, the said Mrs. Dhotman shomd not be or- 
dered to stay the proceedings b^ her instituted 
against the heirs of the late Mr. Lanougarède 
and Ors. 

The facts were as follows : On the 80th No- 
vember, 1859, a regular notarial lease was passed 
between Mrs. Dhotman (dulv authorized by her 
husband), the proprietress of a piece of ground 
at Flacq measuring about 200 acres, and the late 
Mr. Victor Lanougarède and certain other par- 


ties. The lease was to endure from tiie 1{ 
November, 1859, tiU the 7th March, 1867. 
the rent was fixed at ^50 per month, payable 
the lessees jointly and severally every six 
running from the said earlier date. 

Among other clauses the act of lease coi 
the following stipulation :— 

"It is expressly agreed between the ^ 
as an essential condition of the lease,'^feluiKk{ 
case of payment of 6 months' rent not 
made within 8 months after expiry of 
months, the present lease shall be annnM.^ 
plain right, if the lessor shall so please, 
any other formality than a single notice to 
after which the lessor shall put herself in 
session of the land now let, as it shall then i 
without losing her recourse against tiie 1( 
for the past rents, and for any damages to 
she may think herself entitled." 

On the 16th November, 1865, two vein* 
remained unpaid. The next period of 3 
terminated on the 16th February last C( 
communings took place on the subject of pajn 
the arrears of rent, and it was established, ' 
evidence adduced at the trial, that on the 2Ddi 
drd March last, Mr. FiGNioinr, Attorney at 
acting for the Crédit Foncier of Mauritius, ii 
mated verbally to Mr. Dhotman, repi 
the proprietress of the land, that his cuents wi 
ready to pay the rents due, whatever they 
be, and offered to ^ve a cheque for the an 
Mr. Dhotman referred Mr. ri&siavT to Ub 
tomey, Mr. Duyivieb, in whose hands he 
the papers then were. Mr. PioniGinr 
quently made the same offer to Mr. Di 
who said he was examining the papers. 

Two days thereafter, viz. y on the 6th of 
the proprietress caused a mise en demeure toi 
served upon the tenants and their repi 
tives, setting forth that if the sum of Sl|200^ 
rents, due at the said date of 16th Noi 
last, was not paid within 24 hours, the 
would be de piano cancelled, in terms of 
above clause in the contract. 

The money not beinç paid on the 8th 
the lessor formally eafled upon the tenant 
attend on the 12th of the same month, (m 
ground itself, and then and there to give 
land over to her that she might enter upoa 
enjoy the possession thereof for the future. 

On the same day, viz,, the 8th, the money' 
sent to Mr. DuviriSB, by the Ceylon Com] 
Limited, the Sequestrator on the ïlstate, bi 
returned it stating that he could not recent! 
The present proceedings were then takea 
Court to stop the proprietress resuming 
sion of the land ; and the money was 
in the hands of the Begistrar. 

A. Legall, for Dhotman : I gave ample 
for payment of the rents. In fact I allowed] 
rears to accumulate for more than two yti 
and I only resorted to the steps authoiùed 
the lease when I could not get payment, 
offers made by Mr. Figitéqut were not '' 
réelles/' as regulated by the Code,and those 
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only anes wlich I was bound to accept, and 
he talked of payment he never actually 
me. I do not admit the right of the " Cre- 
Foncier," or the Ceylon Company, to inter- 
e here. They are strangers to me and are 
parties to the lease. 

In the cases of lease like the present, the 
irts in France bare rigorously enforced the 
itory danses. See S. 11.2.119 : (Liege) 
lOEEB— VoLrME 1, No. 495 : Thoploxo 
je" n. 321. The time for payment was 
~ had a right to resume possession. The 
can't interfere with that right, 
[os. L, AsNAJTD^ for the " Crédit Foncier," 
iibo the assignees of the Insolvent estate of 
Heirs Lanougarède : — I only ask to exer- 
! mj debtors* rights here, and I wish to avoid 
»nal forfeiture which is, I submit, too sharply 
~ against me by the other side. 

In all cases of this description, a Court of Jus- 
must intervene between the parties, and 
I cognizance of the facts, before giving effect 

iaongorousa penal clause. Dalloz Beper- 

le authors of the law clearly understood this, 
xj one will see who takes the trouble to look 
the pieliminary discussion on this Chapter 
le Code. 

case from the Court of Liège is really 
lonlj case against me. It was very special 
1b circumstances and is quite counterbalan- 
^Ij the other Decisions of the French Courts, 
them collected under Art. 1729, C. C. in 
im's •* Codes annotés." The facts here 
all in my favor ;Dhot man was informed, from 
first, that he was to be paid ofl*. But he 
back, he sent n » note of the amount which 
Id at once have been remitted to him and 

two days after he had served us with a 
ions. 

Justice. — Two questions have been 
in the course of the discussion at the bar, 
one of a preliminary or prejudicial nature, 
other one on the merits of the present dis- 
As to the first point, it does not appear 
that the objection which has been taken 
right of the " Crédit Foncier " and " Cey- 
kComnany " to intervene in this case can be 
'led 

ie oflfer of payment was made by parties or 
ecount of parties who are creditors of the 
[Mr. Victor Lanougarède, and as such are di- 
interested in the Estates of Mrs. Widow 
and others, the heirs of that gentleman, 
farther, the parties tendering payment of 
|ients in arrear, and who have actually paid 
linoney into Court, do not ask any subroga- 
"i or assignment of the claim of the landowner 
I. Bhotman. In that state of matters, by a 
known rule of the Code, the creditor is 
to accepted payment by. whomBoever 
îd, if there is no other legal bar or objec- 
t to his doing so: — 

[Une obligation peut être acquittée par toute 
Itsonne qui y est intéressée, telle qu'un co- 
kïgé ou une caution." 


" L*obligation peut même être acquittée par 
•* un tiers qui n*y est point intéressé, pourvu 
** que ce tiers agisse au nom et en l'acquit du 
" débiteur, ou que, s'il agit en son nom propre, il 
" ne soit pas subrogé aux droits du créancier.'* 
C. C. Art. 1236. 

Even therefore if the parties who offered pay- 
ment and have consignee! the money in the hands 
of the Registrar were altogether strangers to the 
affairs of the succession Lanougarède, Mrs. 
Dhotman must accept payment made in this way 
as a discharge of her claim for rents in arrear, but 
this always on the assumption that, in law and 
in the state of matters actually existing in the 
present inquiry, she was bound aliunde! to accept 
payment of those rents and so lose her right of 
cancelling the lease which she contends, is open 
to her from the default of the tenants to pay the 
rents at the terms stipulated in the written in- 
strument of lease itsJf. 

This is the second and the main inquiry in the 
present case. On the one hand the proprietress 
contends that the rents not having been paid at 
the terms stipulated the resolutory clause of the 
lease has come into operation, and she is entitled 
immediately to re-enter on the land with all its 
crop upon it. On the other, the tenants, or 
those in their right, maintain that the rent was 
offered in due time, and that the payment actu- 
ally made, though revised, was sufficient to stop 
the effect of a clause so highly penal, and purge 
the irritancy of the lease which might otherwise 
have been incurred. 

The question, it will be readily bo perceived, 
is one both of considerable interest and impor- 
tance. 

The Court may be permitted to examine in 
some detail the points which have been raised 
by the learned Counsel. 

Discussions similar to that in the present case 
have frequently occurred in France, where the 
law on the subject is the same as in this colony, 
viz: the Civil Code. Now, in that system, 
contrary to the other rules of the Koman 
law, which prevailed in a large portion of the 
Kiugdom of France prior to the promulga- 
tion of the Codes, a resolutory condition, i, e. a 
condition which resolves or annuls the contract 
is held to be embodied in all mutual agreements. 
The effect of this legal principle is that if one of 
the parties fails to perform what he has under- 
taken, the other may in his option insist on his 
performing his obligations or may claim the dis- 
solution of the agreement with any damages, 
which he may have sustained. But the law 
goes on to say that the contract does not, as 
it were, dissolve itself. The annuUation must be 
demanded in a Court of Justice, and a certain 
further enlargement of the time may be accorded 
by the Court, to the party who has failed to per- 
form his portion of the agreement, according to 
the Judge's appreciation of the circumstances of 
the particular case. All this is clearly stated in 
Art. 1184 of the Code: 

•* La condition résolutoire est toujours sous- 
*' entendue dans les contracts synallagmatiques» 
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*' pour le cas où l'ane des deux parties ne 
*^ satisfera point à son engagement. 

" Dans ce cas, le contrat n*est point résolu de 
*^ plein droit. La partie envers mquelle l'enga* 
*^ gement n'a point été exécuté , a le choix ou de 
*' forcer l'autre à Texécution de la convention, 
** lorsqu'elle est possible, ou d'en demander la 
*^ résolution avec dommages et intérêts. 

'* La résolution doit ôtre demandée en justice, 
" et il peut être accordé au Défondeur un délai 
** selon les circonstances." 

Such is the general law on the subject of re- 
solution of mutual contracts on the ground of 
non-performance of his obligations by one of the 
covenanting parties. But in the case with which 
we are now dealing, it must be remarked that 
we have a very special and very stringent clause 
of nullity in the lease itself. It runs in these 
terms : 

*^ II est expressément convenu entre les par- 
" ties, comme condition essentielle des présentes : 
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** lo. Qu'à défaut de paiement, de la part des 
preneurs, d'un semestre du loyer ci -dessus 
stipulé, et ce dans les trois mois qui suivront 
son échéance, le présent bail sera résilié de 
plein droit, si bon semble à la bailleresse, sans 
aucune autre formalité qu'une simple mise en 
demeure, après laquelle la dite bailleresse 
pourra se faire mettre en possession du terrain 
présentement loué, tel qu'il se trouvera alors, 
mais sans cependant perdre son recours contre 
les preneurs pour raison des loyers échus et 
pour tous dommages intérêts qu'elle croirait 
devoir leur réclamer." 


It is therefore necessary that we should en- 
quire what is the effect in law of such a special 
convention. Does it add anything to the Com- 
mon Law rights, if we may use the expression of 
the lessor, in a case like the present, or does it 
leave matters, between the contracting parties, 
substantially in the same position as if there had 
heen no particular clause of this description 
inserted in the lease itself? 

It appears to me that if there is a diiference , 
between the case ,when there is no special clause, 
we might expect that that difference would ma- 
nifest itself chiefly in relation to two points, 
viz : the necessity of resorting to a Court of 
Justice, before the lessor could resume posses- 
sion, and secondly, if the lessor must resort to a 
Court the i)ower of the Judge to grant a delay 
to the lessee in fault, before declaring the lease 
forfeited or annulled. 

Let us examine the two questions. As to the 
necessity of the intervention of a Court of law 
to declare that the forfeiture has taken place, 
there does not appear to be much difBcufty in 
affirming the necessity, in most cases, of a re- 
sort to a Court of Justice, as well when there is 
such special clauses as when, there being no spe- 
cial clause, the parties find themselves under the 
general law of Art. 1184 of the Code. 

In truth, when we consider the position of 


parties attentively, under such a special 
we shall find that, practically, it would be a 
ry difficult thing to dispense, in almost any 
with the investigation of a Judge, except wl 
the tenant voluntarily gives up possessioii. 

At first sight it might be plausibly said 
parties to the lease have agreed that if the 
is not paid by a certain day, or on a certain: 
tice to pay, the contract shall be annulled î| 
jure, and the lessor, without any farther 
mony, shall re-enter into possession. The 
tract is a lawful one, the parties had the righlf 
making any arrangement they pleased, thej I 
done so. How then, seeing that the rent 
not been paid at the term stipulated, si 
there be any difficulty as to allowing the 1 
to resume at once the possession of htsowni 
perty ? Why should he incur the delay and 
pensée of resorting to a Court of Justice n 
he and the tenant had specially agree, thai; 
the event occurring, whica has now really ~ 
pened, he should at once and without any 
mality take possession of the land ? 

But then the question of whether the rent 
or has not been paid by a certain dayia a 
of fact, and if this is disputed, how can it be 
termined but by a Court of Law ? It will 
do to say, the rent has not actually been paid] 
the stipulated term, and the lease itseli 
nants that the rent should be paid on a 
tain day. or on a certain warning to 
and failing such payment the tenant's ligbt I 
beat once forfeited. Very true, but while 
tenant may admit that the rent was not 
dow^n on the day stipulated he may say thai 
was owing to " force majeure, " to circui ^ 
ces over which he had no control, for ej 
to his not being able to find the lessor, who] 
posely kept out of the way ; or the lessee 
say that the delay in paymg arose from i 
innocent mistake or mere oversight for whk 
cannot be visited with the heavy penalty of! 
forfeiture of his lease. — At all events, ' 
sists on being heard, before he is turned 
This request can scarcely be denied to any: 
who hpa serious pecuniary interests at si 
Indeed, to refuse a hearing in such a 
might lead to very unjust consequences, 
probably, in some instances» to breaches 
public peace, Accordingly it is thought 
it may safely be laid down, as a general f 
sition, that even when there is a special < 
as in the present lease, declaring that in 
event of tne rent not being paid by a oa 
fixed day, the contract shall be annulled of] 
rjght, without any other formality than a 
notice to pay, the tenant may neverthelealj 
sist that he shall be heard by a Judge, and' 
the forfeiture shall be declared by a Court of j 
tice, before he can be compelled to cede 
sion. So much for the first of the two qQi 

Let us now consider the second, 
the powers of the Court in granting indi 
to a tenant who has allowed the term 
ment of his rent to elapse ; under a lease _ 
ning a special clause declaring that if thai 
is not paid bv that fixed term the contracli 
be annulled of plain ri^ht and the lessor 
resume possession of hu subjects P 


1866] 


COURTS OP MAURITIUS. 


81 


In such a case it is plain that the Judge's 
power is much restricted. We do not find our- 
selves any longer under the proyisions of Art. 
1183 of the Code. The Court has not to deal 
with a lease in which a clause of annnllation is 
understood to be in law embgdied. There is a 
special clause in the lease itself. — The Court 
has no authority therefore to grant time or a 
ÎTe»h term to the tenant, as it would if there 
had been no special clause» and if the circums- 
tances had, in the opinion of the Judge, been fa- 
vorable to the tenant. To grant such a delay 
would be to make a new contract for the par- 
ties which a Court of Justice has no authority to 
do. 

It must cause the contract to be executed, as 
it stands, but of course looking carefully at what 
the real facts of the case are, and keeping in 
riew the position in which the parties actually 
stand towards each other on the facts which may 
have been ascertained in eyidence. 

Now, in the first place, it must be remembered 
that, in the present case, the tenants, or those 
in their rights or offering payment of the arrears, 
do not ask any further delay to pay the rents 
due to Mrs. Dhotman. In point of fact, as we 
haye already seen, those rents were paid within 
48 hours of the stipulated term. This, accord- 
ing to the Rule of the Ciyil Law would be suffi- 
cient performance, for Paul tells us that: nihii 
ex obUgatione, paueorum dierum mora minuere ; and 
Mr. President Tboplokg appears to approye of 
the maxim as a sound one in this modern law of 
France, for he thus writes : 

" Les Juges ne doiyent pas yoir, en thèse gé- 
nérale, une cause suffisante de résiliation dans un 
retard de peu de temps. Us se rappelleront le 
conseil du jurisconsulte Paul" which we haye 
jnst quoted. " Louage " No. 820. I should not 
be willing howeyer to rest the judgment in the 
present case upon this principle which is not al* 
together consistent with our modem ideas of 
the promptitude and accuracy necessary in the 
performance of contracts. I lay the maxim the 
more readily aside as the Decision may be made 
I think to stand on firmer and surer grounds. 

It will be ^collected that seyeral days before 
the lapse of the time stipulated in the lease, 
within which the rents were to be paid, and be- 
fore any mise en demeure was served, an offer of 
payment was twice made to those who were act- 
mgfor the proprietress. They had therefore 
nothing to do to get their money but topresent a 
receipt to Mr. PioyjSQur, containing the exact 
amount of the rents then inarrear. They did not 
choose to do so. They remained passive till the 
term of payment was past, and they then de- 
manded the forfeiture of the tenants, right and 
the posession of the land with all the crop upon 
it. In the circumstances, can it bo fairly said 
that the tenants failed in their obligation as to 
the payment of the rent. I think this cannot 
be maintained. The money was ofi^ered yerbîU- 
ly, it is true, both in good faith and in good time, 
all the lessor had to do was to send a receipt 
and get payment. 

Now it is the duty of a creditor to whom mo- 


ney is payable to be ready with a receipt stating 
the sum that is due to him, and the debtor is en- 
titled to ask for this in exchange for his money. 
Mrs. T)hotman*s advisers were not ready with 
their receipt. They never presented one for 
payment though they were invited to do so. 

In such a state of matters I do not think that 
she can with justice say that her tenants haye 
failed to pay the rent as stipulated. I do not 
think that she can take advantage of the passive 
attitude which she assumed and insist for a for- 
feiture of the lease and a resumption by herself 
of the possession of the land. 

I have had an opportunity of going through 
the French authorities on questions resemblmg 
the present, and I am satisfied that, on the whole, 
the above views are consistent with the weight 
of authority in France both of decided cases and 
of the leading authors. No doubt there are au- 
thorities which, at first sight, appear to point the 
other way. But when we look bejond the ru- 
brics, and consider the cases in all their details, 
we will find that much of this apparent differ- 
ence really disappears. For example, at the dis- 
cussion of the case I was very much pressed 
with the Decision of the Court of Lieoe, Ist 
August 1810, S. II, 2, 119. The Judges there 
found, as the rubric bears, that: " Lorsque, dans 
" un contract de bail, la résolution a été stipulée 
" en termes exprès, à défaut de paiement dea 
" loyers, le contrat est résilié par le seul fait de 
" non paiement dans le délai nxé. Dans ce cas 
" le bailleur n'est pas tenu à demander la résolu- 
" tion en justice." On reading however the Be- 
port itself, it will be found that there were facts 
making the case clearly distinguishable from the 
present. One of the grounds of the Decision 
of the Court of Appeal, in affirming the judg- 
ment below, was : *' Attendu que rien ne prouve 
'* quo TAppellant ait offert, avant ce commande- 
" ment, de payer les échéances du fermage, ni 
" qu'il lui était impossible d'effectuer les dits 
" paiements ; met l'appellation au néant. ^" 
Now in the case at present before the Court 
such offers were really made,and accordingly the 
authority quoted becomes in reality a Decision 
in favor of the views to which the Court has 
given effect, for it is plainly implied, in the Judg- 
ment of the Court ol LiioE, that if offers of pay- 
ment had been made, the Decision would nave 
been different. 

It is also obvious that recourse to the Court 
of Law was unavoidable. 

The Bule is thereforo made absolute. The 
" Credit Foncier of Mauritius Limited " is au- 
thorized to pay into Court the sum of $ 1.200, 
being 21 months rent, up to the 16th November 
last ; and the proceedings instituted by Dhotman 
the wife against her tenants and those in their 
rights are hereby stayed ; the costs of the said 
Dhotman the wife up to the 8th March last to 
be paid by the said '• Credit Foncier " as has 
been ^1 along offered. 

No other costs. 
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SUPREME COORT. 


Tbittb de Sucres, — Usage CoMMEBciAL,~Ei- 

GLVMEKTS BE LA ChaUBBE DE COMMEBCE, — 
FeVTS DBS SUCBEB AFBÂS LE DiLAI POUB PBEK- 
DBS LIYBAISOK. 

Za Cowr Suprême a jugé^ d*aprè9 Vuêage eommei*- 
cial et les règlements de la OTianibre at Commer^ 
ce de cette Colonie^ que celui qui achète des su* 
ères doit, à moins de conventions spéciales, en 
prendre livraison dans tm délai de quinze jowrs 
a dater du jour de la vente ; faute par lui de le 
faire dans ce délai, la vente ne peut plus être 
résolue à moins qu'il ne prouve une diférence 
de 50 0. au moins par cent livres entre Téchan* 
tillon de vente et le sucre tendu ; et la perte des 
dits sucres, si elle a lieu après ce délai, est pour 
compte de V acquéreur, à moins quHl ne prouve 
que c'est par la faute du vendeur qu'il n*a point 
pris livraison dans le dit délqi. 


Sale of Suoabs, — Usage of tbade,— tCode or 

PbACTICE,— Loss OP the SuGABS AFTEB THE 
rSUAL DELAY TO TAKE DELIVEBY. 

Tk9 Supreme Court has nded, in accordance with 
the usage of trade and the Code of Practice of 
the " Chambre de Commerce " of this place, that 
the purchaser of Colonial Sugars is hound, ex- 
cept in cases of private agreements, to i^ke deli- 
very thereof toithin a delay of 16 dags from 
the dag of the sale, after which delay the sale 
cannot be cancelled except when the buyer esta* 
hlishes a difference qfat least 60 c. per 100 
pounds of the good sold compared with the selling 
sample ; and the Sugar shall be at the risk of the 
buyer unless within that delay he shall have 
claimed delivery and the delay shall thus be pro» 
ved to have been caused by the seller. 


CEYLON COMPANY,— Plaintiffs, 

Versus 
CHAUVIN.—Defendant. 


Before : 

The Honorable Mr, Justice Bestsl, and 
The Honorable Mr. Justice CoLnr. 


The HoK. V. Naz,— of Counsel for Plaintiffs. 
W. Hewbtson,— Plaintiffs' -Attorney. 
B. J. Douglas, — of Counsel for Defendant. 
E. LiCLÉzio, — Defendant's Attorney. 


12th January 1866. 
In this action the Plaintiff alleged that on the 


16th, 19th, and 20th day of Deeember 1864, thej 
had sold to Jules Chauvin, the Defendant, sere- 
val parcels of eugar, marked '^ Plaisance, Harfc, de 
Bissy & Co.," forming together a quantity of 
4,118 bags of sugar ; that on the 19th day of Jan» 
uary 1865, they again sold another parcel of 
sugar, marked " JRichemarre, Hardy & Co." ; that 
the said sugars, were sold at the prices mention- 
ed in the account annexed to the Plaint, and 
upon the usual conditions betwe«>n merchants in 
Mauritius, and especially under the condition 
that the purchaser of the said sugars was bound 
to take delivery of the same within the time 
prescribed by the usage of trade in Mauritius* 
and that, in default of so doing, the purchaser 
would be bound to pay the approximative value 
of the said sugars, ana be liable of all risks and 
accidents which might happen to the goods sold ; 
and further that, in default of taking deliveiy of 
the said sugars as aforesaid, the sai^ purchaser 
would have no right to obtain any reduction for 
any difference in the samples, unless the said 
difference would exceed in value one shilling per 
one hundred pounds weight of sugar. The 
Plaintiffs further alleged that, although orders 
for the delivery of the aforesaid sugars were du- 
ly handed over to the said Defendant, he, the 
said Defendant, neglected to take delivery of all 
the sugars aforesaid vnthin the time agreed 
upon and prescribed by the general usage of 
trade, and long after the time for such de- 
liverv had expired, to wit : on or about the 12th 
of iFebruary 18^, three lots or parcels of 
the sufi;ars marked Plaisance, Hart, de Bissy i[ 
Co., sold to the Defendant as aforesaid, and form- 
ing together 999 bags of sugar, and the lot or 
parcel of sugars marked JRichemarre, Hardy Sf O?.» 
sold to the Defendant as aforesaid, were lost or 
damaged in the stores in which the said goods 
had been warehoused, during the flood which 
took place in Port Louis on the last mentioned 
day. The Plaintiffs further alleged that the De- 
fendant neglected or refused to take delivery of 
another parcel of 316 bags of sugar marked 
Plaisance, Hart de Bissy ^ Co,, sold to him as 
aforesaid, at the nrice of $ 5.25 per hundred 
pounds weight, and still, though requested, re- 
fused to do so. 

The Plaintiffs therefore brought their action 
to recover from the Defendant : Ist — ^the sum of 
$ 6, 769.44 c. being the value of three lots of su- 
gar marked Plaisance, Hart de Bissy Sf Co., sold 
to him as aforesaid, and forming together 999 
bags sugar ; — 2dly — the sum of ;5;765.44 c beins 
the value of one lot of 151 bags of sugar markoa 
Bichemarre, Hardy if Co,\ — 3dly the siun of 
,S!2,073.75 c. being the value of one lot of sugar or 
816 bags, marked Plaisance, Hart de Bissy Sf Co. 
the whole sold to Defendant as aforesaid» and 
the said three sums making together the sum of 
$ 9,608.63 c. with interest at 12 oio. 

To the Plaint were annexed separate accounts 
showing morefully the parcels sola, and thoso for 
which payment is now sought to be enforced. 
The Defendant gave notice of defence, and this 
being a commercial cause pleaded orally. 

Witnesses were called on both sides, after the 
Hon. Y. Naz, for the Plaintiffs, had opened his 
case, and Messrs. Arbuthnot, Manager of the 
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•Ceylon Comp&nj, and Js. Cliauym, Defendant, 
ireiA heud on their personal answers, and 

4 

S. J. DoraLAS, for Defendant, argaed : All 
the sugars, the payment of wbicli is now claim- 
ed, are allied, except 316 bags PlaUance sugar, 
to We been put in the stores of the Passage 
MoimeroD. The 316 bags now lost are alleged 
to bare been purchased bj Chauyin, rejected by 
)m after the delays, contrary to the customs of 
tiie sugar trade, and part of the demand is to 
get payment of this. 

* It is necessary to distinguish the several lots. 

AH the Plaiêanee sugars were sold on the 19th 
Secember 1864, the deliyery order is of the 2l8t 
December 186é. 

The lots are 774 FlMianee 

98 do. 

127 do. 

C 177 do. 

1 189 do. 

The four smaller lots have been called the 4 

* petits lots," they amount to 541 bags. The 
^16 bags now lost in the inundation are the two 
list of the small lots. The lot of ftichemare 
•ngars, alleged to have been lost in the inunda- 
tbn, were sold subsequently ; the delivery order 
iip dated 28th January 1865. According to the 
[triinary law of the land, by Art. 1585 Code Ci- 

3, we should not have been bound ; the ware- 

oaeman is the agent of the vendor ; the stores 

the Albion Dock were in the custody of the 

idors, and the sugars were not transferred in 

purchaser's name. 

It is true that we agreed to be bound by the 
pulations of the Code of Practice. But of that 
de of Practice Art. 32 only is applicable to 

Stipulation is there made as to the mode of 
g and adjusting differences of quality, 
iimg is said as to the rejection of sugars 
sn delivery is being taken, and the sugars 
en back to the stores without any claim be- 
made by the vendors. The practice of the 
^ Ion Company is to have a derk at the delivery; 
«worn weigher makes deliyery for the Dock, 

fore for the vendor ; he is the agent of the 

dor, and notice of rejection to him is notice 

the vendor. As to the rejection of che 31G 

there ia a direct conflict of evidence, but 

witnesses agree that they were delivered at 

end of December, and again tendered for 
reiy in March ; the Ceylon Company say that 

were first rejected in March, and had not 

absolutely rejected in December. This can- 
he, the sugars were first rejected inDecember; 
der and Béguinot say so distinctly. Chauvin 

s, by his notices, that he refused to go to 

ation ; also we find that in February 

thnot writes to Chauvin, (IstPebv), he 
then of sugars having been rejected ; this 

have been in December for there were but 

rejections, December, March. There is more: 

her says that when sugars havo been 

hed and are merely sent back to the stores 

another occasion, they are sent back and 

^ in the name of the purchaser. If such be 
case we have nothing to do wHh the 541 
|p of sugar. 


As regards the Bichemarre sugars, the delivery 
order is of the 28th January and the sugars were 
asked on 9th February. The date of the deli- 
very order is the terming à quo of the fifteen 
days given by the practice. 

I now come to the largest lot, 774 bags of 
Plaisance su£;ars. I admit we have not claimed 
delivery of those sugars within the time, but I 
have a good deal to say as to those sugars, and 
that will apply to all the sugars lost in the inun- 
dation. The rule of the Chamber of Commerce 
should be applied with good faith on the part of 
the vendors. The risk contemplated is the ordi* 
nary risks ; no extraordinartf risk is contem- 
plated, and if any arise the loss is for the vendors. 

The Plaisance sugars were presented at the 
time of the sale as being in a bonded warehouse ; 
that is a place known to be secure, for it cannot 
be licensed as such without a certificate. I knew 
then that they are not liable to ordinary risks ; 
the purchaser has not been fairly dealt with, he 
was led to suppose the goods were in a bonded 
warehouse. The owners of those stores knew 
they were not safe, and their apprehensions were 
justified* by the event ; that risk was not con- 
templated at the time. But is there proof that 
those sugars were really in the Passage Monneron 
stores ? Is it not a remarkable fact that every 
individual store of the Albion Dock had its own 
book kept for each store, and we are told that, 
for these stores, there was not any book at all ! 
There are two clerks to those stores ; one is here, 
and he has not been called as a witness, the 
other cannot be believed. There were Plaisance 
sugars also at the Trou Fanfaron stores ; why 
should Chauvin suffer from the loss of sugars 
damaged at the Passage Monneron stores ? The 
license of the Albion . Dock was produced, and 
there we find the numbers of the stores, and 
their situation ; Nos. 14, 15, 16, 17 are at Trou 
Fanfaron ; in the Dock Warrant which attracted 
my attention we read : Beceived in stores, 14 to 
17 ; they are at Trou Fanfaron ; but above ia 
written, 2 and 3 Passage Monneron ; that entry 
should have been made under, not above, if 
true. Beceipts are not shown, since sugars 
were at Passage Monneron, others at Trou Fan- 
faron ;the clerk of the store is not here, the only 
evidence as to identity is not to be believed, and 
such identity is not suflBciently proved. . 

The Hoy. Y. Naz, in reply:— The rule of 
trade is a favour to the purchaser ; the Court 
was asked to single out the 4 small lots, I shall 
ask the Court to look at the delivery orders B. 
Nr. 1 and C. Nr. 1. HareFs evidence, as to the 
weighing, is confirmed by Syder himself, and 
Charron proves how the sugars were sent to 
the Wharf. The 4 lots could not be rejected, 
for the lot of 98 bag?, and that of 127 bags were 
never weighed at all, never removed from the 
Dock. Byder does not speak the truth when 
he says the sugars were rejected in December. 
As to Arbuthnoth's letter, in Febniary, he com- 
plains in it that the sugars were rejected without 
delivery taking place. Chauvin could not re- 
ject the whole lot, he could only reject the por- 
tion that did not agree with the sample. The 
rejection was wrong and could not be admitted» 
Chauvin never said a word to the effect that he 
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rejected the sugars, until part of the sugars 
were lost by the flood. After the alleged re- 
jection he writes that he will take the sugars if 
similar to sample. The sale can only be can- 
celled if the difference amounts to 25 cents ; the 
arbitrators decide it does not amount to that. 
Durocher's evidence is not such as the other ' 
side would make it out to be ; the &ct8 are quite 
different ; here the delivery order was not hand- 
ed back to Arbuthnot. As to the 151 bags of 
Itichemare sugars, the delivery order cannot be 
the terminus à quo ; even if it were, Chauvin is 
wrong, and did not apply in time ; a delay of 15 
days covers all risks. 

Wc now come to the largest lot ; it is admit- 
ted it was never asked at all ; the Defendant 
says he was deceived because the Albion Dock, 
which was licensed, ought not to have been, li- 
censed ; but the vendors had not to look beyond 
the licenso ; if the Dock had stores which were 
improperly licensed» we have nothing to do with 
this ; the Dock people may be liable to a fine, 
but we have nothing to do with it. 

As to the identity, it is complete ; compare 
the Dock warrants, the accounts and the orders ; 
Charron compared the sugars at Passage Mon- 
neron stores with his general store book , there 
is not the slightest reason to believe that the 
sugars lost were in the Trou Fanfaron Dock. 

JVDQUEST. 

This case does not appear to us to be difficult 
of solution, although it nas assumed large pro- 
portions, and many more witnesses were called 
than the elucidation of the issueli really required. 

The Defendant Jules Chauvin appears to have 
bought from the Plaintiffs, on the 16th, 19th, 
20th December 1864, large quantities of sugar, 
inter alia, 1315 bags ex-I^aisance estate, and on 
19th January 1805, 151 bags ex-Bichemare es- 
tate. 

The Plaisance sugars in question formed se- 
veral parcels, to wit : 


Plaisance, 

-Bags 

774^ 

ft 

>i 

98 

♦î' 

M 

127 

>» 

ft 

177 

ft 

>» 

139 


1315 


Vide delivery order and 
»• Mr. Chauvin's accep- 
tance B. Nr. 1. 


The Bichemare sugar made up one parcel only, 
or at least it will be sufficient to look upon it as 
forming one parcel only for the purposes of this 
case. 

Those sugars were undef Dock-warrant, but it 
is clearly shown that, on the 21st day of Decem- 
ber, the delivery order for the Plaisance sugars 
in question was ready, and the Defendant ac- 
tually received it from the Oriental Bank on the 
28th December ; the delivery order for the Bi- 
cliemare sugars was of the 28th January 1865. 
(Vide B Nr. 1 and C Nr. 1.) Unfortunately the 
Defendant had not taken delivery on the 12th 
•February 1865, and on that day the sugars in 


Question, or at least most of them, were lost or 
oamaged through the flood which caused so mnck 
loss of life and property in this island. The par-^ 
ties are now struggling not ad lucrum eaptenèm^ 
but ad damnum vitandum, the Plaintiffs alleging 
that the Defendant was bound to take deliveij 
within fifteen days after the sale ; the Defen- 
dant, without contesting the obligation under 
which he lay, declining his liability on gronndi 
which we shall proceed to examine. 

By Art. 1585 of the Code Citil, whengoodr 
are so'd by measure or weight, the loss uprim 
facie the vendor's loss, until such goods luTe*' 
been measured or weighed, saving always the 
vendor's right to damages. But the reinh 
of this law is that vendors could and alwap 
would compel the buyer to measure or weidiit 
once, as soon as the contract of sale would be 
otherwise complete; and this provision of tlie 
law, which la^s down a general principle, wonld 
often be modified by special contracts, to avoid 
the inconvenience, to purchasers of the coloniil 
staple produce, of taking delivery at once, whea 
they might not be ready, from want of tmAï of 
any other cause, to ship the produce purchaied, 
and, as the case often is, ciraw against woA 
shipments. 

In practice, therefore, the sugar trade haa let* 
tied what should be a quasi special contract on 
every case, and a Code of practice, of which a 
printed copy is before ns, has expressly laid dowi 
the modifications under which it appears that 
such contracts are generally construe. The 
modifications do not interfere with the law, ' 
they avoid the necessity of determining, 
special contract in every case, the time witi 
which the buyer shall be bound to take deliveij^ 
the time therefore when his liability to pay tai 
sale price, and his liability to bear the loss, û 
case of loss, shall begin. 

There is no doubt that, without such a 
of practice in this respect, special coni 
wotud be made, and like all other legal cent 
be sustained; and there is no doubt also that 
dal contracts may now be made, the Code 
practice laying down merely the well undei 
conditions for payment and risk, wh^n no 
special conditions arise from the contract 
ween vendor and purchaser. 

This Code of practice, we have in evidence, 
invariably adopted for the sale of sugar by 
the brokers who sell and the merchants and 
kers who purchase sugars. But in this case^ 
has been distinctly admitted by the parties 
they were bound by its provisions, reuttive to 
sale of sugars, and that Art. 82, in all its 
was to be construed as embodying the 
between parties. 
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Now Art. 32 runs thus : " Bugar, the 
of the colony, shall be excepted from Che 
ditions established in Arts. 1, 2 and 30. 
delivery, in this case, shall be made within 
fifteen days following that of the sale, and 
claim for difference in quality, comparing t 
the selling sample, shall be made before 
sugar is taken away or shipped. Anr 
ence in the quality shall be determined 
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Uj hj the parties to the coatract, or bj arbi* 
tr^tion ; no claim for difference shall be admissi- 
ble, if the difference established shall be less 
than 25 cents per 100 pounds ; and if the dif- 
ference established shul amount to 25 cents 
per 100 pounds, or if the description of sugar 
delivered be different from the selling sample, 
it shall be optional with the buyer to cancel 
the sale or to complete the delivery at the price 
fixed by tlie arbitrators. 


• 


" After the expiration of the delay of fifteen 
" days, the sugar shall be at the risk of the buy- 
" er, unless within that delay be shall have claim- 
" ed deliverj, and the delay shall thus be proved 
** to have been caused by the seller. 

After the expiration of the delay of fifteen 
** days, no claim for difference shall be admissible 
*' if the difference established shall be less than 
'^ 15 cents per 100 pounds ; and if the difference 
** established shall amount to 50 cents per 100 
" pounds, it shall be optional with the buyer to 
''cancel the sale or to complete the delivery at 
•' the price fixed by the arbitrators. 

** In establishing any difference in the price 
** of sirop sugar, the arbitrators shall take, into 
^considerations the deterioration which may 
" have taken place in the selling sample." 


Sy this provision it ia plain that the vendor is 
bound to give the purchaser fifteen days grace 
before he can claim his money or free himself 
from the dangers more or less remote which at- 
tend such perishable goods stored in public ware- 
houses ; but when the delay of fifteen days has 
eUpsed the buyer must pay. upon an approxi- 
mative account, and certainlv from that moment, 
the loss, if loss there be, is his loss. 

The buyer is, in our opinion, rather benefited 
than otherwise ; for without this implied, in this 
case we maj almost say express contract, there 
would be nothing in law to prevent the vendor, 
as soon as the jiale has betjn agreed upon, to 
compel the purchaser to weigh his goods, and 
whatever might be the conditions as to the time 
of payment, c^ainly to suffer all contingent 
losses, as in fact he actually, from the moment 
he has purchased, profits by or suffers from a rise 
orfiiU of the sugar market. The convention here 
postpones the weighing and the consequent con- 
tingency of loss for fifteen days, at the buyer's 
a[>tiony for it is proved that he may weigh and 
aim delivery at once, if so inclined. The de- 
lay 18 in his favour, and accordingly should not 
p be extended except by consent. 


In this case, it was admitted, on argument, 
that for by far the largest parcel of the sugars 
sold the weighing and delivery did not take 
place within tbe fifteen days ; there cannot there- 
fore be a reasonable doubt that the Defendant is 
4i priori bound to suffer the loss ; indeed for the 
JPlaisance sugars i. e, all the sugars which fonn 
the subject matter of this suit, save 151 bags, 
, the Defendant might have got the delivery order 
on the 22nd December, took it on the 28th, and 
the flood damaged the sugars on 12th February 
1865, upwards of one month after not only 
the expiration of the delay within which the 


risk remained the vendor^s risk, but after the 
delivery order had been actually handed over to 
the Defendant. 

An attempt was made to distinguish the 151 
bags Richenmrre sold in January, ft*om the other 
sugars, and it was urged that the delay ran, not 
from the day of the sale, but from the date of the 
deliverv order. 

If it had been shown that the P]aintift*s, from 
whom the Defendant received a letter to get his 
delivery order, had for some cause imputable to 
himself, or f r which he should answer, delayed 
the delivery order, there might be something in- 
directly in the defence ; but there is absolutely 
nothing of the kind, just the reverse ; and if 
there is nothing of the kind, it woul be perfectly 
unreasonable to compel the vendor to wait» it 
mav be, fifteen additional days for his money, 
and to submit to the risk of loss in the mean 
while. But such are not the conditions of the 
Code of Practice which distinctly speaks of the 
day of sale, not of the date of the delivery order. 
The day of the sale is the tet^minus à quo ; the 
date of the delivery order mostly depends upon 
the exercise of the will of the purchaser, who 
can apply for it whenever it is most convenient 
for him to do so. 

The identity of the sugars was stated not to 
be sufficient ; we have examined the Dock War* 
rant, Mr. Arbuthnot's letter to the Oriental 
Bank, the Defendant's promise to pay ; compar- 
ing those documents with the parol evidence, 
we have not a shadow of a doubt that the sugars 
sold to Chauvin, and mentioned in letter B. No. 
1. were those which were at the Albion Dock 
under Dock Warrant, and which were subse- 
quently damaged by the flood. In his several 
letters to Arbuthnot touching his liability. Chau- 
vin never thought of this objection, in fact all 
his witnesses speak of the sugars and do not 
suggest a doubt of their identity. 

The Defendant further urged that those su- 
gars were stored in warehouses which were not 
duly licensed, and that the Defendant was de- 
ceived ; the warehouseman, it was argued, is the 
agent of the vendor who must support the con- 
sequences of the agent's deceit. 

The Defendant, in his personal answers, does 
not say that he was deceived ; the warehouses 
were licensed ; they were hired by the Albion 
Dock, licensed, the sugars were stored in them 
whilst they were licensed, suffered by the De- 
fendant to remain in them, whilst licensed, there 
is no proof that, if those stores were unduly li- 
ceusea» the Albion Dock Company were privy 
t'O the illegality complained of; there is assuredly 
no proof that the Plaintiffs knew of such illega- 
lity any more thaix the Defendant. The fact of 
their being licensed was publicly known to both 
Plaintiffs and Defendant, the fact of the license 
having been unduly obtained unknown to the 
Plaintiffs as to the Defendant. 

But let us suppose that the stores had been 
unduly licensed, the warehouseman may be the 
vendor's agent before the sale and fifteen days 
after the sale, but ^after that delay the sugars 
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are the purchaser's sugars, and stored at the 
purchaser's risk, it is such purchaser's duty as 
well as right, if he finds the stores unsecure, or 
unduly licensed, to ship or otherwise take away 
his produce ; but if he chooses to allow such pro- 
duce to remain where it lay before, now that the 
risk is his, now that he is bound to know that 
the stores were unduly licensed^ if the Tender 
was bound to know that fact before, now that he 
has the same opportunities of knowing; that fact 
that the vendor nad before, he cannot complain ; 
if the vendor was wrong before, tlie purchaser is 
wrong now, he should take delivery and delivery 
he might have taken. 

This is so true that the store dues are not paid 
by the vendor alone ; they are paid one half by 
the vendor, one half by the purchaser, a practice 
which is consistent with the fact that, at one 
period the warehouseman holds the sugar in store 
for the vendor, at an other period for the pur- 
chaser. 

Here we have no doubt that the purchaser's 
knowledge was exactly that of the vendor ; he 
knew, when he bought and stored at the Al- 
bion Dock, that the Albion Dock stores were 
all licensed ; he showed his confidence in that 
Dock in leaving his sugars irom 2l8t December, 
when he might have got the delivery order, (vide 
C. I) up to the 12th February, when the flood 
took plaice, and we see nothing to induce us to 
believe that the vendors knew or could know 
better than the purchaser that the stores were 
unduly licensed. 

We have gone upon the hypothesis that the 
stores were unduly licensed ; in reality we have 
but presumptions before us, presumptions which 
the owners of the warehouses might easily dispel, 
for ought we know, were they before the Court. 
But as between the vendor and purchaser of 
those sugars, as a matter of fact, the stores were 
licensed and publicly appeared to be so from the 
beginning to the end of this transaction. 

It may be also that the Albion Dock are to 
blame, if they are answerable to those who have 
suffered from their negligence, but resperit domino, 
and by law and by his contract Chauvin was the 
dominus of the sugars on the 12th February 1865, 
he has his action against the Dock, but that is 
no defence to the action of the Ceylon Company. 

We are of opinion that, for the 151 bags 
sugar ex Bichemarre, and the lot of 774 bags su- 
gar ex Plaisance^ the Plaintiffs have made out 
their case, and no satisfactory answer has been 
given. 

But there are four smaller lots, touching which 
a special defence» — which in no way touches the 
two lots already disposed of, since delivery of 
those was never apphed for« — ^Eas been on other 
grounds set up. 


They are the lots. 98 

127 
fl77 


bags 




The two last form the one lot of 316 bags not 


lost in the innuudation ; the two lots, 98 and 
127 bags have been lost. 

The Defendant argues that he is not bound to 
pay for those sugars, because, when applied for 
delivery, they were tendered to him and rejeo 
ted by him. 

The Plaintiffs say that the sugars could not be 
rejected at all ; that they were only rejected in 
March 1865, when two of the lots had been lost; 
the Defendant, on the other hand, insists tint 
they were rejected in December, and supposing 
they could not be rejected, the rejection took' 
place and was acquiesced in. 

We have already quoted, at full length, Art 
32 of the Code of Practice ; it refers, notonlj 
to payment and risk, but to those cases wlm- 
sugars may be rejected altogether or when a de^ 
duction from the price agreed upon may be in^ 
sisted on by the purchaser. In order thattlia 
sugars may, at the option of the buyer, be rejee^ 
ted altogether, the difference between the qua* 
lity tendered and the sample must amount to 2S 
cents per 100 pounds ; if the difference be below 
that, the parties settle the difference in price 
amicably or by arbitration. 

But after the delay of 15 days the difference 
must amount to 50 cents to give the buyer the 
option of r^ecting or receiving at the price fixed 
by the arbitrators. 

In this case, according to the contract bet-^ 
ween parties, the sugars could not be rejected, 
for the sworn brokers' report and their evidence 
show that the difference, between the quality 
tendered and the sample, was not sufficiently 
great to entitle the buyer to reject. The Defen- 
dant however argues that, whetner entitled or not 
to reject, he did reject, and the rejection wai 
acquiesced in. 

Now, it seems to us very clear that, out of the 
four smaller lots, to which this ^P^ence applies», 
two only can be affected by it. Two of the 
smaller lots were not and could not be rejected, 
for they were never brought out of the Dock. 
The sugars were sold in lots or parcels, one 
might be liable to rejection, the other not liable ; 
it had not been stipulated that if one parcel was 
rejected, the others should be so likewise ; 09 
the contrary, it is shown that the Defendant 
took delivery of some sugars ; the several parcdi 
sold were of different quality, the Defendant, ia 
his letters, whilst repudiating his liability as to 
the larger lot. destroyed by the flood, says he ia 
ready to pay for what the Plaintiffs shall deliver; 
he says so too late, and when delivery has been 
by himself postponed too long ; but this shows 
that the rejection of one parcel did not carry 
the rejection of all. 

Now we do not see how, either the Defendant, 
or Mr. Eyder for him, could have rejected lots 9B 
bags and 127 bags, which the evidence, as to this, 
unrefuted of Charron and Harrel, shows not to 
have been brought out of the Dock at all and set 
to have been compared with the sale samples. 

The defence, therefore, can only touch the two 
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other smaller lots, toçrether 316 bags Plaisance, i 
The evidence as to them is contradictory. Rj- 

^ der aad Begainot say they wtBre rejected ; Cha- 
ron and Harel say they were sent back to the 
Albion Dock stores because the Defendant 
thought; they woald better suit another ship than 
the one they were loading. We are inclined to 
think that they were rejected ; Arbuthnot writes 
as much ; when ho got the information, is not 
clear ; but he writes they wero rejected and does 
80 in February. That in not tlio real issue as to 
those 316 bags sugars ; it matters little whether 
the? were rejected, if as we think they ought not 

• to We been rejected unless the Plaintiifs ac- 
onieseed in the rejection. And the. question is 
iaerefore this : have we got sufficient evidence, 
or any, that the rejection was acquiesced in. Mr. 
Hart certainly only heard of it on the 5th or 6th 
febmary, and as he would naturally then in- 
firm the Ceylon Company, it is easily under- 
itood why the Manager of the Company should, 
in JE'ebruary, write of the sugars as having been 
iqeeted, adding at the same time that no delivery 
had taken place. But in Mr. Arbuthnot' s letter 
ih«re is not a word from which a consent already 
or then given is to be implied ; quite the con- 
trarj. 

That the rejection was acquiesced in can there- 
fore be gathered only from the fact that Mr. 
Syder told the sworn weigher he rejected, add- 
ing that the sworn weigher acquiesced. The 
iwom weigher, we are inclined to think, may 
represent the vendor who happens to have no 
éak present at the weighing for the purpose of 
receiving notice of rejection or of a claim for a 
diminution of price, we are inclined to thinh; also 
that he is bound to forward such notice to the 
vendor; but assuredly it is no part of his 
hosiness to acquiesce to a rejection of sugars, 
when the vendor, on receiving notice, may have 
Ae best reasons in the world to withhold his as- 
sent from the pretentions set up by the purcha- 
ser. His power does not extend so far. Kow, 
S art from the statement made by Mr. Ryder to 
e sworn weigher, the evidence is repugnant to 
the idea that the Ceylon Company assented to 
the rejection of those small lots of sugar. 

Our view of this matter is corroborated by 
Mr. Chauvin's letter of the 16th February 1865, 
acknowledging receipt of three letters, amongst 
them that of Mr. Arbuthnot of 6th February 
1865. Whilst declining his liability to pay for 
the sugars lost in the flood, the Defendant writes 
that he is ready to pay for the sugars delivered 
or to be delivered. There is no mention of any 
vngars having been rejected and we find an al- 
lusion made to that fact only in the letter of 7th 
Uarch 1865. 

Viewing the whole facts of the case, we are of 
opinion t&t the two lots 177 and 139 bags ought 
not to have been rejected, and that, although 
there is evidence sufficient to load us to believe 
that Mr. Byder would not take them, there is 
not evidence sufficient to show that the Ceylon 
Company are estopped from standing on their 
legal rights, on account of their having acquies- 
ced in the rejection. The fact that those two 
small lots were sent back to store was properly 
brought forward, but that foot, according to Du- 


rocher's evidence, is by no means incompatibler 
with the fact that the rejection of the sugars was 
not acquiesced in, nay, it is directly compatible 
with the evidence of Charon and Hard. 

For the very best reason, no doubt, but still 
for reasons of which he must bear the conse- 
quences, the Defendant delayed, although often 
pressed, to take delivery of the sugars he had 
bought ; a fatal calamity visited the Colony, and 
the owner of those sugars has unfortunately suf- 
fered from it ; the owner of those sugars at the 
time was the Defendant ; by the terms of his 
contract, a well known contract, one of a daily 
occurrence, the loss was to be his loss, whatever 
might be the cause of thaloss, if he did not take 
delivery within fifteen days after the sale, unless 
there was laches on the part of the Plaintifls ; 
he did not take delivery within fifteen days after 
the sale, though he had the order, and he shows 
no laches on the part of the Plaintiffs. If the 
sugar market rose it rose to his advantage, he 
would sufler from its fall, .at his choice ; if he 
thought the stores unsafe, he might ship or con- 
vey his goods to some other warehouse ; by his 
choice he sufiPered them to remain where they 
were. If there has been negligence, or anything 
worse on the part of the Albion Dock Company, 
his action in damages is not taken away from 
him. But a contract must carry with it its own 
fair, common sense consequences ; we would not 
extend the Defendant's liability, we find nothing 
to justify us in curtailing it ; and after giving 
this case our best consideration, we have, not 
only upon the law of parties which was sufficient- 
ly clear, but upon the facts, come to the conclu- 
sion that the Plaintiffs are entitled to the Judg- 
ment of this Court, with interest and costs. 
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Code de Pbocédube Citile, Abts. 166, 169, 

Oirconêtances d'après lesquelles la Cour, après avoir 
entendu â^s témoins, a décidé qu^ un jugement 
par défaut, non exécuté dans Us six mois de sa 
ditte, est r^uté nul et non avenu. 

Un mandat autorisant le mandataire à consentir 
une insc7*iption hypothécaire à Maurice ne doit 
pas êti*e, a peine de nullité, rédigé en forme d'acte 
authentique. 
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Vn acie revelu dexforvwWéit exigées arms le pays 
oil il a été rédigé est, gtntral&inent parlant ^ va- 
lable dans les auirespags. 

Dc prime abord vne Cour de Justice^ dans toute 
cause soumise à sa decision, appliquera la loi du 
pays où r obligation a pris naissance. 

Lorsque Von invoque la loi d'un pays étranger de- 
vant une Cour de Justice il faut prouver deux 
choses: Fremièremeni que la cause doit être 
jugée suivant la loi du pays étranger et non sut» 
rant la loi locale ; secondement qite la loi du 
2)ays étranger est telle qu'on la représente. 

Les dispositions d'une loi passée en pays étranger 
doivent être établies, comme des points défait, 
parle témoignage d^ pei^sonnes compétentes. 

Les contrats passés en Angletei^re peuvent sei^ir de 
hase à une constittition d'hypothèque à Maurice, 
l'Angleterre n^ étant pas un pays étranger dans 
le sens de l'Art, 212% du Code Civil 

Ld'sque des droits immobiliers et leurs accessoi- 
res, se rattachant à des immeubles situés à Vile 
Maurice, sont en litige, en vertu de contrats pas- 
sés en pays étrangers, le litige sera fixé d'après 
la loi locale. 

Un droit de vendeur ayant été transféré en garan- 
tie à un créancier, qui prit inscription\en vei'tu 
de l'acte de transport, puis à vn second créancier 
qui ne prit point inscription, et le premier créan- 
cier ayant été remboursé de sa créance, la Cour a 
décidé que l'inscription prise par le premier 
créancier peut être invoquée par le second et lui 
conférer un privilège sur les autres créanciers 
personnels du débiteur commun. 


Appeal fuom a Judgment of the Masteb.— 

DiSTBIBUTtOX OF SaLE PbICB BT WAY OF Aîf 

" Obdbe." — Estate held in undivided bha- 
BEs.— Collocation and bank^jno op.cbedi- 

TOBS. 

1?fbt:mption and execution of Judgment bt 

DEFAULT. — *• PbOCES-VeBBAL DE CABENCE," 

— Pboof Br witnesses. 

TOBM OF MANDAT? TO AUTHOBIZE THE GBANÏ- 
ING OF A MOBTGAGE. 

FOBEION WBITINO. — ENGLISH DEED UNDEB SEAL. 

— Locus BEGiT ACTUM.— Application of a 

FOBEIGN LAW. — HoW IT OUGHT TO BE PBOTED. 
— YeNDOB'S BIGHTS. — ASSIGNMENT TO DIFFF- 
12ENT PABTIES, — CODE CiVIL AbTS. 1985, 1988, 

2128, 2164, 2148. 1859, 1692 : Code of Citil 
Procedube, Abts. 156, 159. 

Where there was no sttfficieni evidence to shew that 
a judgment by default had been executed tcithin 
six months of its date, it was held to have fallen 
by peremption, 

A mandate from a proprietor to gisant a mortgage 
or " hypothèque " need not be in the form of an 
authentic deed. 

A icriting executed accordittg to the forms observed 
in the country where it is made, S2)eaking gene- 
rally, is valid and effectual in other countries. 

Prima facie a Court of Justice, in eveiy ease com- 
ing before it, will apply the late of the country 
where it has its yitus. 


When therefore the law of another country is in^ 
voiced, two things must be clearly established ta 
the satisfaction of the Court, firstly that the eon 
is one to be determined by the rules of the far 
eign not the domestic law, and secondly that ih 
foreign law is truly what it is represented to ' 

Foreign law is to be regularly proved in a Court 
Justice, as matter of fact, by the opinions of 
sons learned in that law. 

Contracts passed in England may be the batU 
mo^*tgages in Mauritius, England not being 
foreign country in the sense of Article 2128 
the Code. 

Where the rights of immoveable propei'iy, in Mfl 
ritius, Of* its accessories, such as hypothèques 
mortgages, are at issue, undet* contracts mads 
another country, the questions will bedet^rmt 
by the local law. 

Where an assignment of vendor's lights was m 
to A, in security of a debt, and he took an i 
cription thei'cupon, and aftei'wardg to B,aUA 
security of a debt, who tooh no inscriptiont 
debt of A having been paid off from another q^ 
ter, the inscription of A was held to ac€i\ 

. the benefit of B and to give him a prefer 
over the general unsecured creditors of the 
• mon debtor, 

CANTIN & Obs.,— Plaintiffs, 

Versus 

BOUCHET & Obs.,— Defendants. 

Before : 

His Honor the Chief Judge and 
The Honorable Mb. Justice Bestel. 


Hon. H. Kœnig,— of Counsel for Cantin & 

David Barclay Chapman, and Oyerend 

ney & Co. 
Jules L. Colin, — of Counsel for G-. M. 

camp & Lemière, Gregson & Co. and 

L. Cantin. 
S. J. Douglas,— of Counsel for Reeeiver of 

gistration dues, the Mauritius Colonial 

vernment, "Withers, Me Pherson, P. 

MoUière, and Ch. Mollière the wife, 

toine & ors., and Widow Dauguet. 
Hon. V. Naz,— of Counsel for Dr. Lu< 

Heirs Cantin, Official Assignee of 

ruptcy Hervey and Mollière. 
Hon. L. Abnaud, — of Counsel for Gledsl 

&Co. 
L. RouiLLABD, — of Counsel for Heira G. 

Moncamp. 

W. Hewetson,— Attorney for Cantin & ora.' 
J. PiGNisGUY,— Attorney for Gledstanes & 

and ors. 
A. J. Colin, — Attorney for Gregson Sl Co. 
E. Leclezio, — Attorney for David Bj 

Chapman, and Overend Gumey & Co. 
Y. Delaink, — Attorney for Moncamp & anoi 
E. Laubent, — Attorney for Mollicre the 
Slade & Banks, — Attornies for Wither», Wi 

Dauguet & ors. 
J. Bouchet, — Attorney for Bouchet» the 

Colonial Secretary, the Oriental Bank 

poratiott, the Beceiver of Begistxation 

and Antoine & ors. 
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2nd May, 1866. 

This is an Appeal from a Judgmenfc of tho 
Master of the Supreme Court of Mauritius in 
the matter of tho distribution by way of an 
** Ordre " of the sale price of the sugar estates 
Virginia and Fantaisie, the said judgment dated 
the 17th February, 1865, and reported Supra, 
(Vol. V, Page 46.) 

All parties interested in the said Judgment 
appealed therefrom to the Supreme Court, and 
the case came before the said Court in the shape 
of seventeen Appeals. 

The following was the Judgment of the Su- 
preme Court which notices fully the facts and 
pleas of parties : 

Chief Justice : In this case we have to dis- 
tribute among the various claimants the sale 
price of the Estates Virginia and Fantaiw, in 
the District of Grand Port, sold together at the 
bar on the 16th April, 1861, and adjudged to 
Mr. Gaston Martin Moncamp and the Honorable 
Hippoly te Lemière for the sum of 1250,000. 

The sum is not adequate to meet the debts 
due to all the creditors, and it is the business of 
the Court to collocate or marshal the various 
claimants in the order of their legal preferences 
until the fund in medio is exhausted. 

In a case of this description, where large Es- 
tates, held in undivided shares^ have, in the 
course of a comparativelv short number of years, 
passed through the hands of various proprietors 
and of persons representing proprietors, without 
a final adjustment of the nghts of parties, or 
even full payment being made of the different 
sale prices, it is absolutelv necessary, if we l^ope 
to avoid confusion^ that the exact position of tne 
different claimants, with relation to each other 
and to the shares of the price on which they ask 
to be ranked, be clearly ascertained at the out- 
set and steacQly kept in view. 

The following appear to be the material facts : 

In the year 18éé, and by two formal acts 
passed before the late Notary Lablaghe, dated 
respectively the 17th May and 5th June of that 
year, the Estate Virginia and the Estate Fantai- 
He were sold by the proprietors, Messrs. Jean 
Pierre and Paul Molliere, to Messrs. Hunter, 
Arbuthnot & Co., Merchants in Port Louis, for 
the sums of ;$I800,000, and ,1^29,561.42 respec- 
tively. 

On the 15th June of the same year. Hunter, 
Arbuthnot &> Co. sold those estates to Messrs. 
Chapman and Barclay, Merchants in Mauritius, 
and Messrs. Barclay brothers & Co., of London, 
by two separate acts soua-seingÊ privéê^re^tiïGteà. 
tne 14ith of the following September, and not ins- 
cribed, for the same prices, viz : ^300,000 and 
;gR29,561.42. 

On the 5th August 1858, Messrs. Chapman 
and Barclay and Messrs. Barclay Brothers à 
Co., sold the estate^by one notarial deed, drawn 
np by Mr. Pblts, not transcribed, to Mr. Ed- 


ward Chapman, one of the members of the fim 
of Barclay and Chapman, in his personal name, 
and to Mr. Charles Molliere and Madame Lisii « 
Mollièro, in the shares of -^ to Edward Chapman 
and i to the Mollièrea, for the price of ;S!180.000 i 
payable as follows : — 

iS' 93,000 — to the creditors holding privilege ; 

anterior to the sale. 
40,714.28 — to settle certain accounts between 

the sellers and the purcaaBen, 
and the balance. 
54,285.72— at 4 terms in the month of De- 

comber in the years 1853, 1854, • 

1855, and 1856. 

^180,000 

The last sale of the properties took place at 
the bar, on Ist April 1861 : the seizing creditor 
was the Oriental Bank and the price to be paid 
by the purchasers, Messrs. Martin Moncamp 
and Lemière, was $260fiOO. Of this price one 
fifth of |$'50.000, was deposited on the aay of fka 
adjudication. 

Prom the total price of. $250,000 

There fell to be deducted the ba- 
lance of the account due to the 
sequestrator of the Estate : 27,010.82 


This reduced the sum to be distri- 
buted to ... ;J[222,989.18 

There fell to be added the net price 
of 1055 bags of sugar, the ba- 
lance of the produce which had 
been consigned to the Oriental 
Bank during the sequestration, . i 6,155.41 


So that the sum to be divided under 

this " Ordre " is ^({229,144.0 

From this amount there will be deducted 4l 
various sums falling to pririleged creditors: 
costs of the "Ordre," Gh>vemmeDt dues, t< 
dors' rights, washes of laborers on the estai 
and accounts for medical attendance, 
sums have been admitted on all handa and 

duce an aggregate of 67>3 

Deducting this amount from the 

sum to be divided 229,1 

There remains $16lfiSM 

Of which i is the share of Edward 

Chapman $ 53, 

And i the share of the Mollières . . . 107,< 

Together ... ^161,82a< 


The claimants who have taken part in the 
cussion before us are : 

L — On the 8/3 or whole divisible fund : 


(1.) Ihe Heirs of Madame JeoH JPit 
Itère and Madame Paul Molliere, for the 
hypothec or matrimonial rights of thoae 
as at the dates of their respective 


(2.) Joseph Withers, whose inscription 
the date of 27th April 1844» prior to the 
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first aboye mentioned to Hunter, Arbuthnot & 
Co. His claim amounts to S12.021.B0. Ho is 
met, as we shall see bj and by, witb the pleas 
that the judgment in his fiyor ; the foundation 
of his demand, being one bj default, has fallen 
bj peremption, and secondly that his mortgago 
iB prescribed. 

(3.) The Heirs Ganthh — Their claim amounts 
to $29,809.89, with inscription dated 8th De- 
cember 1858. 

II.— On the i belonging to Edward Chapman, 
the claimants are the following : 

(1.) Mr. David Barclay Chapman and Messrs. 
Overend Qurney & Co., of London, for the sum of 
£62,092 18s. with an inscription cated 11th No- 
vember, 1857. 

(2.) Messrs, Qregson Sf Co., of London, for the 
smn of £3,609, with an inscription dated 10th 
April, 1858. 

(3.) Messrs. Qledstanes S[ Co., of London, for 
the sum of £5,216, with an inscription dated 
24th April, 1868. 

(1) Messrs. Gregson Sf Co. for another sum of 
£3,800. with an inscription dated 11th February 
1859. 

(5.) The same parties for another sum of 
£3,980, with an inscription dated 9th December 
1859. 

The Heirfi Cantin admit that the above claim- 
ants must precede them in the ranking on this 
third portion of the fund to be distributed. 

III. — On the I of the Molliercs we have 
the following claimants : 

(1.) The Oriental JBanJc, for the sum of ^^06,- 
666.66c., with an inscription dated 27th Novem- 
ber, 1855. 

(2.) Qledstanes Sf Co. of London, who contend 
that, the Bank being now paid from another 
quarter, the sum which would have gone to the 
- Bank ought to be paid to them, in extinction of 
their debts above mentioned, holding as they do 
the rights of Barclay Brothers & Co., of Chap- 
man and Barclay, and of the representatives of 
Edward Chapman. 

(3.) David Barclay Chapman and Overend 
Oumey 4' ^' ^^ London, maintain that they 
have a right to draw from this portion of the 
fund any balance which may remain due to them, 
now that the Bank is out of the field, as being 
creditors of the representatives of Edward 
Chapman, to ^hom the shares of the Mollières 
belonged, as they never paid their sale price. 

(%.) Messrs. Gregson Sf Co, of Lcmdon, con- 
tend that this sum, the Bank being no longer a 
creditor, should be divided among themselves, 
Gledstanes & Co., David Barclay Chapman and 
Overend Gumey & Co., in proportion to the 
amount of their respective debts. 


(5.) The Heirs Cantin contend that they are 
entitled to claim payment of their debt general- 
ly, out of the whole fund, and especially out of 
this portion of it, according to the rank of their 
inscription, as being creditors and holders of the 
rights of all the proprietors, viz : of the Mol- 
lières, of the representatives of Edward Chap- 
man, of Edward Chapman & Co. and Michel 
Lallan, all bound to them, the heirs Cantin, as 
they allege, in solido. 

It is neccKsary to notice here that the Mol- 
lières alleged, in the course of trial, for the first 
time, that the Ffile price due by them has been 
extinguished by payments made to Edward 
Chapman, or those in his rights, and they 
also argued that the sums mentioned in tho as- 
signment to Glcdstanes & Co. is uncertain and 
indefinite, consisting partly of the balance of the 
unpaid price and partly of the balance of an ac- 
count current. They therefore contended that 
the first thing to be done is to have a statement 
ond adjustment of accounts. This point will be 
examined in the sequel. 

In addition to the above claimants we have the 
following parties, holders of later inscriptions : 

(1.) Messrs. Oladstancs Sf Co. claim for an- 
other debt of $15,000, with an inscription dated 
6th Sept. 1860 ; 

(2.) Mr. A. C. MacpJierso7i claims for a debt 
of /j[10,000 with interest and costs. His inscrip- 
tion bears the date of 12th September, 1860 ; 

(3.) The Assignees ofMailhoYs Estate claim for 
a debt of ^305.35. interest and costs, with in- 
scription dated 18th Eebruary, 1861 ; 

(•1.) Mr. Bigntguy, attorney, claims for a debt 
of <i^833 33, interest and costs, with inscription 
of the same date ; 

(5.) Madame Charles Mollicre, claims her right 
of legal mortgage as at tho date of her contract 
of marriage. This claim is not admitted by any 
of the creditors, and the heirs Cantin specially 
claim a preference over her. 

We have already seen tliat the Estates *' Vir- 
ginia" and •* Fantaisie " were bought by Chap- 
man and Barclay, of Mauritius, and Barclay 
Brothers, of London, from Hunter, Arbuthnot 
& Company, and subsequently sold by the pur- 
chasers to tho Mollières and Edward Chapman 
personally in the proportion of î to the Mollières 
and i to Chapman. It is admitted, on all hands, 
that Edward Chapman had united in his person 
all the rights of Chapman and Barclay, and 
Barclay Brothers ; consequently, on the sale in 
1853, the iof the Estate vested in him, at once, 
absolutely, by confusion, and the price of the 
other i payable by the Mollières, also belonged 
him absolutely. 

All this is shewn by a deed passed before Mr. 
Notary Guimbeau, on the 26th September 1855, 
and another deed passed with the Oriental Bank, 
before the same Notary,/)n the 16th November 
of the same year. 
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Such being tho situation of the parties who 
have appeared before us, we shall now proceed 
to deal with their claims in their order; and 
first, of the claims on the whole fund, or the 3/3 
of the sale price, beginning with that of : 

(1.) The Heirs o/ the Widow J. P. MoUière, 
This claim is founded on the marriage contract 
of that ladj, and being admitted on all hands, 
was ordered to be paid, at the hearing of tho 
case. 

(2.) Mrs. Paul Molllère. — Thm claim is also 
founded on the marriage contract of the claim- 
ant, and not being disputcU was ordered to be 
paid at the trial. 

(3.) Joseph Withers^ formerly a Merchant in 
Port Louis. This party claims for the amouit 
of ;^12,021 80 c. Ilis claim arises in this way : 
On the 18th April 1844, he obtained judgment 
before the late Court of First Instance, against 
Jean Pierre MoUiere, and Paul Molliere, con- 
demning them to pay the principal sum of 
$4,176 94 c, with interest and costs. Upon 
this judgment an Inscription was taken, in favor 
of Withers, on the 27tti of the same mouth of 
April. The MoUières did not appear in the suit, 
80 the judgment was taken by default. 

This Inscription, being the earliest in point of 
date, would necessarily lead to the establishment 
of â priority in favor of Withers, in the distribu- 
tion, of the fund if the validity of the title were 
admitted. But this is not the case : On the 
contrary, the title of Withers is attacked, on 
various grounds. In the first place, it is said 
that the judgment on which he relies, being one 
by default and not executed within six months 
of its date has, by the law of the Codes, entirely 
fallen, and become of no effect whatever. In 
the next nlace it is contended that the Inscrip- 
tion, not naving been renewed within 10 years 
of its date, has ceased to be efi*ectual in terms of 
Articlo 2154 of the Civil Code ; and it was fur- 
ther argued that, in point of fact, there is a 
^^ chose jugée ^* here, the Court, as is alleged, 
having decided the question in the case of Cantin 
T. Queland Sf Ors. in which judgment was given 
on 24th February, 1865. (Piston's Reports^ Vol. 
Ill, p. 28.) 

Let us now examine the first ground of ob- 
jection urged against this claim of Withers : 

By Article 156 o^ the Code of Civil Procedure, 
ai augment by default, which is not executed 
within 6 months from its date, becomes abso- 
lutely null and void It is in the same position 
as if it had never been pronounced. 

The Article runs thus : " Tous jugements par 
" défaut contre une partie qui n'a pas constitué 
" d'avoué, seront signifies par un Kuissier com- 
^' mis, soit par le Tribunal, soit par le Juge du 
" domicile du défaillant, que le Tribunal aura 
<< désigné ; ils seront exécutés dans les six mois 
" de leur obtention, sinon seront réputés non 


avenus. 


But what is execution of a Judgment by de- 
&ultin the sense of^^his article} The Code, 


with a wise foresight, has put this on a pontive 
and distinct footing. In Art. 159 it is said ; " Lq 
*' Jugement est réputé exécuté lorsque les meu* ^ 
" blés saisis ont été vendus, ou que le condamné 
*' a été emprisonné ou recommandé, ou que la 
" saisie d'un ou de plusieurs de ses immeubles 
'^ lui a été notifiée, ou que les frais ont été payéi, 
*' ou enfin lorsqu'il y a quelque acte duquà il 
'' résulte nécessairement que Texécution du Juge- 
'' ment a été connue de la partie défaillant" 
The Claimant AVithers, to get quit of thin objec* 
tion that his Judgment was never executed and 
is therefore void, alleged tho following facts bj 
way of establishing that it was really executed in 
termsof laws. Ilesaysthat his Attorney, Mr. F. de 
Chazal, employed an Usher to put the Judgment 
in force, that the Usher returned a " Procès Ver* 
haï Je carence,** made a return of nuHd bond. 
That the return itself has been lost, but the At- 
tomey produces his bill of costs, containingi 
infer aîia^ an entry of the expenses paid to the 
Usher for his ** Procès Verbal de carence" Bot 
what proof have we in support of those state- 
ments ? Unfortunately in the bill of costs there 
are no dates, and the only other document pro- 
duced is a note, dated 31st August 1S53« from 
Mr. F. de Chazal to Mr. Aikin, who then held 
Withers* power of Attorney during his absence 
from the Colony. This note has not much bear-» 
ing on the present enquiry. 

So much for any wHtten evidence in the mat- 
ter now under consideration. But we have far- 
ther the depositions of two witnesses ; Mr. F. 
de Chazal was himself examined and deposed 
that he has made a diligent search among hia 
papers for the return nulla bottd, but uosuo- 
cessfully; that he had sent tliQ papers, wiA 
some exceptions, to the Honoraole Mr. H. 
Kœnig, who was the Attorney charged with 
drawing up the " Ordre ; " that the return of the 
Usher must have been among those papers so 
sent ; that he cannot say when he sent toe pa*, 
pers to Mr. Kœnig, but they were never rs« 
turned. He also swears that the writ was exe-, 
cuted within 6 months after the date of thft' 
Judgment and for the express purpose of pio*- 
ventmg the peremption of the Judgment. He 
cannot say if the return of nulla bona was regia» 
tered, but there is an entry in the bill of costs- 
£1.0.9J, which would exactly pay the Usherti 
costs and the charge for registration. 

Mr. Kœnig was also adduced as a witness. BEii 
deposed that ho was certain he had not got tht' 
papers in the case. It is very material to ob*<i 
serve that no entry of the usher's return weed 
found in the public Eegisters. 

"What then is the position of the case of With- 
ers as to the execution, within six months of its 
date, of the judgment obtained by him on 1( 
Aprà 1844? Of the special steps of procédait] 
recited in Art. 159 of the Code of Procedure atj 
amounting to execution, not one has been shewal 
to have been taken. No moveable articles have 
been seized and sold, the debtors, the Mollièi 
nave not been imprisoned for the debt, no 
zure of any of their immoveable properties 
been notified to them, nor has any payment 
costs been made by them. All that has been 
tempted to be proved is that a *' Procèa^Ve 


1866] 


COUKTS OP MAURITIUS, 


43 


çfQtretKe '* was made bj an uslier, and it is 
eontendcd that bucK a return would be an act, 
under the later portion of Art. 159, from whieb 
it would necessarily result tbat tbe execution of 
the judgment was known to the Mollieres. But 
this is a concluBion at whicb it would be yerj 
diffieaU to arrive. Supposing we are quite sa- 
tided that the fact were established in evidence 
that the usher had made a return of nulla ho7ia, 
' <x)uld ire, from thence, infer that the debtor must 
necessarily have known that the judgment had 
been executed ? Fiaiuly not, for it is quite sup- 
jposable that he might have had no personal 
knowledge of the proceedings of the usner. It 
may be that, in a few of the many cases decided 
in France on this subject, some countenances 
jDajr be found for the doctrine that a " Procès- 
Tmd de Carence " is simply of itself, and with- 
out the knowledge of the debtor being proved, an 
execation of a judgment, in the sense of Art. 
159. But we cannot approve of this opinion and 
tie great weight of authority is the other way. 
See the cases collected in Sirey*s, Codes anno- 
ia, by OiLBEET, under the Article. 

I But, in the present case, we do not find it ne- 
^eessary to examine this point more closely, for 
'^ the question whether Withers has established 
Jiy»Bofficient evidence that there really was a re- 
torn 0Î nulla hondt within six months of the date 
isfthe Judgment of 1844, the opinion which we 
kre formed is adverse to the claimant. 

We shall now explain the grounds of that opi- 
IBon. 

Tie proper evidence of such a step of proce- 
wire ought, of course, to be the original Eetum 
pf the Usher ; but no such document is forth- 
coming. Its absence is attemf)ted to be account- 
pd hf by the statement of Mr. de Chazal» the 
^ttomey for Withers, that he sent it with other 
mentfl in the case to Mr. Kœnig in support 
Withers' right to share in the division of the 
b price of the estate, then about to be the 
ihject of an " Ordre '^ But Mr. Kœnig has de- 
ed that he is certain he did not get the docu- 
ats. At this distance of time the recollection 
neither witnesses may be altogether accurate, 
om the letter of Mr. de Chazal to Aikin, dated 
1853, it naay be gathered that the papers were 
it to Mr. Kœnig before that date, and Mr. de 
ai states that some of the papers in the case 
retained by him and were not sent to Mr. 
nig. He no doubt adds that the return of 
Usher must have been among the papers 
t, but this necessity he docs not make oppa- 

Thra, in tbe account of the costs incurred by 
. de Chazal, for Withers, a payment of £1.0.9f 
es as made to the Usher for the costs of tlic 
ès'Verhal ; but the odd pence which IMr. de 
al states would be tlie charge of the regis- 
n of the Procès Verbal could not liave been 
expended, as the document does not appear, 
the Begisters ; and further it must bo itjmen.- 
that there is not a date in the account from 
ing to end. Mr. de Chazal has stated that 
proceedings were taken within the six months 
the express purpose of preventing the per- 
taption of the Judgment, but looking at the 



position of the witness, the lapse of time and the 
general circumstances of this inquiry, already 
alluded to. we do not think that the statement 
can be held to establish the fact which it is wish- 
ed to prove. 

The claim of Withers must therefore be struck 
out of the ranking. 

As this is the opinion of the Court, it is un- 
necessary to notice particularly the other objec- 
tions started to Withers' claim. We may merely 
remark that in the case of Quéland v. Cantin^ 
in 1863, the Court did not pronounce any final 
judgment on the validity of the objection to the 
Inscription of Quéland or of Withers : viz^ that 
the Inscriptions had not been renewed within ten 
years of its date. This will be seen on looking 
at the subsequent report of the case, same Vol. 
of Piston's Beports, p. 84. 

• 

(4.) The Heirs Oantin. This claim arises out 
of a transaction between those claimants, Lafian 
and the other representatives of Edward Chap- 
man and of Edward Chapman & Co., Messrs. 
Jean Pierre Mollière, Paul MoUière, Charles 
Adrien MoUicre, and Mr. and Mrs. Paul Lisis 
Mollière. The deed of transaction is subscribed 
by all the parties, of the date of 16th February 
1858, and registered (first original) on 22nd May 
1862. !By this transaction certain of the heirs 
Cantin gave up claims which they had upon 
Messrs. J. P. MoUiere and P. Mollière and it was 
agreed that the sum of ;5>67,500 should be paid 
to them by the Messrs. Mollière, with their joint 
and several guarantees, and with the guarantee 
of the heirs and representatives of Edward Chap- 
man and of the representatives of Edward Chap- 
man & Co. A mortgage was agreed to be given 
upon the whole Estate " Virginia " and its de- 
pendcnces, taking rank afber the original vendor's 
rights; and the debt of the Oriental Bank, the 
latter amounting to about <^55,0O0 ; and on the 
i of that estate belonging to the deceased Ed- 
ward Chapman, taking rank after the inscription 
of Messrs. Overend Gurney <fe Co. La^an con- 
senting to give a preference over whatever might 
be due to him by the other proprietors of the 
Estate ** Virçinia." All farther suits and claims 
on every side were abandoned for ever. 

This agreement was deposited with Mr. GrUiM- 
BEATJ, Notary, on the 27th November 1858, and, 
on the same day, an " affectation hypothécaire " 
was granted to the heirs Cantin, with* priority 
in their favor. This last authentic act was re- 
gistered on 7th December and inscribed in the 
Mortgage Office on 8th December 1 858. 

The present claimants, the heirs Cantin, con- 
cede in terms of their title, that they must be 
postponed, in the collocation, to the claimants of 
original vendor's right, and to the Oriental Bank 
for the amount of ^65,000, and so far as relates 
to Edward Chapman's i, that they must come 
after Messrs. Overend Gumey & Uo. 

In this situation of matters, the position of 
the claimants will be more appropriately fixed» 
at a subsequent stage of the ranking. 

II. — We have now to consider the next class 
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of claims, viz : those immediatolj affecting the i 
share of Edward Chapman, and 

(lo.) The claim of Mr, David Barclay Chap^ 
man and Messrs. Overend Owmey ^ Co. 

The interest of those parties is rery large, 
viz : £62,092 18s 2d sterling, and their claim 
has been very fully and anxiously discussed. 

Their inscription is dated 11th November 1 857, 
and is foundea on a deed executed at London, 
on 18th May 1855, and deposited with a Notary 
in Mauritius on the 7th Nov. 1867. 

It is contended, by the opponents of this claim, 
that the deed of 18th May 1855 is ineffectual, 
indeed that it is absolutely null and yoid. 

From the nature of the pleas of parties, it is 
indispensable that the shape, the object, and the 
clause of this writing should be very closely ex- 
amined. 

The instrument, as we have just stated, was 
executed at London on the 8th May, 1855. It 
is in the form which, we believe, is called, in 
England, a deed under seal. The parties are : 

(lo.) The heirs of the late Edward Chapman, 
viz : his widow and children ; 

(2o.) AthoU Burnett, of Port Louis, surviving 
partner of the company of Edward Chapman & 
Co., for the said firm and for himself individually. 

(3o.) Eobert Michel Laffan, a Captain in the 
Eoyal Engineers, who appears to have lent his 
assistance to the family of the late Edward Chap- 
man, in the arrangement of their affairs, and to 
whom they had assigned, in the way and form 
after mentioned, the whole of their estates, pro- 
perties and assets subject to the obL'gation of 
satisfying the existing claims thereon. 

(4oJ David Barclay Chapman, of London, 
Banker, for and on behalf of the firm Overend 
Gurney & Co., and in his individual capacity. 

The deed goes on to recite a " deed " of 30th 
June 1852, between (lo) Edward Chapman, then 
sole liquidator of his late firm of Chapman and 
Barclay, (2o) Robert Gurney Barclay, for his 
firm of Barclay brothers & Co., (So) Hedworth 
David Barclay and Alexander Charles Barclay, 
(40) William King, carrying on business under 
the firm of Thomas and "\Villiam King, (6o) Da- 
vid Barclay Chapman, tor and on behalf of his 
firm of Overend Grurncy and Company; the 
deed of 30th June 1852 establishing that the 
Estates of Queen Victoria and Woodford, in the 
Island of Mauritius, with their whole appurte- 
nances, were hypothecated for the payment to 
the firm of Thomas and William King of £12,500 
and to the firm of Overend Gurney & Co. of 
£12,501, that day lent to Edward Chapman, with 
interest at the rate of 5 per cent per annum, the 
principal sums and interest to be paid as therein 
specially mentioned. 

The deed of 8th May 1856 ferther recited an- 
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other deed of the same date as the above £nt 
recited deed, viz.y 30th June 1852, and betweea 
the same parties, whereby i of the Estate ifoiil' 
Mascall, in Mauritius, was made a farther seco* 
rity to each of the firms of Thomas and Williaia 
King and Overend Gurney & Co., for the repay, 
ment of the principal sums of £12,500 ana ia* 
terest. 

The deed of 8th May 1855 then recites a di 
of transfer and sale made of the same date 
the other two recited deeds, viz : 30th Ji 
1852, and between the same parties, in wl 
third deed so recited it was setforth tbat 
firms of Chapman and Barclay and Barclay 
thers & Co., had by contract, sold the " Hi 
nia " and ** Fantaisie " Estates, of which tK 
were the owners, to Charles Adrien Molli 
and Marie Eulalie Molliere and to Edward CI 
man individually, in equal one-third shares 
consideration of the sum of ;J 180,000 for 
Estates, to be paid by certain instalments, ^i 
interest ; the four instalments therein mentii 
ed of the purchase money and interest, due 
the purchasers, were (subject to prior cli 
thereon for securing Hedworth . David B 
and Alexander Charles Barclay the sum 
£10,000'xand interest) transferred to the firm 
Thomas and William King and Overend Go 
& Co. as a farther security for payment of 
two sums of £12,500 ; and farther the one' 
interest of Edward Chapman in the Estate 
ffinia formerly Eastwich FarJc, in Mauritius, 
the whole appurtenances, was in the first 
made a security for payment to Hedworth 
Barclay and Alex. Chas. Barclay of the said 
of £10,000 and interest, and in the next 
was made a farther security to each of the 
firms of Thomas and William King and Ov 
Gurney & Co., for the said two principal 
of £12,500, and interest. 

The deed of 8th May 1855 then sets out 
the first instalment of the said debt had not 
paid to Overend Gurney & Co., and if not 
on or before 30th June next (». e. 1865) 
whole of said principal sums and interest 
be due and payable under the above seci 

The deed then goes on to recite that 
two deeds of the 30th October 1850 and 
August 1852, a sum of i?25,000, due to tfe, 
of Barclay Brothers &, Co. and Chapman & 
clay, charged upon the " Isle d'Ambre " 
in the Island of Mauritius, and another 
<8'45,000, due to the said firm^by Mr. Deel 
res Pougnot, of Mauritius, or so much of 
debts respectively as remained due,were as * 
as a security, to the said David Barclay , 
man for and on behalf of himself and the 
parties of the said firm of Overend Gn 
Company, for two sums of £5,000 and int 
at 5 per cent, the one advanced and lent by 
on 30th October 1850, and the other on " 
August 1852, and by a deed dated 11th Ai 
1852, the said Edward Chapman did hypotl 
the estate ''Louisa' in Mauritius, with the 
appurtenances, for the payment, to the 
id Barclay Chapman of the said two 
£5,000 with interest at the rate of 5 p6r< 
per annum. 
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The said deed of 1SÔ5 recited farther : 

(lo) That ia order to promote a settlement 
between Edward Chapman à Go. and a London 
firm of Allen & Anderson, the said fi- M. Laifan 
did, among other things, on the 0th December 
lS5é, gi?e to the said firm his promissory note 
for the sum of £$,000, payable 15 months after 
date, on condition that Overend Barclay <& Co. 
would discount the same, which they accordingly 
did ; farther (2o) That accounts having been made 
up between Edward Chapman & Company and 
the said Allen and Anderson, it was found that a 
cash balance of £7,079 lis. 8d. was due, by the 
fanner to the latter, under certain credits gi- 
Tcn by the said firm of Overend Q-nrney <fc Co. 
on account of the said firm of Allen and An- 
derson which ought to have been liquidated by 
Edward Chapman & Company; (3o.) That, from 
an account made up between the rcpresenta- 
tivea of the late Edward Chapman and the 
8aid firm of Edw^ard Chapman & Co., it was found 
that those parties were indebted to Overend Gur- 
ney & Co. in tho sum of £13,81:0. 5s. 4d. over and 
above the said principal sum of £12,500; secondly 
in the above recited mortgages ; also the said sum 
of £5,000 in respect of Lafian's promissoiy note 
and over and above the aforesaia sum of £7079. 
lis. 8A for which credit had been given by Over- 
end Gumoy & Co. to Edward Chapman & Co. 
on account of the said firm of ^ lien & Anderson 
making together the principal sum of £38,425. 
178. farther (4;o.) That there remained due from^ 
; the representatives of Edward Chapman to the 
I said David Barclay Chapman,on behalf of himself 
and his said firm of Overend, Gurney & Co., in 
respect of the above-mentioned securities of 30th 
October, 1850, and 10 & 11 August 1852, the 
principal sum of £8,000, which, being added to 
the aforesaid amount of £38,425.17, makes in 
all a sum of £46,425.17, due from the represen- 
tatives of the said Edward Chapman and the said 
irm of Edward Chapman & Co. to the said firm 
of Overend Gumey & Co. farther (5o.) That 
Overend Gurney A Co. have purchased or are 
about to purchase tho claims which the aforesaid 
linn of Ths. & Wm. King, of London, have 
in respect of tho sum of £12,500 secured by 
mortgage on the Queen Victoria and Woodford 
estates and other properties and assets, which 
' 8 amount at this date to £ 13,200. (6o.) 
hAnd whereas there will therefore be due to Ove- 
lend Gumey & Co. a total of £ 59.625.17 which, 
with interest at 5 per cent on that part of it bear- 
tag interest, will amount on 1st January 1856 to 
£02,092.18.2. (7o.) And whereas the whole of 
tho estates and all other assets whatever, now 
tiie property of Messrs Chapman or of George 
H. J. M. Chapman, or the firm of Edward Chap- 
an <& Co., and all the estates, claims or other 
ts which belonged to tho late firm of Chap- 
n à, Barclay, or to tho late Edward Chapman, 
e been made over to the said B. M. liafiTan 
nd George H. J. M. Chapman to be held by them 
their absolute property, in equal shares sub- 
to the obligation of liquidating the present 
ms. (8o.) And whereas in the deed assign- 
g the said properties and assets to B. M. Laf- 
and Gheorge H. J. M. Chapman, it is stipu* 
lated that, till tho present mortgages are paid 
off, the whole of the control and management of 
the properties should be vested in the said B. 


M. Lafian. (9o.) And whereas in order to as* 
sist the said B. M. Lafian in carrying out the U* 
quidation, the said firm of Overend, Gumey & 
Co., in consideration of the said estates of Queen 
Victoria, Woodford and Louiëa, and the one third 
of Mont Mascall and Virginia being made a se- 
curity for the whole of the said principal sum of 
£ 62,092.18.2. with the interest from the 1st 
January 1856, and the said R M. Lafian in his 
individual capacity guaranteeing the payment of 
the said money and interest at the period after 
mentioned, agreed to give time for payment to 
the said firm of Chapman & Barclay, and the 
heirs of the late Edward Chapman, and the said 
late firm of Edward Chapman & Co. of the said 
money and interest, and Overend Gurney & Co. 
also agreeing to relinquish their lien on the debts 
of ^25,000 and ^45,000, due from tho said 
Bouillard and Desbarricres Pougnet, so far as 
they or David Barclay Chapman were interested 
therein, in virtue of the aforementioned deeds of 
31st October 1850 and 10th August 1852, and 
to discharge the said firm of Allen &. Auderson 
from all liability in respect of the before-named 
accounts. 

Therefore the said deed of Sth May 1^55 wit- 
nessed that, in consideration of the aftermention- 
ed covenants, entered into by the said David 
Barclay Chapman, on behalf of his 8«iid firm of 
Overend Gumey & Co., as of himself, tho other 
parties to the aeed, the heirs of Edward Chap- 
man, with tho consent, concurrence aiid confir- 
mation of the said B. M. Laffan and Atholl Bur- 
nett, did oblige and hypothecate unto the said 
David Barclay Chapman, for and on behalf of 
the said firm of Overend Gurney & Co., with 
and for the payment of the said sum of £62,092 
18s. 2d., with interest from Ist January 1856, 
(lo) the estates of Queen Victoria, with sugar 
establishments and appurtenances ; (2o) tho es- 
tate Woodford, with sugar establishments and 
appurtenances ; (3o) the estate Louisa, with tho 
sugar establishments and whole appurtenances 
therein ; also the one third share ana all interest 
of the said late Edward Chapman in the follow- 
ing estates : (lo) Mont Mascall, with the sugar 
establishments and whole appui tenances ; the 
estate Virginia, formerly East Wick Park, con- 
sisting of about 893 acres of land, with tho su- 
gar establishments and whole appurtenances 
thereof; upon which estates the said heirs of 
Edward Chapman, B. M. Laffan, and Atholl 
Burnett, consented that there should be taken, 
at the office of hypothecations in Mauritius, the 
w^holo Inscription necessary and proper for the 
benefit of tho said David Barclay Chapman, for 
and on behalf the said firm of Overend Gumey 
& Co., as mortgagees for the sum of £62,C92.18 
2d. so due and owing to the said firm, without 
prejudice to existing mortgages. It was farther 
stipulated that if the interest should fall into a 
certain arrear, or the first instalment of capital 
should not bo paid at the date fixed or for 12 
months thereafter, the whole of the said sum of 
£62,092.18.2, or the part thereof remaining un- 
paid, with interest, should immediately there- 
after become due and payable and recoverable, 
and therefore the said firm of Overend Gumey 
& Company or the said David Barclay Chap- 
man, might immediately proceed to enforce pay- 
ment and dispose of the whole of the properties. 
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For tlie consideration aforesaid the said R 
M. Lafian, in his indindual capacity, did under- 
take that the said sum of £62,092 ISs 2d, with 
interest, should be paid to David Barclay Cliap* 
man and his executors for and on behalf of tnc 
•aid firm of Overend Gumej & Co., and for the 
consideration aforesaid the said David Barclay 
Chapman, on behalf of his firm of Overend Gur- 
ney & Co., covenanted with the other parties 
to the deed that as soon as the hypothecation of 
the estates intended to be chargea should have 
been legally completed, the claims of ^5,000 
and ^$45,000, due from Messrs. Eouillard and 
Desbarieres Pougnet, should, so far as he or the 
said firm of Overen>l Gumey &, Co. were inter- 
ested, absolutely cease and determine, and the 
said firm should release the firm of Allen &, An- 
derson from all liability in respect of the afore- 
said accounts. In the last place, the several 
parties to the deed appointed the Honorable Mr. 
HEsmY Kœkio and Gustate Xœnio, Notary of 
Port Louis, their Attomies, with power to regis- 
ter, inscribe and record the deed, but also for 
the purpose of granting and accepting, if neces- 
sary, a more perfect and complete hypothecation 
of the several estates, with power to enter up 
satisfaction as soon as the hypothecation is 
completed on the aforesaid charges or liens of 
$25,000 and $45,000 ; and all the parties to the 
said deed bound and obliged themselves, and 
Atholl Burnett and David Barclay Chapman 
bound their respective firms to ratify and con- 
firm all and whatsoever their said Attomies 
should do for the purpose of carrying out the 
deed. 

So much for the leading clauses of this lengthy 
instrument. 

It is shewn by a regular Notarial Act that on 
the 7th November 1857 the above deed was de- 
posited with Mr. Jean Baptiste Guhoeau, No- 
tary in Mauritius, by the Honorable Mr. Kce- 
Kia, mandatory as aforesaid, with the object and 
for the purpose of having the character of an 
authentic act impressed upon it, that a formal 
and regular " hypothéqué"^ or mortgage should be 
taken, in virtuf of it, over the different Estates 
and properties- set forth in the above recited deed 
ofSth May 1855. 

This mortgage was accordingly inscribed bv a 
^ bordereau d'inscription " dated 11th November 
1867. 

The inscription bears to be taken : *' au pro- 
** fit de Messrs. Overend Gumey & Company, 
" négociants de Londres, et de M. David Bar- 
*' clay Chapman, aussi négociant," by Mr. K(£- 
Kio a9 their representative in the island. It is 
taken in virtue of the deed of 8th May 1855, 
turned into an " acte authentique," as above 
mentioned, against the representatives of the 
late Edward Chapman and the said B. M. Laffan, 
and for tfte said amount of £62,092.18.2, due 
to Overend Gurney & Co., and the said David 
Barclay Chapman, as set forth in the above deed 
of 1855. The estates over which the " hypothéqué^ 
extends are •* Queen Victoria;' " Woodford^' 
•' Ixmear the \ undivided of " Mont Maecall " 
and the i undivided of the Estate '^ Virginia " 
ncUuding the Estate *^ Fantaieie;' situated in the 


District of Grand Port, and containing aboid 
1,055 acres, with buildîngs, dependencies. ^, 
the whole of which estates were the property of 
Mr. Edward Chapman. 

Such are the writings on which Mr. Western, 
holder of the powers of Attorney both of Daiii 
Barclay Chapman and Messrs. Overend Guiticj 
& Company, puts forward in support of bn 
claim, in the present suit. 

It is not disputed, by those who oppose tbe 
collocation of Mr. Western for his constituent!, 
that the whole of the said sum of £62,092.18:2, 
was advanced to Edward Chapman and his re- 
presentatives, as set forth in the deed of 8tl 
May 1855, and that the latter are bound to re- 
pay the same. The Bona fidee of the claim rf 
David Barclay Chapman and Overend Gninej 
& Co., represented by Western," is not impeadi* 
ed, but it is said that their mortgage and leea- 
rity is bad. It is contended that, however Jut 
the demand for the whole amount may be aganut 
Chapman's representative, the sole point before 
the Court here is a question of the ranking of 
e.Br\.2XCi ^^ hypothèques ''* ox mortgages dependii^| 
upon the formal validity of each security. It is 
maintained that the mortgage on which Ur. 
Western claims is bad in law and that therefonj 
he can have no place in the present division 
fimds, at aJl events till the whole of the oth( 
mortgages are satisfied. 

In proceeding to examine the legal quesi 
which here arises, we think it ma^ fairly be 
mitted in the cutset that the creditors who < 
test the claim of Mr. Western are entitled 
state their case in the way they do. 

It must be remembered that we are here 
ing with a fund which falls to be distribi 
among the holders of the inscribed "Ayj 
ques " or mortgages according to the SÀok 
their inscription ; if the *' hypothèques " 
themselves lormal and valid. We must there! 
examine the objections which are put forwi 
against the " hypothèque '' under which 
Western advances his claim. 

Now what are those objections ? They may^ 
shortly stated as follows : It is said tbat 
deed of 8th May 1855, being made in £ngl 
its validity must be determined wholelj by ~ 
lish law ; that it is bad and inept by that law, 
initio, and that nothing subsequently done 
Mauritius can cure its defects. It is mainl 
that it was bad by the law of England, as to 
erend Gumey & Co., because they are uo 
ties to it and are in fact strangers to the 
That David Barclay Chapman, though a pi 
of that firm, had no authority whatever to 
sent them in this transaction, and whatever 
may have been due originally to him persom 
has undergone novation and is now ii 
guishablc, being thrown into the mass with 
advances of the firm. It is contended that 
deed is not an unilateral one, by which 
man's representatives bind themselves to do 
tain things, but it is a bilateral or mutual 
in which obligations were ujidertaken. on 
sides. 
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From this it is arguoa lliat it is absolutely ne- 
•eesBiiy that all the persons interested should be 
parties on the face of the instrument itself. That 
abfleiit parties could not be bound without their 
written authority, and not being bound could 
not, on the other hand, take anything by the deed 
(GoLLTiH Fartnership, Vol, 1, 308. Ainisoir on 
(kutradt, p. 1033. Contra Stoby's Conflict § 
2S7. Fsldl International Law T. 242. Addison 
p. 39.) 

It was further contended that, even if O verend 
'(ïamey à Co. had been parties to the writing, 
it could not, in law, authorize the taking of a 
" Iwotkeque " in this colony, as England being, 
in the eye of our law, a foreign country, the 
2,128th Article of the Civil Code applies, which 
declares that contracts passed in foreign coun- 
tries cannot be the basis of mortgages in 
fnnce, and this defect was not cured by depo- 
siting the deed in the archives of a Colonial ^o- 
kry. Code op Crvit PEOCEnrEE, Art. 546. 
SrofiT on Bills^ p. 26. 

Mr. Kœnio in making this deposit, it was ar- 
gued, went beyond his mandate. He ought to 
hare taken judgment on the deed, in a Court in 
Hauritias and followed judgment up by a mort- 
gage. But further, according to the best French 
authorities, the power from a proprietor to mort- 
gage his property must be given in the form of 
an authentic dc^ed, a mere writing sous-aeing' 
^Vf is not sufficient, and therefore the mortgage 
m question is invalid and ineffectual, as the deed 
of 8th May 1855 was not an authentic act. (Tso- 
Bxwo, Hvp. No. 505. S. 1858. 1 322. Gilbeet 
ad Artio. C. C. 2127. Contra Ibid. Nr. 1, 2, 3, 7. 
BnrcEBE, Bevue BoctrinaU ^c. Art. 761.) 

Again it was said that Western's powers are 
-defective, as it is not shewn that the firm of 
Overend Gumey & Co., at the date of his man- 
date or power of Attorney, was identical, as to 
partners and otherwise, with the firm as it stood 
irhen the deed of 1855 was executed ; and it was 
farther submitted that no subsequent ratifica- 
tion by the debtors could cure the original de- 
ibct, at least to the prejudice of prior inscribed 
creditors, and lastly it was maintained that, even 
•if the mortgage were effectual in all respects, it 
«onld, from its very terms, be entered only over 
the price of Virgina proper, exclusive of Fantai- 
tie altogether. 

Let us now examine those diilercnt argu- 
ments :<- 

It will be observed that the whole contention 
of the parties who opposée the collocation or 
tanking of Mr. "Western, on behalf of Mr. David 
Barclay Chapman and of Messrs. Overend Gur- 
^ey à Co. is directed against the deed made at 
'Lcmdon on 8th May 1855. 


It is said to be informal and null and void, 
'flie subsequent act of deposit of this deed, with 
fte Notary in Mauritius, which in ordinary cir- 
comstances gives, by our law, to a private deed, 
iH the force and efficacy of a public Notarial ins- 
Innnent, is not challenged, at least in point of 
&rm, noris anything alleged against the shape 
or regularity oi the Bordereau cTinscnption fol- 


lowing therein, or of the power of Attorney 
given to Mr. Western vesting him with all the 
powers, both of David Barclay Chapman and 
Overend Gumey & Co. ; the original instrument 
made in London is alone attacked. What was 
called in the discussion the root of the title of 
Mr. Western's constituents is struck at, and if 
it is shewn to be bad, the subsequent proceed- 
ings, it is contended, must fall to the gpround, 
and the mortgage in question must disappear 
from the ranking. 

Now, so far as the objections to the validity of 
the deed of 1855 are foundnd on the law of En- 
gland, any Decision which wo may pronounce 
must necessarily be given with very great dif- 
fidence. 

We pointed out to the parties, in the course of 
the argument, that if they were to rely on the di- 
rect application of the law of England proper, it 
would be much more regular and satisfactory to 
ourselves that they should take the ordinary 
means in such cases for putting us in possession 
of the law of that country on the points in dis- 
pute. 

We should then have been in a good position 
to deal with that law as matter of fact, the 
only way in which judges can usually apply the 
law of another country where it is tneir duty to 
do so in a case depending before them. 

But all parties joined in an anxious request 
that the Court should proceed at once witnout 
any opinion 'of English lawyers. The Coun- 
sel stated that the case has been in depen- 
dence before the Master for several years, and 
that further delay was most undesirable. We 
did not press the matter further ; but we repeat 
that our opinion, in matter of English law, must 
be taken as the opinion of judges who cannot 
claim to be familiar with every branch of that 
system. 

Looking then at the questions which have 
been raised in this part of the argument, we are 
quite prepared to admit the force of the reason- 
ing of the parties who impugn the validity of the 
deed of 1855 ; that, in ordinary circumstances, a 
writing, to be efiectual, must be executed accord- 
ing to the forms and solemnities of the place 
where it is made. 

The maxim Locus regit actum is one of the 
few rules of what is commonly called private in- 
ternational law which are accepted by the lead- 
ing authorities of all nations. But, so far as we 
can see, the deed in question is regularly execu- 
ted, according to English solemnities. 

It appears to be a deed under seal, which, we 
believe, is a very formal mode of making a con- 
tract in England, and approaches the nearest to 
the Acte authentique of our law, made before a 
public notary. JÈr facie, therefore, and so far 
as we have yet gone, we Ihink that the writing 
is a valid instrument and that it is our duty to 
support it. 

But we have next to enquire if the position 
maintained by the Counsel arguing against the 
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deed is well founded, viz : tliat David Barclay 
Chapman, one of the partners of Overond Gur- 
ney & Co., could not, by the law of England, act 
for bis firm without express formal written au* 
thority, which be had not, and that his firm, 
being no parties to the instrument, can take no 
benefit under it. 

It appears to us that it is established by the 
English authorities quoted in the course of the 
discussion that one partner of a firm cannot, ia 
ordinary circumstances, bind his co-partners, 
without their express written authority, against 
their will, so as to prevent their repudiating the 
obligation, if they are so inclined. 

It is said that this is an undoubted principle 
of English law, and that it gives us the rule by 
which we must guide ourselves in determining 
the present question. It does not appear to us, 
however, that even if we were to hola that this 
position had been established before us as a mat- 
ter of clear English law, it will necessarily follow 
that it must solve the question now to be deter- 
mined. In these descriptions of international 
law, as soon as we get beyond the mere point of 
the solemnities observed by the law of the place, 
in the form of a writing, we find ourselves in a 
much more debatedble territory. As we liave 
seen, the instrument must be executed accord- 
ing to the forms observed in the place, but when 
we go farther and find a difierence in the law of 
the place where the deed is made and the law of 
the place where it is to be performed, as to mat- 
ters connected with the contract, for example 
the powers of individual partners to bind their 
fellows without a power or written authority, 
the case is by no means so clear. 

But it does not appear to us that it is neces- 
eary to travel into thi^ field of enquiry, for while, 
as we have already stated, wo think that there is 
authority for the position that, by the law of 
England, a partner cannot oblige his fellow part- 
ners without special power to do so, no autho- 
rity has been poijited out for another proposition 
which comes, we think, much nearer to the state 
of matters actually existing in this case, viz : 
that a partner of a firm cannot, without special 
written authority from his co-partners, enter in- 
to a contract with a third party for the benefit 
of himself and his firm, and even undertake obli- 
gations for the firm which, if duly performed, 
will entitle him and the firm to sue on the con- 
tract for the counter part of the stipulations. 
It may be that, by the law of England, this is 
not allowed. But such a state of the law has 
not been shewn to us. 

In our own and other systems, derived direct- 
ly from the Civil law, a party to a contract may 
stipulate for the benefit of a third party, tho' 
that third party does not join in the deed : " On 
** peut pareillement stipuler au profit d'un tiers 
*' lorsque 4elle est la condition d'une stipulation, 
" que Ton fait pour soi même, ou d'une donation 
" que l'on fait à un autre." 

•' Celui qui à fait cette stipulation ne peut 
*• plus la révoquer si le tiers a déclaré vouloir 
*• en profiter." Code Citil. Art. 1121. So 
a^ain, in terms of the immediately preceding 


Article, a party may take burden upon hiouelf j 
for a third party : " se porter fort pour untierB/N 
just as Mr David Barclay Chapman does fori 
Overend Gurney and Company at the condâJ 
sion of the instrument in question. If thetbird| 
party accepts the position, as Overend Gimu 
& Co. have done here, it is the same as if tk 
had been parties to the deed from the beginningJ 
This is very clearly stated by Soobon, m ' 
commentary on the Article : " Ce dernier, 
'* tiers) lorsqu'il refuse de ratifier, ne coni 
" tracte aucune obligation ; mais s'il ratifie, 
'' personne qui se porte fort est dégagée de toi 
'' obligation, et le tiers est lié comme s'il avûl 
" donné mandat dans le principe." Sati kabitii 
mandato a quiparatur. Moreover, by the lawi 
the Code, in partnerships, the act of one partnc 
will benefit the others and will indeed e com 
be usually binding upon them. " A défaut 
" stipulations spéciales, sur le mode d'adminil 
" tration, l'on suit les règles suivantes : lo. 
" associés sont censés s'être donné récnproqu^ 
" ment le pouvoir d'administration l'un pc 
" l'autre. Ce que chacun fait est valable, mèi 
" pour la part de ses associés, sans qu'il ait 
'* leur consentement ; sauf le droit qu'ont 
" derniers, ou l'un d'eux, de s'opposer à l'opéii^ 
" tion avant qu'elle soit conclue." Art. 1859. 

Thus, in the present case, David Barclay Cha] 
man. in contracting with the representativea 
Edward Chapman m England, to the large pr* 
niary advances in question, appears to have 
ed partly for his own behoof, so far as the 
ney was his own, and partly for behoof of tl 
firm as far as the money belonged to the ' 
The execution of the deed, by the borrowers, 1 
which all this is set forth and admitted, woi 
be sufficient in favor of the firm, so far as tl 
are interested, and would operate as to 
a jus quœsitum tertio^ according to the comi 
form of expression, even if the relation of 
nership with the actual party to the dee< 
not exist. 

K"ow this appears to us to be a very equit 
principle ; at all events it was conceded that 
IS the law of the Code Citil which, ^wiwà 
at least, we are bound to apply to the 
coming before us, till we are satisfied that a 
feront rule ought to prevail in any parti< 
case. 

In thepresent suit it has not been rnadech 
us that any other law than that of the Citil C^ 
is to be applied in the circuiustances ac< 
here. Indeed, looking at the nature of the qi 
tions raised, touching as they do the real pro] 
ty of the Colony, and one of its xnozt impoi 
incidents viz : mortgages or " hypothéquée^*^ 
is not easy to soft how any other than the 1( 
law should regulate the matter. For while, 
we have already seen, the maxim that locus 
git actum is a rule of international law, in oti 
words the validity of a deed as to its form 
be governed by the rules of the law of the pi 
where it is made, the eifect of the writing 
usually, bo^etermined by the law of the pi 
where the contract is to be performed^ audi 
particular where questions regarding iminoTi 
property are concerned, the lex loci red sUœ 
give in the rcile of determination. 
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^ Lorsque, selon la nature du contrat, ou.se* 
* '^ Ion la loi du lieu de sa passation, ou selon sa 
" disposition expresse, il aoit recevoir son exé- 
" eution dans un lieu autre que celui de sa ré- 
" daction, dans tous ces cas, il s'interprète d'a- 
** près la loi du lieu de l'exécution." Félix, DroiV 
hiernationnal Privé, Lit. II. Sommaire p. 82 : 
" La matière des actes licites de Thomme, en 
'Meora solennités internes^ sont régies par le 
''statut réel, en tout ce qui concerne les im- 
« meubles."— iWrf. 

At the same time we are prepared to admit 
thai if the parties resisting the ralidity of the 
mortgage in question bad shown us that, by the 
law of England, one partner of a firm could not, 
without express written authority from the other 
partners, have done what David Barclay Chap- 
man did here for the benefit of himself and of lus 
firm, looking at aU the circumstances, it would 
hare been our duty to consider more particular- 
ly whether tbe law of England or of Mauritius 
was to govern the matter, for it might have been 
argued, with some force, that the character, or 
as we would say the quality (ia qualité) of Mr. 
Barday Chapman i.e. his competency to do as 
be did, must be determined by the law of the 
pbu» where the contract was made. But as we 
have already stated, nothing of this kind has been 
shewn to us. We must therefore decline to re- 
fose effect- to the deed of 1855 on the ground 
now under consideration. 

The next objection to the validity of the mort- 
gage in question is founded on Article 2128 of 
the Code whicb runs in these terms : "Les contrats 
** passés en pays étranger ne peuvent donner 
" d'hypothéqué sur les biens de France, s'il n'y 
" a des dispositions contraires à ce principe dans 
"les lois politiques ou dans les traités." It is 
aigued tnat, although politically England has 
erased to be a foreign countir with regard to 
UauritiuB, still in matters of private right it 
must be deemed to be a foreign country, like 
Scotland for example, as the laws of the two 
countries are entirely dissimilar. 

On considering the law of the Civil Code in 
question it appears to us that the object of the 
role was to protect the soil of France from be- 
ing affected oy contracts made in countries ac- 
tually foreign, that is to say forming no part of 
tbe îongdom of France. 

We should much doubt if it would have been 
held at any time, in France, that contracts made 
in a part of the French territory, the civil laws 
of wmcb were not at the time altogether identi- 
cal with tbose of France proper, would tàH with- 
in the exclusion. 

We do not think that this Article of the Code 
Implies to tbe present case» where though there 
is a difference oetween the laws of the countries, 
^[ngland and Mauritius are portions of the same 
eomire. There is no object, either political or 
inoustrial, in protecting the soil of Mauritius 
fiom being given in pledge for advitnces of En- 
g^k capital, but the reverse, and to say that ar- 
langementa for this beneficial purpose cannot be 
içade in England, but only in Mauritius, would 
lead to very great embarrassments. We do not 


think that the law, either in its words or spirit, 
is applicable to the existing relations of England 
and Mauritius, and this objection against the 
validity of the mortgage must therefore be re- 
pelled. 

As to the objection that Western's power ot 
Attorney is defective as it is not to be assumed 
that the Overend Gumey & Co. at its date was 
the Overend Oumey & Co., of 1855, we think 
that the objection as stated must fail. We ask- 
ed the Counsel making the objection if he was 
in a position to allege that there had been a 
change of partners in that firm. He admitted 
that he was not in a situation to make any po- 
sitive averment farther than to refer to the met . 
that Mr. David Barclay Chapman had ceased to 
be a partner. 

In this state of matters we cannot presume 
that there has been any change in the firm be- 
tween the dates of 8th May 1855, when the ins- 
trument was executed, and that of the I7th Nov. 
1858 when Mr. Western received his power of 
attorney. 

As to Mr. David Barclay Chapman being now 
out of the firm, that matter is unimportant 
as Western expressly holds his powers, and Mr. 
Chapman is accordingly fully represented in the 
suit as well as the firm of Overend Gurney & Co. 

Let us now notice the objection that the au- 
thority to grant a " hypothèque,^* or mortgage, 
must be in the form of a notarial deed or '' acte 
authentique " like the mortgage itself. 

It is true that there are authorities in France, 
of high standing, who maintain that the power 
from a proprietor to grant a mortgage over his 
estate can be given only in the form of a nota- 
rial deed or ^^ acte authentique** and that no 
writing '' scue seing privé " will be sufficient for 
this purpose. (See among the latest BiyiÂSB 
Bevue Doctrinale de la jurisprudence de la Coirs 
ns Cassation p. 708 Art. 76.) 

But there are authorities of at least equal 
weight on the other side. 

It appears to us that the latter opinion is the 
better one, or at all events by far the more con- 
sistent with the text of the law. which must be 
tbe primary guide of a Court of Justice. 

What is that text ? It is contained in Article 
1084 and following of the Code : 

" Le mandat, ou procuration, est un acte par 
" lequel une personne donne à une autre, le» 
'* pouvoir de raire quelque chose pour le man- 
" dant et en son nom." 

Art. 1985. — " Le mandat peut être donné ou 
" par acte public ou par écrit sous seing-privé, 
" même par lettre. Il peut être aussi aonné 
*' verbalement, mais la preuve testimoniale n'est 
'*. reçue que conformément au titre des contrats 
'^ ou des obligations conventionnelles en généraL'^ 

Art. 1988. — " Le mandat conçu en termes gé* 
" néraux n'embrasse que les actes d'administxa- 
« tion." 
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** S'U s'agit d'aliéner ou hypotliéquer, on de 
** quelque autre acte de propriété le mandat doit 
" être exprès.'* 

We thus perceive that the mandate maj be 
giren in either of tho three written forms of no- 
tarial act, private writing or letter, and in cases 
of small value even verbally, and still more when 
the law speaks of the kind of mandate with which 
we are here dealing, tiz : A mandate to authorize 
a mortgage or *• hypothèque,'' all that is said of 
it is that it must be express. Nothing is said of 
the necessity of having it in the form of a nota- 
rial act. And therefore, notwithstanding the 
ingenious commentaries on this article, in some 
of the French authors and in the course of the 
argument before us, we cannot take upon us to 
add the word authentique to the text. We are 
the more confirmed in the opinion we have ex- 

Eressed by the fkwjt that we find when the legis- 
kture wished to have mandates in that particu- 
lar and solemn form, it has distinctly said so. 
Example of this will be found in Art. 36 and QQ 
of the Code: 

Art. 36. — " Dans le cas ou les parties inté- 
" ressées ne seront point obligées de comparaître 
•• en personne, elles pourront se faire repré- 
** senter par un fondé de procuration spéciale et 
" authentique." 

Art. 66.— •* Les actes d'opposition au mariage 
*' seront signés, sur l'original et sur la copie, par 
'' les opposans ou par leurs fondés de procura- 
" tion spéciale et authentique ; ils seront signi- 
" fiés, avec la copie de la procuration, à la per- 
'' sonne ou au domicile des parties, et à VOmdei 
" de l'Etat Civil, qui mettra son visa sur l'ori- 
" ginal." 

It is also worthy of remark that if a regular 
*^acte authentique** were absolutely necessary 
to give authority to mortgage property in Mau* 
ritius, there is scarcely any part of the British 
dominions where such an act could be pro- 
cured, as the notarisJ system of France is not in 
use with us. We may remark, in conclusion of 
this part of our Judgment, that there is another 
answer to the present diÎBSculty, raised by the 
opponents of the demand of Mr. Western, by no 
means void of cogency probably, if it were ne- 
cessary to perform it. It will be recollected 
that, accordmg to the opinion already expressed 
by us, the instrument executed in iLondon on 
8th May, 1865, though not an •* acte authenti- 
que,** in our sense of the word, is nevertheless 
an operative instrument and is not null and void. 
^Jt is therefore in the position of what we call a 
wivate writing, or an *'acte eous $eing privé.** 
^ow such a writing, on being regularly deposit- 
ed by the parties with a Notary, as was done 
here by Mr. KcEino, acting as we think quite 
within his mandate, becomes equivalent to a for- 
mal " acte authentique** 

We are therefore of opinion that this objeç. 
tion to the claim of Mr. Western must also be 
lepeDed. 

• The last point pressed upon our notice by the 
creditors who oppose the daim of the parties 


from whom Western holds his authority wia 
that, in any view, the mortgage given in virtoe 
of the deed of 8th May 1855 could extend mùj 
over Virgima proper and not over BÊiaam\ 
which was sold along with'Ftryinta at the hu; 
and it would appear is sometimes included in tibe 
general name or Virginia. 

We are of opinion that this argument of the 
opposing creditors is a sound one. It will be 
observed that among the Estates over which tlie 
mortgage'was to extend by the deed of 8th May 
1855, appears •* Vtginia, formerly ** Eoêt-Widk 
** Park " consisting of about 893 acres of land, n» 
" tuate in the quarter of Grand Fort, with tbe 
*' houses, buildings, &c., and all the appurtenan- 
•* ces generally whatsoever." Now this description 
is precise and definite. The Estate Vtraimot 
consisting of so many acres, is given in pledge, 
and nothmg more. This is clearly exclusive of 
Fantaisie. Again we find the Estate jRia^otM 
mentioned in other parts of the deed as a sepa- 
rate subject, and it is a most reasonable pre- 
sumption that if the mortgage had been to ex- 
tend over that Estate, it would have been ex- 
pressly named as one of the Estates covered \fj 
the '* hypothèque,** for in such a case we camiot 
hold it to be embraced by the term VirgisMU 
We also find that the power of Attorney fo 
Mr. Western is expressed in similar terms. 
Nothing is said of Fantaisie. He is empowered 
to act in regard to certain estates specially mort- 
gaged to Overend Grumey & Co. Among those 
Estates appears Virginia, formerly called Bast' 
Wick Fark, consisting of about 893 acres of land« 
This is again exclusive of Fantaisie, 

So far therefore as the fund divisible in the 
present suit is the produce or sale price of the 
latter Estate, we are of opinion that the mort^ 
gage of Mr. Western's constituent cannot ex« 
tend over it. Accordingly, unless the parties 
can agree on the value of the two estates res- 
pectively, it will be necessaiT that a ventilatioil 
of the subjects be made, and we shall, if neces- 
sary, grant authority for that being done. 

The claim of David Barclay Chapman and 
Overend Gurney à Co. very much exceeds the 
third of the fund according to the share of E4» 
ward Chapman, so far as it relates to the Estate 
Virginia. As we think that their claim is gool' 
and ought to be sustained, it is unneeeeaary to 
go into the claims of the other parties on this 
part of the fund, as the preference in favor of te 
above named claimants more than exhausts it. 

The one third part of the price of Fantaisie 
remains to be dealt with. According to the stalt 
of the productions and titles, the claimaiits bar» 
ing the preferable right here are Messrs. Qteg^ 
son and Company, of London, for their debt tf 
£ 3,609, to wnom accordingly we award this ptfl 
of the fond in medio, being of opinion that tMf ;; 
have satisÂctorily answered the different olnee» 
tions raised against them, and have es tabli a n s i : 
their rieht in law to this particular portka 
the fund. 


We have now to consider the daims on 
price of the two third parts of the estates, 
cording to the Mollières. 
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Thoee partîef as we have already seen did not 
kjAeir sale price» 

The two thirds of that price therefore remained 

to Edward Chapman, as in right of the Ten- 

I, and we have to enquire how it falls to be 

nbuted among his creditors. Is it a portion 

Ilia general assets, unaffected by any prefe- 

loe established in &Yor of particiuar claimants^ 

id therefore divisible among his creditors ge« 

' r, in proportion to their debts, or do any 

(the competitors stand in a more favorable po- 

ton than the others, in relation to this fund, 

d are accordingly entitled to get access to it 

[preference to other creditors ? 

It is necessary that we should enquire what 
' ferences, if any, have been established over 
portion of the fund. 

it here there is a preliminary matter which 

be conveniently disposed of in this place. 

have already said that the MoUières have 

ïïAj seen cause to allege that the portion of 

pnce falling to be paid by them (i) under 

sale of 1853, is not now due, at least they 

red in the course of the argument, that the 

irt, before proceeding farther, should order 

^aeeonnt to do taken between them and Ed- 

^d Chapman and his representatives. 

fn support of this motion an affidavit was put 

I during the discussion, before us, by Paul Lisis 

>Dière. the husband of one of the purchasers, 

der that sale, in which he says that he verily 

'ieves that if a statement of accounts were 

up, it would be found that the purchasers. 

Ifollières, had paid off the sale price due by 

and that when Laffan transferred to Œed- 

les & Co. the debts then supposed to be due 

^he Mollières as purchasers aforesaid, there 

in &ct nothing due by Mollières, but on the 

Itraiy they were creditors of Laffan and the 

Ltatives of Edward Chapman. 

It does not appear to us that this request of 
B Mollières can now be listened to. It is made 
br the first time in the middle of the final dis- 
ïoarion in this case, in which the proceedings 
kave been going on since 1861. No suit has 
^tm brought during all this time to fix or ren- 
ier liquid any counter claims which the MolHeres 
Da^ allege tney have to compensate the liquid 
^bhgation in the deed of sale of 1853. and the 
ifBdavit contains nothing but the vaguest of 
iBegations. 

Again if the Mollières were not the debtors 
d the sale price why did they allow themselves 
be ejected from the estates by the ^^ exproj^iia* 
m forcée*^ of the Oriental Bans: ? Besides, it is 
uterial to observe that the ternis of various au- 
bentic instruments, to which they are parties 
nd which are produced in this case, are incon- 
iatent with the statement now made that they 
re not debtors to Edward Chapman and his re«> 
rese^tatiyes. We may cite, ior insfance, the 
Dtarial deed of date 16th November 1855, con- 
oning s ** Cession '' to the Oriental Bank by 
le finn Edward Chapman & Co. and the repre- 
sntatives of the deceased, Edward Chapman, of 


a claim of |$[ 66,666.66, due by the Mollières, and 
containing this clause : 

'' Déclarent, en outre, (the Mollières) se tenir 
'' Ip transport fait à l'Oriental Bank Corporation 
" pour bien et dûment signifié, et n'avoir entre 
'* les mains aucun empêchement ni aucune op- 
" position à ce qu'il reçoive son effet." Moreover 
we have the instrument under private signatures, 
dated Ist December 1855, between the Oriental 
Bank, Laffan and the Mollières, and to which 
some other parties intervened. In this latter 
deed we find the following clause : " Mr. Charles 
'' Adrien Mollière et Mme. Paul Lisis Mollière, 
" ^duly authorized by her husband) déclarent 
" donner main levée pure et simple de l'opposi* 
'* tion formée par eux aux poursuites en expro- 
" prîation forcée des biens Virginia et Fantaisie^ 
" commencées par TOriental Éank Corporation, 
" renoncer à la demande en nullité tant des dites 
" poursuites, que des contrats du seize Novem- 
'' ore mil huit cent cinquante cinq précités, in< 
'* troduite par eux et accepter purement et eim- 
** plement le transport en garantie fait à la dite 
*' Corporation par la maison E. Chapman & Co. 
'' et les représentants de M. Edward Chapman, 
" suivant acte au rapport de Me Guimbeau, No* 
" taire, en date du seize Novembre mil huit cent 

'* cinquante cinq, ainsi qu'il est dit ci-dessus." 

■ 

In the same deed and in a subsequent clause, 
the Oriental Bank, on the request of Laffan and 
the Mollières, consented to grant to those parties 
certain delays for the payment of the debt to 
which the Bank had right under the act of 16th 
November 1855. 

In the face of these deeds ; and in presence of 
the circumstances already detailed, we cannot 
grant the motion of the Mollières that the case 
should stand over till an account is taken be- 
tween them and the representatives of the late 
Edward Chapman. Let us then resume the 
question : What preferences, if any. have been 
established on the sale price of two thirds of the 
Estates Virginia and ÈantaiHe payable by the 
Mollières to Edward Chapman and his represen- 
tatives. 

It appears that on the 16th November 1855^ 
by a regular act passed before Mr. Guiitbeav, 
Notary public, the firm Edward Chapman & 
Co. and the representatives of Edward Chapman 
a.ssigned and conveyed to the Oriental Bank two 
thirds of the then available and disponible part of 
the sale price payable by the Mollicres under 
the sale to Edward Chapman and these parties 
in 1853. By the said deed of 16th November 
1855 the amount of the two thirds of the paid 
price then disposable was fixed at $66,666.66 and : 
this amount was assigned to the Bank '* pour 
" garantir, jusqu'à due concurrence, à la susdite 
" Corporation, le paiement, de la somme do $177, 
" 159.34, qui lui est due par MM. Chapman &, 
" Co. et les représentants de M. Chapman, pour 
" raison de billets à ordre, &c." The Mollières, 
as we have already seen in a previous part of 
thill judgment, are parties to the deed and de- 
clare : " Se tenir le transport fait à l'Oriental 
" Bank Corporation pour bien et dûment signi- 
" fié, et n'avoir entre les mains aucun empéche- 
" ment ni aucune opposition à ce qu'il reçoive 
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" son effefc.*' By an autlieatic instrument of 
tbe same date, Edward Chapman & Co., and the 
représentatives of Edward' Chapman granted a 
mortgage following on the said assignment, over 
tHeir Estates in Imtnritius, in favor of the Bank* 
An inscription was taken by the Bank» of the 
date of 27th November 1855. 

We have already seen that on 16th February 
1858 a transaction was entered into with the 
heirs Cantin, by Laffan and the other represen- 
tatives of Edward C hapman and the Mollieres, 
on which certain deed followed, as above recited, 
resulting in an inscription being taken, of date 
the 8th December 1858, on both Estates, in &• 
Tor of those heirs, with a certain priority. We 
have now to notice another security granted in 
favor of Messrs. G-ledstanes & Co., of London, 
over the portion of the fund with which we are 
now dealing. On the 28th October 1858, Michael 
Laffan, as holder of the rights of the heirs of 
Edward Chapman and of the representatives of 
Edward Chapman à Co., assigned to Messrs. 
Ghledstanes à Co., in the following terms, the debt 
which had already been assigned to the Bank. 

The deed sets forth that Messrs. Gledstanes 
& Co. are creditors of Mr. Laffan and of Messrs. 
Edward Chapman & Co. in a sum of £5,216.9.10 
in virtue of a Judgment of this Court of date the 
24th April 1858. That besides another sum of 
£5,250 was about to £edl due to Messrs. GHed- 
Btanes & Co. That the debtors were not ready 
to pay, but that the creditors had consented to 
grant a delay on condition that certain payments 
to account should be made, and certam sugars 
coDsimed as security to the creditors, and far- 
ther the deed declared that " Messieurs Burnett 
^' et Douglas, au nom et comme fondés de pou- 
'' Yoirs de M. Laffan déclarent céder et trans- 
^ porter à MM. Gledstanes & Cie., la somme de 
'' soixante six mille six cent soixante six piastres, 
^' à preq^ et recevoir avec toute préférence et 
'^ priorité sur le cédant, sur ce qui est dû à M. 
" Laffan comme étant aux droits des héritiers et 
'* représentants de M. Edward Chapman par M. 
" Charles Adrien Mollière et Madame Marie El- 
" vina Mollière, épouse de M. Paul Lisis Mol- 
*' lière, tant pour balance de compte courant que 
" pour solde du prix de vente des biens de Fir- 
^^ ginia et Fantaine au quartier du Grand Fort. 
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'* La dite créance a déjà été transportée sui- 
vant acte au rapport de M. Gvihbeau, notaire, 
en cette De, en date du seize Novembre mil 
huit cent cinquante cinq, à la Banque Orien- 
tale, en garantie d'ane créance plus considéra- 
ble qu'eUe avait sur la maison Edward Chap- 
man & Cie., et sur les héritiers et représen- 
tants de M. Edward Chapman. Sur la dite 
créance, qui s'élevait à cent soixante dix-sept 
mille cent cinquante neuf piastres, MM. Bur- 
nett et Laffan, ès-qualités, déclarent qu'ils ont 
Sayé une somme d'environ cent mille piastres, 
e sorte qu'il ne reste dû à la Banque Orien- 
tale qu'une somme à peu près égale à celle 
mentionnée ci-dessus. 


** Le présent transport est fait aussi pour ga- 
" rantir à MM. Oledstanes & Cie. le paiement 
" de la somme de dix mille quatre cent soixante- 
" six livres sterling, neuf snellingB, dix pence, 


*' montant des deux termes ci-desBiuinenti( 
" de £5216.9.10 et de £5,250, nlus des Mk 
" qui sont dûs, ou qui seront dûs sur ces 
*' sommes et des frais. 

^' Le présent transport n'aura d'effet définil 
'* qu'après le paiement de ce qui reste dft i I 
'' Banque Orientale, en capital et intérêts, -^ 
" il aura partiellement effet au fur et à me 
" jusqu'à concurrence des sommes qui hi 
** successivement payées. 

" Et le présent transport étant &it en ^ 
'^ tie de^la créance de M. Gledstanes & Cie. i 
'' éteint ou réduit d'autant par le paiement 
*' ou les paiements partiels qui pourront leur i 
'^ faits directement par MM. Edward Chapi 
'' & Cie. ou par M. Laffan. 

^* Faute d'exécution deft clauses et conc 
^* ci-dessus, MM. Gledstanes & Cie. ent 
" immédiatement dans l'exercice de leim 
** pour les faire valoir comme ilsTavisertmi'* 

By a deed under private signatures dated 
December 1859, to which the Oriental Bink, 
heirs of Edward Chapman, the represent 
of Edward Chapman & Co. and the Mof 
were parties, on the recitad that by the 
notarial deeds above referred to passed by 
GvncBEÀir, on the 28rd December 185é aiidi 
16th November 1865, for security of the Oi 
tal Bank of the debt due to them, two moi 
had been given, and an assignment had 
made to the Bank for the sum of 566,666.( 
the sale price due by the Mollières of the Eat 
Virginia and Bantouiê^ and in return the ^ 
had granted delay for the payment of the 
and it had been stipulated thiat in case dl 
proceeding being taken by other creditoi 
Chapman & Co. or of the succession of 
Chapman of the failure to meet the coi 
of the deed of I6th November above menti< 
the delays should not be granted and the 
might insist in all its claims, the deed 
the setforth that these two cases had 
and that the Bank had accordingly 
properties of Virginia and IhiUaine and 
proceeded to sell the estates by ' 
foTcéer 

That these proceedings were opposed byj 
Molhères and divers suits had been raised 
the Bank, by these parties and by the widow 
son of the late Edward Chapman, and by *' 
Gledstanes A Co., and with a view of puttâ 
end to all these proceedings,the Mollières 
to grant a discharge of the opposition enl 
the suit for their expropriation from the 
Virginia and Fantaisie and to renounce all 
for the nullity of the deed of 16th No\ 
1855 and to accept purely and simply the 
sion in guarantee made to the Bank bj the ~ 
of Edward Chapman & Co. and the repre 
tives of Edward Chapman according to the] 
tarial deed of 16th November 1855. 

Mr. Laffan, so far as might be necef 
cepted the said act of assignment and the 
deed passed with the Bank in regard to the 
due to it ; which was then stated to be 
to ^ 69,467.90 as at 18th January 1859. 
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Bank, in return, granted certain delays for the 
narment of tho principal and interest of the 
deot, with the condition that if the stipulated 
payments were not made or the other creditors 
took actire measures, the proceedings for forcible 
ejectment might be resumed. The son and win- 
dow of the late Edward Chapman were intervene 
ing parties to this deed and declared their acccp- 
timce of it and its condition. 

Messrs. Gledstanes were also intervening par* 
ties and renounced a suit which they had raised 
against the Bank in nullitj of the deeds of 16th 
November 1855, and a suit at their instance for 
the suspension of the demand of the Bank for 
forcible ejectment. 

Such was the position of these different par« 
ties down to a comparatively recent date in the 
present proceedings. 

It now appears that the Oriental Bank has 
been paid from other sources.* This will let in 
the heirs Cautin who come next, as we have aU 
ready seen, in the order of time and preference. 
Bat as their claim does not exhaust this portion 
of the fund, the important question arises whe* 
ther the Inscription taken by the Bank will ac- 
crue after the heirs i'antin exclusively to the bo« 
nefit of Oledstanea &, Co. to whom the said as- 
signment was made, but who themselves have 
taken no Inscription on the assignment in their 
favor. If it does accrue to Gledstanes & < o. 
exdusively, and not to the creditors generally, 
Gledstanes & Co. will have a preference over 
the other creditors as to this part of the fund, 
to the extent of their debt. 

This appears to us to be tho real and serious 
question between the contending parties here. 
Some other points were indeed discussed be- 
tween them, as for example the title of Laffan to 
assign to Gledstanes & Co. or to any other cre- 
ditor, the Heirs Cantin for example, and the al- 
leged uncertainty in the conveyance to Gled- 
stanes & Co. arising from the clause of assign- 
ment : " sur ce qui est dû à M. L&ffau comme 
*' étant aux droits des héritiers et représentants 
*' de M. Edward Cliaptnan^par M. Charles Adrien 
*' Mollière et Mme. Marie Elvina Mollière, 
*' épouse de M. Paul Lisis Mollière, tant pour 
" balance de compte courant que pour solde du 
" prix do vente des biens de Virginia et Fantai* 
" *îc." Now, as to the first of these points, it ap- 
pears to us that Laffan was fully vested with the 
power of disposal of the estate of the late Ed- 
ward Chapman under the deed o^ 7th May 1855. 
The deed, among other vesting clauses, declares 
that " the sole and exclusive control, manage- 
** ment and disposition of the said estates and 
^ properties shall be vested entirely and exdusi- 
*' rely in the said Robert Michael Laffan, his 
** heirs executors &c. with full and uncontroll- 
" ed power to make such arrangements by sale 
" or mortgage of the same, or any part thereof, 
*' as to him shall from time to time seem meet, 
*' for the purpose of paying off or discharging tho 
" incumberances affecting the properties, sub- 
" ject only to the obligation of rendering annual 
" accounts to George Chapman, son of the late 
" Edwurd Chapman." 

«SmToL n, PagsSl, and Vol. ^, FiAgo 165, of tlwae 
Beports- 


At to the second question, we think the ob« 
jection is untenable. 

When we look at the deed of 16th November 
1855, expressly referred to in that of 28th Oc- 
tober 1858, we see that the amount of the por- 
tion of the sale price transferred was fixed at $66,- 
666.66. This amount was reported in the con- 
veyance to Gledstanes and Co , and notliing be- 
yond it is now asked. It will be remarked that 
Gledstanes & Co., do not ask payment of any 
sum as the balance of any account current due 
by the Mollieres to Chapman*8 représentative*, 
and we do not think that the mere mention of 
an account current, in the manner here done, 
vitiates the assignment of the balance of the un- 
paid price of" Virginia " and " Fantaisie," It 
appears to us that it was plainly the intention of 
the parties to assign the balance of the unpaid 
price, subject of course to the previous convey- 
ance to the Oriental Bank, whether there was 
any balance in the account current or not. We 
do not think therefore that there is any such 
uncertainty, as to what really was conveyed to 
Gledstanes & Co., as to vitiate their titles of as- 
signment. 

We must now proceed to examine the main 
point in dispute between the parties here, vig. 
the effect, with regard to Messrs. Gledstanes & 
Co., of the inscription taken by the Oriental 
Bank, on 27th November 1855, upon the assign- 
ment in its favor Can that inscription, now 
that the Bank is paid off, benefit Messrs. Gled- 
stanes & Co. who held a later assignment of the 
same debt ? (S. 20-1-267 ; 30-1-376 ; 42-1- 
801. (hntrà. DrvEBGiEB. Vente 422, 8. 32-2- 
210.) 

There is matter of principle invested in this 
question of considerable importance ; we mustr 
tnerefore resort to the text of the Code which 
bear upon the question. By Ar^. 2148 of the 
Code it is enacted : 


" Pour opérer Tinscription, le créancier repré- 
" sente, soit par lui-même, soit par un tiers, au 
*' conservateur des hypothèques, l'original en 
" brevet ou une expédition authentique du juge* 
** ment ou de Tacte qui donne naissauce au pri- 
•* vilège ou à riiypothèquo." 

'* Il y joint deux bordereaux écrits sur papier 
" timbré, dont Tun peut être porté sur Texpédi- 
" tion du titre, ib contiennent : 

'' lo. Les nom, prt^nom, domicile du créancier, 
" sa profession s'il en a une, et Tclection d*un 
" domicile pour lui dans un lieu quelconque de 
" Tarrondissement du bureau, 

'* 2o. Les nom, prénom, domicile du débiteur, 
" sa profession s'il on a une connue, ou une 
" désignation individuelle et spéciale telle que le 
" conservateur puisse reconnaître et distinguer 
" dans tous les cas Tindividu grevé d'hypo- 
" thèque. 

'^ do. La date et la nature du titre; 

'' 4o. Le montant du capital des créances ex- 
I primées dans le titre, ou évalué par rinscii« 
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*' rant pour les rentes et prestations, ou pour les 
'* droits éyentuels, conditionnels ou inoétermi- 
" nés, dans les cas où cette évaluation est ordon- 
" née, comme aussi le montant des accessoires 
** de ces capitaux ; et Tépoque de l'exigibilité, 

** 56. L'indication de l'espèce et de la situa- 
** tion des biens sur lesquels il entend conserver 
^ son privilège ou son hypothèque. 

'' Cette dernière disposition n*est pas néces- 
^' saire dans le cas des hypothèques légales ou 
^ judiciaires ; à défaut de convention, une seule 
" inscription, pour ces hypothèques, frappe tous 
''les immeubles compris dans Tarrondissement 
** du bureau." 


From this article, which lies at the foundation 
of the whole hypothecary system of the Code, 
we gather that toe creditor in person, or repre- 
«ented by any third party, may inscribe the 
mortgage. It is plain tnat the leading objects of 
the law are to give publicity to the mortgage, 
and to identify completely the parties concerned 
and the immoveable subjects in which the seen- 
rity is to extend ; it is not necessary that the 
creditor making the inscription should take it 
in his own personal name, although this was 
pleaded by tne opposing parties here. This is 
shewn by a reference to Art. 2108 of the Code, 
which preserves the right of the vendor, without 
a special inscription in his personal favor and in 
his personal name. So Pebstl tells us in his Be-- 
gime Hupothécaire, V. 2, p. 82, on Article 2148 
of the Code:— 

" Mais si la créance pour laquelle on veut con- 
'' server Thypothèque a été transportée, au nom 
*' de qui sera prise l'inscription r Elle pourra 
*' l'être, sans doute, au nom du cessionnaire, en 
** faisant mention de l'acte de transport ; mais 
*' quid, si l'Inscription ne présente encore que le 
** nom du cédant ? Î9e pourra-t-elle pas être dé- 
'* clarée nulle, comme n'indiquant pas le nom du 
" véritable créancier ? *' 

** La négative résulte de tous les principes du 
*' droit. Suivant la L. 8 du Code de ELoered Tel 
^ Ad Vendit, celui qui a transporté une créance 
** en reste toujours le titulaire légal, et son ces- 
" sionnaire n'obtient qu'un mandat, à la vérité 
" in remêuam, une action utile pour s'en appli- 
** quer le résultat. 

*^ C'est ce qui fait dire à La G-lose sur cette loi 
*' que le cessionnaire peut toujours agir au nom 
** an cédant, en vertu de l'action directe. Semper 
*' uHUe dabitur proeuratori in rem suam, euo no» 
*' mine direeta, nomine ereditorie. 

" Et qu'on ne pense pas que ce soit là un 
*' principe que nous devions à la subtilité du 
'* droit romain ; tous nos auteurs n'ont qu'une 
** opinion sur cette matière." 

The authority of Teoploko is equally explicit : 

** Si le cédant a pris, avant le transport, une ins- 
*' cription de nature à conserver son privilège, le 
** Cessionnaire en est investi par l'existenoe mè- 
^ mn de la Cession, et le bénénce de l'inscription 
^ lui profite, de telle sorte, qu'il n'est obligé de 


faire aucun ad^e de publicité poor mettre ta 
grand jour les nouveaux droits qu'il acqmit 
Et. en effet, qu^importe aux tierÉ intéressés 
quo les droits du cédant soient exercés person, 
nellement par lui ou par quelqu'un qui le re* 
présente ? Néanmoins, il est prudent que k 
Cessionnaire prenne une inscription en son 
nom personnel. Car un cédant de mauvaise foi 
pourrait, d'accord avec les créaneiers, donner 
main levée de son inscription et nuire au ces- 
sionnaire ainsi qu'on Ta vu dans une espèce 
jugée par la Cour do Cassation, le 5 Septembre 
1813. ^ 

" Art. 264. Mais si le privilège* n'était pM 

inscrit lorsque la cession a eu lieu, alors c'est 

' au cessionnaire à prendre inscription, et il peut 

* le faire comme aurait pu faire le cédant Ini- 

' môme. 


'* U suffit ou'il prenne inscription en vertu du 
** titre du céoant. Il n'est pas nécessaire qu'il 
*' fasse mention de la cession, quan»! même il 
" })reudrait inscription en son nom personnel ain* 
*' si que l'a jugé la Cour de Cassation, par son ar 
'' rêt du 25 Mars ISlG.^Frivilègee et Mypoikè. 
ques^-^-Vol 1, Art. 568. 

Ik Dalloz we find the following opinion : 
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" C'est un point aujourd'hui reconnu en juri»* 
prudence, que le cessionnaire d'un titre die cré* 
ance inscrit profite de l'inscription prise par 
son cédant, et qu'il n'est pas obligé ae s'ins- 
crire personellemeut pour rendre l'acte deeer 
sion manifeste aux yeux des tiers. Qu'importe^ 
en effet, à ceux-ci que les droits du cédant 
soient exercés par lui personnellement ou par 
un autre qui le représente. 

" Le Créancier peut évidemment se faire rem» 
placer par un mandataire pour recueillir le bé- 
néfice ae son inscription ; or tout cessionnairs 
est comme un mandataire ; il est qualifié par 
les lois romaines, de proeuratar in rem emm 
ayant l'action utile contre le débiteur, comme 
le cédant à l'action directe. (Conf : M : M : 
Tboloko t. 1. No, 863 ; Flajtoif Tr. des 
hyp. inédit.) 

" Il résulte de là une double conséquence, la 
première que le cessionnaire peut prendre inr 
cription sous le nom du cédant qui reste ainsi, 
aux yeux des tiers, le propriétaire apparent 
de la créance ; la seconde, qu'il peut égale- 
ment prendre inscription en son nom person- 
nel, même avant l'enregistrement et la signi* 
fication de l'acte de cession au débiteur, et 
quoique cet acte de cession soit un acte eouft 
signatures privées. " 


(BxPKBTOntE) Privilèges ^ Hypothèque», Art, 
1497-1498. The authors above quotea support 
their doctrine by a reference to Tarions decided 
cases. 

We are therefore satisfied that the hypotboe 
taken by the Oriental Bank in its own name, 
was a valid and efiTectual one. 

Again it is a fixed rule of our law that anj 
assignment of a claim carries with it the whofe 
accessories of the debt 
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' '^LRTairt0oae«niott d'une eréanoeoompfend 
" kl aeetwoiies de la eréaace tels que caution, 
* prifilege et hypothèque. '* Code Givii. Art 
1692. 

It appears to na that when a mortgage is ralid- 

ij taken upon a daim, that mortgage becomes, 

10 to speak, a positive reality and an existing 

ioeidsiitofthe ereaneeor daim, accompanying 

aad going along with it till the claim itself is 

àm&ktAj eztànguiahed by payment. It is a 

eortaia advantage or benefit, accruing to the 

claim, by whicbthe claim becomes so much the 

more valaable, and when the inscription is duly 

taken, perfected and published in the Books of 

the Conservator to all the world ; we see no au- 

tbonty in reason or nrinciple, or in any text of 

the law, for holding that the mortage ia to fall 

and be as it were, according to our practice, ro* 

i/ée or deleted from the Books of the Conserva- 

[• tor. When tbe debt has been paid off from 

lome other source, altho' the claim haa not been 

liquidated but has merely passed into the hands 

of a hmâfide on^us holder who has paid full 

value for it, why should the actual holder of the 

elaim not get the benefit of any mortgage which 

Las been taken upon the claim, and which by 

the law ia expressly declared to be an accessory 

of the claim, an incident which, as part and par* 

eel of it, accompames it wherever it goes. 

It will be observed that the fullest publicity 
haa been given to all the world. No one can 
aay that the thing has been done in a comer and 
out of the reach of any fair inquirer. But it was 
ai]g[aed here can a thing done by one peraon be- 
nefit another ? How can the mortgage taken 
' \fj the Oriental Bank benefit Messrs. Gled- 
annes &, Co., who never took any mortgage for 
tjiemaelvea ? But the answer, we think, ia sa- 
tîafactory. Let us look at the precise facts : In 
185^ the Bank, in security of a large debt due 
to it, procured a conveyance of the sale price 
owing by the Mollieres. and very soon thereaf- 
ter had an inscription thereon duly inscribed at 
fte mortgage office. Here then we had an as- 
signment properly secured by mortgage. 

To the original and existing claim something 
had been legally and regularly superadded, viz. : 
sn aeeesaory called in law a mortgage or ^' hypO' 
^Aè^Mi*' So the matter stood when the convey- 
ance was made in favor of Gledstanes & Co., m 
1858; the meaning and effect of which waa 
to give them the benefit of the claim when the 
Bank should be aatiafied. 

Now snrely they were entitled to nay they had 
got a conveyance of the claim or crtaiice as it 
then stood with all its incidents and accessories, 
supposing the Bank had been then paid off from 
some other funds could it be maintained that the 
Inscription was to vanish and fly off ? We think 
not, the mortgage stood effectual for securing 
the debt to the owner of the debt, whoever he 
might be. The claim, with the mortgage upon 
it, would then according to our view have ac- 
eraed to GHedstanes & Co., and we see no reason 
why a different result should follow because the 
payment of the Bank has been of a later date. 

We are therefore of opinion that the claimants 


Oledttamê^t Ob..now that the Bankia out of the 
field, are entitled to be ranked for the sum of 
$53,832.85 with interesta and costs, next after 
the Hein Oantin, who would prime them in 
any view on this part of the fund, viz. : the 
i of the estate accnieing to the MoUieres. 

We shall conclude this Judgment with a sum- 
mary of the results of our Decision ; 

The Court consider that Joseph Withers can- 
not rank among the mortgaged Creditors of Vir- 
ginia and Ihntaiêie estates. 

Bepels the objection to the claim of David 
Barclay Chapman and Qverend Gumey & Co., 
but finds that their mortgage can extend only 
over the one third of the price of Virginia es- 
tate, formerly East- Wick Fark, and not over Fan- 
tame. 

Finds that Oregson & Co., of London, for their 
debt of £3,609 hare established, their right in 
law to the one third part of the price of Fati- 
tame, 

Befuses the motion of the Mollieres that the 
case should stand over till an account is taken 
between them and the representatives of the 
late Edward Chapman. 

Is of opinion that the Oriental Bonk Corpora- 
tion, having been paid from other sources, the 
inscription taken by them must accrue, after 
the heirs Cantin, exclusively to the benefit of 
Gledatanea & Co. 

Dissallows the claim of Mrs. Charles Molliere 
and orders as follows : There remains to be di- 
vided, on the sale price of Virginia and Fantaisie 
Estates, and on the balance of the produce 
of certain sugars consigned to th^ Oriental 
Bank during the sequestration of those es- 
tates, after deducting the sum of ,$27,010,82c. 
due for balance of account to the sequestrator, 
and that of ^67,dl5,91c. for various sums falling 
to privileged creditors, the costs of Ordre,** 
Oovemment dues, vendors' rights, wages of la^ 
borers on the estates and medical attendancOi a 
sum of j9I61,828,71c. 

The claims of Mme. Paul Mollière and of the 
heirs of Mme. Jean P. Mollière, being admitted by 
all parties, were ordered to be paid in the course 
of tne trial. 

lo. On the share of the divisible sale price ai- 
feringto Virainia And FaTttaisie reBpectivelYheing 
ascertained by ventilation, or being agreed upon, 
Mr. Western, as representing Mr. David Barclay 
rhapman and Messrs. Overend Oumey A Co. 
wiU be ranked on the one third of the price of 
Virginia, for the sum of £62,092,188. with inter- 
est and expenses. 

« 

This claim will more than absorb the fund. 

2o. Messrs. Oregson & Co. of London, will be 
ranked on the third of the price of Fantainefor 
the sum of £3,609, with interest and expenses ; 
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it mey be eipectod thmt this clnm will mora 
tluut «shaiut the fimd. 

3o. On tli« otber two thirds of the isle price 
of the Estates Virginia and Foittttine, will be 
collocated, lo. The heirs Cantin, for the sum 
of ,^,809,69c with interest and costs, and 2o. 
lusan. Oledatanea &, Co. of London, for the 
sum of £10,466.9,10. with interest and costs. 

These claims will eihuuBt the fund. 

The coBta of the Oriental Bank to be consider- 
ed and paid as costs of" Ordre. " 


We may resume briefly in the following terms 
and figures the distribution of the sale price of 
the sugar estates Virata and Ibntatie, as esta- 
blished by the above Judgment. 

These Estates belonging for one third to the 
représentatives of M H. Chapman, and for two 
thirds to Messrs. Mollière, bad been sold in 1861 

for a price of ,$250,000.00 

now to be shared. 

But of that sum has been deduct* 
ed, for the Balance of Account of 
SequeetratioQof theEstates, accrue- 
ing to the Oriental Bank, the snm of 27,010.82 

Leaving a balance of ^{222,989.16 

To this balance is to be added the 
sale price of 1055 bags of Sugar, 
being the balance of the sugars con- 
signed to the Oriental Bank daring 
the Bequestration ; say 6,155.44 

Whereby the snm to bo distribu- 
ted among the creditors of Chapman 
& MoUiCres amount to ,^229,144.02 

Out of the whole amonnt of that 
sum it has been allotted to several 
creditors holding privileged claims 
on the Estates, sucn as privileges of 
Vendors, Costa of "Ordre" and of 
Begistration, Wages of laborers. 
Medical cares, Ac. &a .. ^7,815.91 
and to Mod. Paul Mol- 
lière and the heirs of 
Mad. Jean Pierre Mul- 
]iëre,for their legal mort- 
gage ariaing out of mar- 
riage contractu, a sum in 
principal of about ... 4,000. 


Total amount ... $ 71,315.91 
Leaving a balance of ... £167,828.71 

Whereof i for the cre- 
ditors of K Chapman, 
•ay 5152,609.54 

And \ for the creditors 
of Messrs. Mollière say 105,219.17 


Total amount of... ,8157.828.71 


Out of the third accrueingto the creditors of 
E. Chapman, the portion of the sale price of 
Virginia proper shall be applied to the daim of 


Masera. David Bsrelur Cbaimuui and Onrad 
Qumey & Co., and the portion of the niica of 
fantaisie prt^>er shall be applied to the i-fcirn of ' 
Messrs. Oregson & Co. 

So that the respective prices of I^'sta ud 
0Î Fantaisie will have to be determined hereaitR 
by way of " Ventilation." 

The two thirds of the sale price of Tiiyimt 
and JRtntaine accrueing to the creditors it 
Messr*. Mollière, shall be applied first totb 
payment of the claim of the hein Cantin, isd 
the Balance to the clain} of Messra. Glediteici 
& Co. 
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SVPIKMB C0URT. 


SïïBEirCHiBE J>U DIXIÈME. — AbSIOKATIOK SK HE- 
CEPTIOK D2 LX CAUTION. — ^VacANCES,— ObB&E 

DF JuoK— Motion. — Abt. 832 C. P. C. 

CM qui faU une surenchère du dixième daitjbur- 
fftr caution et aeeigner les Défendeur % à traie 
jourty devant la Cour, pour la réception de la 
Hie caution, 

&^au jour fixé pour V audience^ {par un Ordre 
dre du Juge en raieon dee vacances) tvutee lee 
eautei ont été renvoyéee à huitaine^ le eurenché" 
riueur doit, à peine de nullité de ea eurenchère, 
faire mentionner sa cause à la nouvelle audience, 
bien que cette cause soit déjà sur le rôle pour 
pour être jugée à son tour» 


OVTBlDDma OP QNE TENTH, — SUMMONS FOB AD- 
MISSION OP THE SECURITY, — VACATIONS, — 

Judge's O&deb,— Motion.— Abt. 832, C.P.C. 

lake Summons for the reception of the security 
which an outbidder for one tenth gives, must he 
made returnable before the Court tciihin three 
days. 

on the day when the summons has been made re» 
tumable (by a Judge^s Order on account of the 
vacations) all the causes have been postponed to 
another day, the outbidder must, although his 
cause is already on the Cause list to be tried in 
its turn, move on the last mentioned day, or the 
summons lapses and the outbidding is annulled. 


BEOWK.— Plaintiff, 
Venus 

m 

DANTIEE & OES.,— Defendants, 


Befoze: 

The Honorable Mr. Justice Bestel and 
The Honorable Mr. Justice Coun. 

Hon. V. Naz,— of Counsel for Plaintiff. 

J. Q-. Tessieb,— Pltiintiff*B Attorney. 

Hon. L. Abnaud, — of Counsel for Defendants. 

J. PioNiauT,— Defendants' Attorney. 


leth May 1866. 

In this case, Purey Dantier, one of the Defen- 
dants, had purchased from Eeno Paris, another 
Defendant, a small portion of land with build- 
ings and appurtenances erected thereon, and si- 
tuate at Ghros Euisseau, in the District of Savane, 
&r the sum of fi^M. 

The Plaintiff,^ William Brown, a creditor ha- 


ying an inscribed " hypothèque " upon the land 
in question, being anxious to make an outbid- 
ding of one tenth over and above the original 
sale price, served notice of his intention on the 
vendor and purchaser, also on one François Le- 
long, the original debtor, and on the 29th Sep- 
tember 1866, obtained a Judge'e Order for leave 
to call the Defendants before the Supreme Court. 

The Order granted was special, and allowed 
the Plaintiff to call the Defendants before the 
Court, on Tuesday, the 17th October 1865. 

On 17th October 1865, the Bar moved for an 
adjournment of the Eules and cases until the 
Tuesday following ; that prayer was granted and 
all Eules and Orders returnable on the 17th Oc- 
tober, thus specially stood over until Tuesday 
October 12th. The Order in question was one 
of those. 

On Tuesday, the 24th October, the Plaintiô, 
who. on serving the Judge's Order, had summon- 
ed the Defendants to appear on the 17th or las 
soon after as the Court might take cognizance 
of affairs exceeding £100, did hot move on that 
day, nor as far as we see, until the first of 
March. On the 20th day of March 1866, the 
matter, which had been entered on the Cause- 
paper, was called on for trial, when the Hon. L. 
Ahnaud of Counsel for the Defendants objected 
and argued that it was too late. My client has 
paid his purchase price and it would be very un- 
fair that he should run the chance of being 
ousted when the creditor has let slip the time 
within which he could make an outbidding of 
one tenth. 

By Art. 832 of the Code of Civil Procedure, 
the summons for the reception of the security 
which an outbidder must give, must be made 
returnable before the Court in 3 days, under 
pain of nullity. Hereon account of the vaca- 
tion, the Plaintiff got a special Order making 
his summons returnable on the 17th. Why did 
he not move? The time has gone by, the sum* 
mens lapsed. 

The Hon. V. Naz : — We put the cause on the 
Cause-paper, it was not reacaed, it is sufficient 
for us that the cause be on the Cause-paper ; 
the law says : " assignation à trois jours." 


JUDGMENT. 

The law is very clear. — Art. 832 of the Codo 
of Civil Procedure old tcx. 2nd. parag. is thus 
worded : 

" L'acte de réquisition de mise aux enchères 
contiendra, à peine de nullité de la surenchère, 
l'offre de la caution, avec assignation à 3 jours 
devant le même Tribunal, pour la reception de 
la dite caution, à laquelle il sera procédé som- 
mairement. " 

The delay is short and peremptory *' à peine 
de nullité ; " nay, the matter is to be summarily 
dealt with by the Court, and very properly so ; 
the bona fide purchaser is exposed m private or 
extra judicial sales to lose his bargain when a 
creditor having an inscribed hypothec choses le* 
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gftily to make an outbidding of one tenth on the 
first Bale pri<*e, bat the bona fide purchaser ought 
to know his &te. and ought to know itprompâj. 
Nothing is bo contrary to our \aew8 as to yield 
to nuUitiea which may sometimes really check 
the exercise of a legal right, and we are in most 
cases happy to find authority to mitigate the se- 
▼erity or the law. In this case the authorities go 
no farther than this, (Cass 20.1.3S2) that the 
outbidder may summon for a da/ posterior to 
the three clear days required by Art. 832. pro- 
Tided the sammons be for the first day that the 
Court will sit, and in reality the Plaintiff hero 
has had the advantage of this rule. The Plaintiff 
applied for a " surenchère" on the 29th Septem- 
ber ; the term ended on the 30th September The 
Judge in Chambers gave him leave to summon in 
obedience to Art. 832, for the 17th October, the 
first day of Term for the sittings of the Supreme 
Court in Banc. The Plaintiff had a further de- 
lay of one week on account of the peculiar cir- 
cumstance mentioned above. On the 25th he 
made no sign, nor the day after, and yet Article 
832 not only says that the summons shall be 
Tetumable 3 days after, bat that the Court shall 
deal summarily with the matter. 

We are told that the cause was put on iiie 
coxme paper. In ordinary cases that is quite cor- 
rect, bat the motion for a *' surenchère " of one 
tenth and the acceptance of the security to be 
given is not an ordmary case ; the text of the 
Article sufficiently points that out, and the 
Plaintiff knew that so well that, in his summons, 
upon the strength of the Judge*s Order he calls 
on the Defendant to appear and answer him on 
the 17th October or as soon as the Court shall 
take cognizance of civil cases. 

Of course, if the Plaintiff can show that the 
cause could not be reached, that he gave the ori- 
ginal purchaser an apportunity of trying the 
matter on the day of the return of the sum- 
mons or as soon after as practicable, and 
that the Court having to deal with other busi- 
ness ordered this application to take its turn, 
this case would be in quite a different position. 
It is not possible for the Court to take every 
case on the same day, it is rarely possible to 
take every motion, or every similar summary 
application on the first day of Term, and *' ex ne- 
-eetntate ret, " some must stand over till the next 
motion day, or at least Court day ; but in this 
case the matter was not mentioned : the Court 
took motions and summary applications on the 
25th October and constantly after, and heard 
nothing of this application which by law, should 
have been summarily dealt with. The Judge's 
Order of the 29th September 1 865 fixed special- 
ly the 17th October 1865 as the dajr for which 
the Plaintiff might summon the Derendants for 
the purpose set forth in the Prœcipe is that anr 
Order be given calling upon the Defendants to 
shew cause, on the day to be appointed by the 
Judge at Chambers and the purpose set forth 
in tne prœcipe *' why an out bidding intended 
to be made according to the provisions of Art 
S32 should not be declared valid on that day ; " 
as already stated, the out bidder did not move. 

Both technically, and what is a great deal 
more important, in principle, the requirements 
of the law have not been obeyed. 


We are happy to find that, in this case, then 
is no allegation of any manœuvre tending to de- 
feat the legitimate rights of those who m\AX 
have wished to purchj»e the plot of groand m 
question ; there has been no allegation to tbs 
effect that the sale price was below the real yt* 
lue of the property ; and the Plaintiff has but 
himself to olame if he has not taken advaD* 
tage of an Order which, sufficiently broad, aa it 
stood under the circumstances was neceaaarfly 
special, and could not easily be enlarged except 
by consent, or another Order. 

The application most be dismissed with coatc 


BAIL COIJftT. 


ApPIX n'UK JUOEMKNT DE MaOISTSAT STirCT- 
DIAIBE, — BuPXpi ILLÉGAL D^UK ImKIGEAST 

IiTDiEK, — Peute, — Phocéduee SUB ' Apm>— 

NOTIFICAIION AU PeOCUBEUB GiKsEiL, — 

Obd. No. 15 DE 1852. 

Za partie faUarU Appel iTun Jugement de Ma^ 
triât Stipendiaire n*ayant pa8 notifié 9on Aefe 
d'appel aux Intimés, aux termes de V Article 19 
de V Ordonnance 15 de 1852, et le Froeureur 
Général n*étant point tenu de paraître d'officà 
dans la cause, pour la Couronne, F Appel a ék 
rejeté avec dépens. 


Appeal fbom a Jitdgment of Stipenbiabt Ki- 

OISTBATB,— XThLAWFULLT EMPLOTIKO AH II- 

niAir IinaoBAiTT, — Penalty^— Foem dp Ap* 
peal, — Notice to the Pbocubeus Oeheea£|- 
— Oed. No. 15 op 1852. 

Where the Appellant had not given the prisHU 
Bespondents Notice of the Appeal in terms ff 
§ 19 of the Ordinance, and the ease toas not Oil 
in which the Procureur Qeneral was Migeitê 
appear for the Crown, the Appeal toas eRsmisssl 
in toto with costs. 


TEELITOE,— Appellant, 

Versus 

HEIBS TEËBUCHET,— Bespondents. 


Before: 
His Honor the Chiep JunaB. 


"W. D. Bolton,— of Counsel for Appellaat. 
S. Macquet, — ^Attorney for AppelluitL 
y. Delapaye,-- of Counsel for Èespondents* 
G-. A. Bittee,— Attorney for Bespondenti. 
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9th May y 1866. 

On a complaint of the Manager of the Estate 
rStpéranee, in the district of Bivière du Eem- 
put» on behalf of the proprietors of the Estate, 
seitmg forth that one Teeluck (now Appollaiit)« 
m Indian gardener, had harbored, lodged and 
emplojed a new Immigrant duly engaged on the 
8tia Estate, the Magistrate, after hearing wit- 
noses on both sides and Counsel for the ac- 
cnssd party, pronounced a Judgment finding 
that the complaint was established by the evi- 
dence, and condemned the Defendant to pay to 
Her îiajesty the sum of £5 as a fine, and to 
paj to the complainants the sum of £20 as da- 
Biflges. 

Teelnck appealed. 

Y. DELAf ATS, for the Respondents, objected 

to the Appeal being heard for want of form. By 

Artâde 19 of the Ordinance it is enacted that 

SOT party wishing to appeal, shall, among other 

fcrâuilities, " lodge his Appeal in* the Eegistry of 

["^ the Supreme Courtaud give to the Bespon- 

I ** dent notice of the said Appeal within 3 days 

"from the date of the recognisance." No such 

notice had been given to the Bespondents who 

I merely heard of the Appeal by accident. 

r 

I W. D. Bolton ; for Appellant : No such no- 
lice was necessary in this case. The chief part 
[ef the Judgment was the fine. This affected the 
Appelhint's character, though it might be less, 
m t mere pecuniary point of view, than the sum 
awarded for damages. By §§20 and 21 of the 
Ordinance it is declared: — "Every Stipendiary 
^ Magistrate, upon receiving a notice of Appeal 
" and accepting a recognisance, shall forthwith 
"transmit to the B^strar of the Supreme 
** Court, duly certified copies of the original of 
^ the Sentence or Order appealed against, and 
" of the whole of the evidence given on the hear- 
fing of the complaint to whicn it refers-" Ar- 
'de 21. — " On such Appeal being entered in 
the Begistry of the said Court, and on the 
aforesaid proceedings being thereto transmit- 
ted, notice thereof shall be given by the Be- 
I* gistrar to the Procureur General and without 
[ any Summons or Order to that eifectt the 
I* cause, if the Bespondent be a laborer and not 
^ appearing by Counsel, shall, ex-offido, be set 
f* down for hearing, between the Ministère Public 
I" and the Appellant, at the first sitting of the 
{ Supreme Court, which may take place not la- 
f ter than three da^s after the Begistrar's re- 
r eeiving the aforesaid proceeding, and such Ap- 
^ peal shidl have a continued priority of auoi- 
l ence before all other causes, until finally de- 
^dded." 

THE COrBT. 

This is not a case in which the Procureur 
fieneral is obliged to appear ex-qfficio, for the 
Bespondent is not a laborer and is not a party 
iot appearing by Counsel. Accordingly the 
Ihiblic Prosecutor is not here. The Articles of 
^ Ordinance rcdied upon by the A ppellant have 
po application to the present case. But even if 
liiBj uid apply, the serious objection would re- 
gain, that, in point of fact, no notice of the Ap- 


peal has been given to the Bespondents, the pro- 
prietors of the Estate L^Sfpérance, in terms of 
the positive order of the law. This is a most 
important prorision. Without it the Be8X)on- 
dents are not bound to know anything of the 
Appeal or to appear at all. They have not got 
his legal notice. It is impossible that the Court 
can dispense with such an omiEsion. 

The Appeal must stand dismissed with costs. 


8UPBE1IE COURT. 


Execution du Juge^œnt d'uk Maoistejlt Sti- 

PEIîniAIEE, — MaÎTBB BT SeBYITEUBS, — BÉS0- 

LUTioN BE vEirrE,— Intebpeétation d'une 

CLAUSB DU CONTBAT, — PbITILÈOE DES TBATAIL- 

LEUBS, — Employés, — Admintstbateub, — 
Comptable, — Tbavatlleues employés de 

BONNE POI SUB UNE PBOPBliTE, — PbEUVES,— 

Fbais. 

L^engagemeTit pris par Vacquéreur de payer les 
etâaires des travailleurs employés sur une prth 
priété suetièrCy ne comprend pas, sous ce ternie^ 
les administrateur^ comptable et les pertonnes 
dont le service est d'un rang supérieur, mais 
s* applique seulement aux travailleurs dont Ven» 
gagement peut être patsé devant le Magistrat 
Stipenditnre, 

En cas de résolution de la vente dune propriété 
sucrière, le vendeur ayant pris rengagement de 
payer aux travaillettrs le montant des gages ar- 
riérés, ne peut refuser den payer une portion^ 
sous prétexte que ces travailleurs auraient été 
employés par Vacquéreur à faire certains travaux 
hors de la propriété pour laquelle ils ont été 
engagés. 


Execution op the Judgment of a Stipendiabt 
Magistbate, — Masteb antd Sebvant, — Can- 
cellation OF sale OF AN IMMOVEABLE PBO- 
PEBTY, — InTEBPBETATION OF A CLAUSB CON- 
CEBNING THE CLAIM OF THE WOBKMEN LABO- 
BEBS, — ImMIGBANTS, — INDIAN LABOBEBS, — 

" Employés," — Managbb, — Book-kbepeb,— 
wobkmen employed bona fide on the es- 
TATE, — Evidence, —Costs. 

The agreement contracted by the purchaser of a 
sugar estate to take charge of the salaries due to 
the fcorhmen laborers employed for and on the 
said estate, does not extend, under this denomi- 
nation, to the Manager, Booh- Keeper, and to all 
those persons whose service is of a superior class j 
but is merely limited to the tcorkmen whose en- 
gagement may be secured before the Stipendiary 
Magistrate. 

In case of a cancellation of the sale of a sugar 
estate, if the vendor, by special agreement with 
the evicted purchaser, binds himself to pay to 
the workmen laborers the amount of their wages 
in arrear, he shall not be permitted, in order to 
resist payment, subsequently, qfa certain portion 
of the wages, to object that the said laborers hoi 
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cccasionalljf been ordered to perform tvorks on 
and for another property. 


MOHABUT AND ORS.— Plaintiffs, 

Versus 
DE COUESON,— Defendant, 


ASD 


MOHABUT AND OES.— Plaintiffs, 

Versus 
KiVEEN,— Defendant, 


Before : 

His Honor tho Chief Judge, and 
His Honor Mr. Justice Bestel. 


S. J. Douglas, — Of Counsel for Plaintiffs. 

J. Bouchet, — Plaintiffs' Attorney. 

J. L. CoLDT, — Of Counsel for Trustees of de 

Gourson. 
Airr. J. CoLiîT. — ^Attorney for same. 
L. Bouillasd, — Of Counsel for de Courson. 
A. Piston, — ^Attorney for do. 

Q. GuiBEBT,— Of Counsel for Kivem. 
J. GuiBEBT,— Attorney for do. 


IG/A May 1866, 

The Court. — Notwithstanding the very full 
pleadings which the Counsels in this cause have 
4^onsidered it necessary to submit in the course 
of the trial, it appears to us that the real ques- 
tions before the Court and to which we must 
necessarily confine our Judgment lies within a 
very narrow compass. 

ït appears, from the evidence in the case, that 
.Mr. Cnarles Eugène Victor Kfvem, the pro- 

Î>rietor of the Estate " La Bivière La Chaua,** 
atterly known by the name of " Villeneuvey^ in 
the District of G-rand Port, sold it to Mr. George 
de Courson, on the 4th May 1861, for the price 
of ^175,000, payable in the way and manner sti- 
pulated in the notarial deed of sale. 

The affairs of Mr. de Courson having become 
embarrassed and certain portions of the sale price 
not having been paid, as ae^ed upon, Mr. 
Kfvern brought a suit for cancellation of the sale, 
on the 11th February 1863, to which the Trus- 
tees, acting under the deed of Arrangement be- 
tween Mr. de Courson and his creditors, were 
made parties. 

The case was taken out of Court by an Ar- 
rangement, on the 14th June 1864. It was 
agreed that Judgment should be signed for the 
Haintiff, in terms of the Dediu^ation in the case, 
under several conditions. Among those appears 


the following stipulation, out of which tliepre^j 
sent dispute has arisen : 


" Fourthly.— He (Mr. Kivem) shall m 
" liable to pay all due and just priviledged d 
" of the workmen, laborers, employed on and fo 
" the " Villeneuve " Estate, and the debt due 
" the medical practitioner who gave his care 
** the said laborers, and the bill of the cher 
*• who furnished •* médicaments " (ined« 
'* for the said Estate." 

It has been shown to us that on the 20tli J 
of the same year, the Stipendiary Magist 

gave Judgment in a demana brought agiunst 
e Courson, by certain laborers, workmen 
others, numbering two hundred and tW 
one, for arrears of wages and rations due 
them for work done and performed on the Vi 
neuve Estate, from 1st November 1863 to J 
1864. 

The demand was admitted by Mr. De 
son and Judgment went for the sum of ;$l9,lj 
96 c. in toto. 

In the present discussion, which comes he! 
the Court by a reference from the Judge 
Chambers, of an application to enforce the ' 
der of the Stipendiary Magistrate, it has ^ 
contended on behalf of the parties in who! 
vor the Stipendiary Magistrate had given Ji 
ment, and also on behalf of Mr. de Courson 
his Trustees, that this'Decision must be acce 
in the present case as fixing and detennininj 
rights of parties ; on the other hand it was 
mitted, for Mr. K[vem, firstly, that he i 
bound himself to pay the salaries of the " 
ployés " on the Estate, but only the woi^ 
and laborers ; and secondly y that even as to 
the list before the Stipendiary Magistrate 
not be accepted as conclusive, since soi 
those laborers had, in point of fact, worke^ 
the Mahebourg Dock Company, in which 
de Courson was the leading partner, and dif 
properly ftJl within the description of lak 
employed on and for the Villeneuve Estate, 

On the 20th May last year, the Court, 
hearing Counsels, by consent and reservi] 
the ri^ts of parties, referred to the Stipen 
Magistrate or Grand Port to ascertain anc 
tify which of the laborers and " employés " 
med in his previous Judgment were employ 
and for the Villeneuve estate up to the 
June 1864, and the several amounts due to 
up to that date. 

After a long examination of witne8Be8,the 
gistrate made a return in which he certified 
there appeared to him to be no ground whal 
for alteration of the Judgment rendered by I 
on 21st June 1864. 

We must now proceed to Judgment. 

The two questions which we hare to decs 
are : 1st. Did Mr. Kpem, by the clause in qoj 
tion, bind himself to pay the wages op sidan 
of the persons in a superior position on this! 
tate in question, commonly called Employés^ 
was his obligation limited to the payment oft 
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Immigrent Indian laborers who, in terms of tlie 
local Ordinances, are engaged before the Stipen- 
diuy Biagistrates, and are otherwise placed, 
particularlj as to recovery of their wages, in a 
my fiivorable position. 

It appears to ns that the undertaking of Mr. 

iKprern cannot be extended beyond this latter 

!. Applying to the clause in question the or- 

niles of construction of agreements we 

unable to arrive at any other result. It ap- 

to tts that the words '* workmen," " labo- 

m " employed on the said Estate cannot be 

ided fiirther, so as to embrace the Mana- 

I, Book-keepers, and other supmHor persons 

iving their services on the Estate, and in this 

mj, osually designated by the term '* Em- 

)yéfl." We are therefore of opinion that the 

rages or salaries dae to the persons in this lat- 

class must be struck out of the list of wages 

rhich Mr. K[vern is bound to pay. The claim 

^ those employés is admitted by Mr. de Cour- 

and his Trustees to whom the persons in 

lestion must look for payment, and against 

rhom Judgment is accordingly given for the 

it due, bat without costs, as the demand 

all along admitted. 

As to the geeond question, whether it is esta- 
ihedthat all the other persons mentioned in 
Judgment of the Stipendiary Magistrate 

' hana^fide " employed on the " Ville Neu* 
"Estate, we think that the Magistrate has ar- 

at a sound conclusion upon the evidence. 

I^mitting as true, what certain of the wit- 

s say as to some of those laborers having 
le work occasionally at the Mahébourg Dock, 
would not, we think, so affect their position 
laborers on " Ville Neuve " Estate, as to ex- 
ide them from being comprehended within the 
idition of cancellation of the sale above quo- 
I. For the amount due to them Judgment will 
)rdingly issue against Mr. Kivem. 

[Kone of the parties, excepting the Indian la- 
^rs, having been found entirely in the right, 
Mr. Kivem never having disputed his lia- 

lily to pay their wages, we shall allow no costs. 


BAIL COCRT. 


>EL n'VN JUGEMEirT BE MaOISTBA^T DB DiS- 
TMCT, — PbITILEOE DU PROPRIÉTAIRE, — SUB- 
I STITUTION d'un LOCATAlUfc A UX AUTRE AVEC 
VSITIE DES OBJETS GARNISSANT L'IMMEUBLE 

toui, — Saisie protisoibe, — ^Art. 2102, C. 0. 

Is Privilege du prop'iélaire s* étend sur tous les 
objets garnissant Vimnieuble loué, excepté lorS' 
qu^il a eu pleine connaissance^ ou lorsqu'il devait 
savoir jue ces objets n'appartenaient pas au lo» 
cataire. 

te propriétmre aura droit de suite sur les biens 
achetés de son locataire^ soit qu'ils aient été 
laissés sur les lieux ou déplacés sans son eon- 


senlement^ pourvu que dans ce dernier cas il en 
ait fait la revendication dans le délai voulu. 

Il ne doit pas être inféré de ce qu*un propriétaire 
consent a une substitution de locataire qu'il ait 
aussi consenti à abandonner son droit de suite 
sur les objets qui ont garni et qui garnissent 
Vimmevhle loué, lorsquil lui est encore dû des 
logers. 


AjFF^Àit fboh a Judgment of District Magis- 
trate,— Landlobd's PRIVILEGE,— SunSTITr^. 
TION OP TENANT WITH SALE OF GOODS STILL IN 
THE PBS1CISE8 LET, — PROVISIONAL SEIZURE, — 

Interpleader, — Art. 2102, C. C. 

A landhrd has a privilege over all the moveable 
property which are placed in the house or pre^ 
mises his lets, except when he loas fullg aware or 
must have been aware that the goods left in the 
premises were not the tenant's. 

The tenantes goods purchased by a third party and 
left in the premises let, or removed without the 
landlord's consent, but revendicated in due delay, 
are liable to the landlord's privilege, unless the 
landlord has waived such privilege. 

The fact of a landlord accepting of a fresh tenant 
in substitution of the previous one cannot be 
construed into an admission that he waives his 
privilege for rent due over the goods which had 
oeen and still are in the shop. 


MOOTOOSAMY,— Appellant, 

Versus 

MOUSSA JACOB,— Eospondent. 


Before : 
The Honorable Mr. Justice Colin. 


P. L. Chasteluer,— of Counsel for Appellant. 
A. PrroT, — Appellant's Attorney. 
L. Bouillard,— of Counsel for Respondent. 
A. Pbrrot,— Bespondent's Attorney. 


12th June, 1866. 

This was an Appeal from a Decision of the 
Senior District Magistrate of Port Louis, dated 
March 26th, 1866, which decided in favor of the 
Bespondent an interpleader issue raised by him, 
under the following circumstances : 

The Appellant, the proprietor of certain pre- 
mises in Queen street, had let a shop to one 
Moedine Hadjee who did not pay his rent. The 
landlord applied to the Magistrate for leave to 
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seize provisionally ilie goods found in that shop, 
in as macli as such goods were bein^ removed and 
the landlord's privilege would be defeated if the 
goods were suffered to be taken away. The 
Magistrate granted an Order which the Appel- 
lant's landlord could not carry into execution as 
the shop was found locked. The Appellant then 
obtained leave that the Usher should, in pre- 
sence of an Inspector of Police, break the shop 
door open and proceed to his seizure. This was 
done ; the shop door was broken open and the 
provisional seizure effected by the District Court 
iJsher in presence of the Police Officer. The 
landlord's claim, which was altogether for $60, 
does not appear to have ever been disputed. 
But the Respondent claiming the goods seized 
to be his property, raised an interpleader issue 
which was tried by the Magistrate and decided 
in favor of the claimant. Against that Decision 
this Appeal was entered. 

P. L. Chastellieb, for the Plaintiff", insisted 
upon the landlord's privilege in terms of Article 
2,102 of the Code Cinl, and that a tenant could 
not, by selling his goods, defeat that privilege. 

L. EouiLLABD, for the Bespondent, argued 
that the landlord knew that the goods had 
changed hands, and that therefore he was stop- 
ped; the execution creditor having agreed to 
take the purchaser as his tenant, cannot now 
complain, and the purchaser cannot be answer- 
able for the rent due by the vendor. 

P. L. Chastellieb, in reply : There must be 
a special notification that the goods purchased 
are not answerable for the back rent, otherwise 
the landlord would never be presumed to have 
waived his privilege. 

Mabcade, p. 181.— Dalloz, Vol. 49, 2, 170. 
(Douai.) 

JTOGMKNT. 

There is no doubt, in this case, ti^at the Ap- 
pellant is the landlord of the premises where the 
goods seized were found. A priori there is no 
oubt, under Art. 2,102 of the Civil Code, that 
he has a privilege over all the moveables which 
are placed in the house or premises he lets. If 
the landlord's claim is not disputed, the identity 
of the claim is admitted, they were the tenant's 
property but are stated to have been sold to 
Moussa Jacob, the Bespondent. If a tenant's 
goods are purchased by a third party, no doubt 
that third party is notpersonally answerable for 
the rent due by the tenant, but the tenant's 
goods which are left in the premises, or which 
are revendicated within the legal delay after they 
have been removed without the landlord's con- 
sent, are burdened with the landlord's privilege, 
unless such landlord has waived such privilege. 
A waiver of the landlord's privilege is not easily 
presumed ; it is not easily presumed that he 
would consent to suffer a third party to take up 
the tenant's position as to the shop . and goods, 
and repudiate it as to the claim for rent which 
the goods in reality secure. 

It is not therefore sufficient to prove that the 
landlord knew of there having been négociations 


carried on between his tenant and a third Pftrtr, 
touching the sale of the goods, and good will, m 
order to assume that the landlord surely intend- 
ed to waive his privileged right. 

I am of opinion that the presumption points 
the other wvkj. What reason have we to belieTS 
that when the landlord continues to see ths 
goods which were stored in the shop he had let, 
remaining there, he intended to throw up his 
privilege ? For what consideration would he do 
so ? And in this case there would be no con- 
sideration at all for the waiver alleged to have 
taken place. 

The fact stated by the claimant himself, that 
the landlord accepted him as his tenant, even if 
held to be sufficient proof, and it is denied, can* 
not be constructed into an admission that the 
landlord would waive his privilege for rent dne 
over goods which had been and still were in the 
shop. There is nothing said as to the goods, 
nothing as to the rent, nothing more especially 
as to the removal of the goods ; such futile pre- 
sumption would be fraught with danger. 

The Decision from the Cour de Douai, (Dai- 
Loz 49.2.31) altho' not precisely in point, sup- 
ports a theory which is contrary to tne Bespon- 
dcnt's views and lays down that the landlord's 
privilege extends even to such moveables as have 
been lent to the tenant, if the real owner has not 
informed the landlord of his rights. And that 
view is also that of Tjioplong and Gbe^oeb, with 
the just and equitable exception laid down by the 
Coujrt of Paris in Lavalette v Morisseau — Dailoï 
49.2.34 and the Cour de Cassation (D. 34.1.335) 
to the effect that when a landlord miM^ have known 
that the goods left in the premises were not the 
tenant's he is estopped. But when such is not 
the case and when tne waiver is not clear, poei- 
tive, it cannot be pre&umed, and the landlord'! 
right should not be placed in the position of be- 
ing in constant jeopardy from tne 'numberka 
attempts to shew that the goods belonged not 
to the tenant, but to others. 


In this case the principle of law seems to me 
of easy application. There is no proof that the 
landlord waived his privilege, there is some 
proof, evidently sufficient according to the Ma- 
gistrate's opinion, to support the view that he 
knew of the sale of the goods from his tenant to 
the present claimant ; but that is no presump- 
tion of waiver ; the landlord could not prevât., 
the sale, but he could prevent and be tried to 
prevent the removal of^ the goods, thereby the 
probable loss of his privilege. He seized thesd 
goods, and to carry into effect the Judge's Or- 
der he was obliged to have recourse to force, 
the shop door had to be broken open. The lair 
of the case is, I am satisfied, with the Appellant, 
and so far as the proceedings in this case can 
show the real merits, I am of opinion that the 
equity of the case is on the same side as the 
law. Decision reversed with costs. 

Judgment to be entered for the execution 
creditor. 
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SCPREHE COURT. 


DiTOBCE, — SÉTICE, — DeITAXDE B£J£T££, — AbT. 

231 C. C. 

La épêux peuvent detnander le divorce pour sévices 
graves, desquels il résulte que la vie commune leur 
est devenue insupportable, mais le divorce ne, sera 
peint accordé pour un cas isolé de mauvais irai- 
temeai 


BiTOBCE, — " SOETITIŒ, " — ACTION BISHISSED, 

-Abt. 231 c. c. 

An action for a divorce mxiy be grounded on " Soe^ 
vifia " qf habituai occurrence and of such a 
tarious nature as to prove that the conjugal life 
it intolerable; one single instance ofilUtreatment 
mil not be generally a sufficient ground. 


BELLABD the wife,— Plaintiff. 

Versus 

BELLAED the huaband,— Defendant. 


Before : 

His Honor the Chief Jfdoe, and 
The Honorable Mr. Justice Coinr. 


konorable V. Naz,— Of Counsel for Plaintiff, 
p. Hewetson, — Plaintiff's Attorney, 
jwnorable L. AsyAim, — Of Counsel for Defen- 
dant. 
IG.DircBAY,— Defendant's Attorney. 


16^^ May 1866. 

This was a suit for a Divorce. The Plaintiff, 
this case, has applied for a Divorce " à vinculo 
lonii " on the ground of " sœvitiœ" The 
iHcation was resisted by the husband, and af- 
having heard the evidence adduced on both 

I, by the Hon. V. Kaz, of Counsel for the 
intiff, and the Hon. L. Abnattd of Counsel 
the Defendant, the Substitute Procureur Q-e- 

il gave his conclusions contrary to the Plain- 
8 prayer. 

JUDGMENT. 

The parties had only been married two months 
the Petition for a divorce was filed ; they 
joung ; the husband is too young for a di- 
by mutual consent ; the wife is soon to be- 
le the mother of a child, and the " sœvitiœ " 
iplained of, although assuredly brutal, are not 
m to have been of frequent occurrence; only 
solitary instance is in reality fairly proved. 


and the evidence tends to shew that the husband, 
whose conduct on that occasion was deserving 
of the greatest blame, has sinned more from the 
ungovernable impulse of a hot temper, than from 
cold cruelty or heartlessness. 

Now, in law, sœvitiœ to be a ground of divorce 
must be shown to have been of habitual occur- 
rence ; not equally harsh, equally outrageous on 
every occasion, but of such frequent occurrence 
as to prove, to the satisfaction of a Court of 
Justice, that the conjugal life is intolerable, and 
that the Article of the Code Civil from which is 
drawn the remedy of a divorce à vinculo, may 
find a fair and reasonable application ; one single 
instance of sœvitiœ wil not per se suffice ; how 
could it suffice in a case where a young couple 
have been united in the bonds of matrimony for 
so short a time ? When the mutual disposition, 
the mutual temper, the mutual tastes and pro- 
pensities of the parties can hardly have become 
reciprocally known. Forbearance, kindness on 
the one side, repentance, self-respect on the 
other, may yet do much to soften mere asperi- 
ties of temper, promote a mutual understanding 
which may after all end in pure domestic happi- 
ness. And it is not after two months trial that 
every hope of such a consummation must or can 
be thrown away, when the husband^s nature is 
not shown to be essentially vicious or wicked. 

If this did not suffice to lead us to consider 
this application as prematurely and thoughtless- 
ly brought on, we should find another reason in 
the condition of this Plaintiff ; she is about, we 
are informed, to become a mother, and the child 
that she bears, may be and ought to be a most 
important cause of forgiveness and reconciliation. 
Its birth may serve to reunite the bonds which 
the husband's violent temper, the wife's hasty 
conclusions seem to have dissolved, but we trust, 
dissolved for a time only. If these parties mar- 
ried fi^m motives of pure affection and mutual 
esteem, there is every reSson, moral as legal, not 
to allow them lightly to set aside the sacred ties 
of matrimony, probably to repent afterwards 
when the child is bom. If they married so 
carelessly, so thoughtlessly, that real affection 
and esteem could not influence and guide their 
decision, the wife, who is to obtain redress after 
two months' wedded life, must show a clear le- 
gal right ; that we think she has not done by 
proving one single fact of " scevitiœ,'*^ 

We were pressed to allow the divorce, saddled 
with the condition that it should not be decreed 
until one year had elapsed. There are cases 
when it is right to order the " année d'^euve '"^ 
to go by before the divorce is allowed ; but this 
proviso should be used, not abused ; it might 
and would have been applied in this case if we 
had been satisfied that real grounds for a divorce 
had been proved ; that issue must first be found 
for the Plaintiff, and then the " année d*épreuve,^* 
which is practically but a mere stay of execution, 
for one year, may be ordered if the case appears 
a proper one for such an Order ; but the issue 
we do not find for the wife, and therefore we 
must simply dismiss this application. 
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SOPBEMB COCRT. 


Faillite.— D£MAVi>E be Cbbtipicat, — Comp- 
tabilité DEFECTUBUBE. 

2hnt qu'un commerçant a un espoir raisonnable de 
rétablir V ordre dans ses affaires^ U ne peut se 
regarder comme obligé de suspendre ; et lorsque 
sa conduite sera exempte de tout blâme sérieux, 
la Cour pourra lui accorder un Certificat. 


Bastcbupt, — Motion fou a Certificate, — ^De- 
fective MODE OF BooK.KEEPnra. 

80 long as there is a reasonable expectation on the 
part of a trader to be able to restore his affairs in 
order, he is not bound to stop trading, and when- 
ever there is nothing in his conduct, either posi- 
tivelg wilful or perverse, the Court mag allow 
him a Certificate. 


BANKEUPTCT JULES LAVAL. 


Before : 
The Honorable N. G-. Bestel, Commissioner. 


E. liArsENT, — Petitioner's Attorney. 

L. Bouillabd, — Of Counsel for Assignees. 

F. E DE Ghazal, — Attorney for the same. 


80^A AprU, 1866. 

After an attempt at an Arrangement under 
the control of the Court, Layal was made a 
bankrupt and immediately surrendered. 

In due course of time, a motion was made on 
his behalf for a first class certificate. 

This application was resisted by the Trade and 
Official Assignees, and it was contended that he 
had no right to the certificate prayed for, and 
indeed to any certificate at all. 

The grounds of the Assimees' opposition were : 
lo. The mode in which the accounts have been 
kept originally (vis^,) : by single entry, which 
necessarily rendered it more difficult correctly to 
ascertain the financial position of the bankrupt ; 
2o. The unsatisfactory report of the accountant, 
wherein Laval is stated to have been below, 
though not very much below his affairs, (viz,) : 
in a sum of ;$^5,000, at which time it is stated by 
the accountant he should have stopped his trade, 
in the interest of his creditors, instead of re- 
sorting, as he then did, to a better mode of 
book-keeping. 

It was replied, lo. That the apparent insol- 
vency of the now bankrupt arose from several 
outstanding debts of an old date, the recovery 


of which, at the date of the examination of the 
books by the accountant» appeared to the latter 
as hopelesç, such as, for instance, the debt of Loi- 
zeau, of $5,010.34, which it is confidently expected 
is now recoverable in toto or for the greater pari 
2o. That the calico trade had been very doll for 
several years, owing to the high price of cotton. 
Sales were effected on a very liniited scale, par- 
chasers confining purchases within the narrowest 
limits by reason of the increase in the price of 
calico. 

JVnOMEKT. 

It appears that the mode of Book-Keeping 
adopted by the now bankrupt in his starting in 
traoe, until the year I86I1, entailed on the a^ 
countant some trouble in ascertaining the true 
state of Laval's affairs. 

Tlie difficulty experienced was however soon 
mastered by the accountant who came to a con- 
clusion unfavorable to the bankrupt who, in his 
opinion, was insolvent in 1864i when he resorted 
to a new and -better mode of Book- Keeping, in- 
stead of ceasing all trading, in the inter^ of his 
creditors. 

But, in expressing this opinion, the aecountsnt] 
tells us that he had come to that conclusion be-| 
cause there figured in the Books of the Insolvent, 
certain debts of an old standing, the recovery ol 
which appeared to him hopeless, on that v< 
ground ; that if it were proved to him that tha 
apparently bad debts were susceptible of beii^| 
recovered, whether in whole or in part, il' 
proof would necessarily lead him to a diffei 
conclusion. 

The proof called for which could not be ^ 
at the date of the accountant's report can n< 
be supplied. 

The recovery of the heavy debt of Loiseau 
^5,010,34; is now matter of certainty, as statedi 
the bar and not disputed by the Trade andOffif * 
Assignees, Loizeau being now perfectly solvi 

As observed by His Honor the Chief Ju( 
in the case of L'Estrange, (Pistok's 
1863. P. 40.) " It is no doubt, freijuenl 
" difficult task to determine the point, in the 
'' fairs of a struggling House, when all reaaoi 
'' expection of its bemg able to retrieve itself 1 
" gone." That it would have been wiser, on ' 

Sart of the Bankrupt, in the interest of his 
iters, to have stopped trading in 1864 mi^ 
easily conceded. *^ But," as again observed 1 
Honor the Chief Judge, in the case above qi 
ed : " Some allowance must, in fairness, be 
" for parties ' struggling with emban 
'^ and where the Court sees nothing in their 
'' duct, as traders, either positively wilful or 
'* verse, it will not deprive them of their cerl 
" cate." 

In this case, nothing in the conduct of 
Bankrupt has been shewn to have been '' 
" positively wilful or perverse." I shall 
therefore refuse the Bankrupt his Certifii 
which, however will be and is of the second 


186(ïl 


COURTS OF MAURITIUS. 


65 


SUPREME COIRT. 


Maîtbes et serviteurs. — Clwsk spéciale 
DAys vs Contrat de vente d'une propriété 

81THIÈRE RELATIVEMENT AU PAIEMENT DES 
OASES ARRIÉRÉS DES EMPLOYÉS ET DES LAROU- 

BBURS. Exercice des droits rksultant de 
i'htpothèque légale dk la pemme d'un 

commerçant lorsque ce dernier a FAIT CES- 
SION DE biens. — Preuves. — Concurrence 

ENTRE LES CRÉANCIERS D'UNE SOCIÉTÉ ET CEUX 
DE CHAQUE ASSOCIÉ. — (OrD. 33 DB 1853 ET 23 

DE 1856.) 


Zonque îes acquéreurs d'âne propinété sucrière 
auronê payé, en vertu d*une clause de Pacte de 
ventfi, certains gages aj^riérés dûs aux employés 
et laboureurs, ils lie pourront^ même lorsque ce 
paiement sera dûment prouvé, se mettre au lieu 
et place de ces employes et laboureurs, de façon 
à être remboursés, avant les créanciers hypothé-* 
eaires inscrits sur le bien, si ces travailleurs et 
employés n* avaient pas déjà eux-mêmes établis, 
par un jugement du Magistrat Stipendiaire de 
leur District, leur droit au recouvrement de leurs 
gages; mais ces acquéreurs prendront rang 
avant les créanciers chirographaires du vendeur, 

La femme dont le mari, quoique commerçant, a 
fait cession de biens, sans opposition de la part 
de ses créanciers, ne peut cependant exercer ses 
droits d'hypothèque légale sur les biens acquis 
parson mari pendant le mariage, ainsi qu'il est 
prescrit par l'Art. 139 de V(h^d. 33 de 1853, 
sur les Faillites. 

Lorsque dans un Ordre pour la distribution du 
prix de vente d'une propriété suer ih'e, les créant 
ciers d'une société, ayant pour but l'exploitation 
de cette propriété, et les créanciers personnels de 
chaque associé viendront en concurrence, la pré 
férence sera accordée aux créanciers de la société 
sur les créanciers personnels. 


Master and Servant. — Special clause in a 

DEED OF Saxe OF A SUOAB ESTATE, CONCERN- 
ING TUB PAYMENT OF WAGES OF " EMPLOYÉS " 
AND LABORERS. — LkGAL MORTGAGE OF THE 
WIFE OF A TRADER, THE LATTER HAVING MADE 

A Cessio Bonorum. — Ranking between the 
Creditors of each partner. — (Ord. 33 of 
1853 AND 23 OF 1856.) 


HJk^ purchaser's of a Sugar Estate who have paid, 
in virtue of a clause in their deed of sale, cer^ 
tain wages in arrear to the " employés" and work- 
men of the estate, shall not be entitled, even if 
the payment is proved by a notarial deed, to be 
ranked, a9 holding the Hghts of the laborers, be- 
/ore the mortgage creditors inscribed on the 
estate, if the rights of the said laboi'crs are not 
fixed hy a Judgment of the Stipendiary Magis- 
trate of the District; but they shall take priori- 
iy before the unsecured creditors (chirogra- 
phaires) of the vendor. 


The wife of a trader who has made a Cessio BonO' 
rum without opposition on the ^part of his 
creditors, cannot exercise her matrimonial rights 
on the immoveable properties purchased by hei* 
husband du rinq their marnage, as j'^rescribed in 
Art. 139 of Ord. No. 33 of 1853 on Bank- 
ruptcies, 

If upon an " Ordre " for the distribution of the 
sale price of a Sugar Estate, the creditors of a 
partnership (having for its effect, the working 
of the said estate) claim concun*ently with the 
personal creditors of each partnei% the prefer* 
ence and prionty shall be given to the creditors 
of the partnership. 


PI AT & ALLANDY & Ors,- Appellants, 

Versus 

Creditors of F. TONNET & H. NINA & Ors., 

Bespondents. 


Before : 

His Honor the Chief Judge, and 
The Honorable Mr. Justice Bestel. 


leth May 1866. 

Tliis was an Appeal from a Judgment of the 
Master of the Supreme Court, dated 16th Au- 
gust last, in the distribution by way of an " Or- 
dre" of the sum of $150,000, the sale price of 
the Estate Belle Vue, in the district of Flacq, 
sold by Ferdinand Tonnet and Alphonse Hector 
Nina to Messrs. Piat and Aliaudy, bv notarial 
deed dated 20th November, 1861. 

The Master had decided: Ist. Tliat certain 
employés on the Estate had sufficiently estab- 
lished their claims and should be paid. 2ndly. 
That certain Indian laborers on the Estate 
should not be collocated as they had not proved 
their claims. 3rdly. That Tonnet not having 
been made legally a bankrupt, Mrs. Tonnet, in 
virtue of her legal mortgage and certain persons 
in her right, should be allowed to share in the 
fund, although Tonnet was a trader at the time 
of his marriage and Belle Vue.wsiB not acquired 
by him and Nina till more than a year after his 
marriage. 4thly. That the balance of the sale 
price of Belle Vue, after meeting the collocations 
of the privileged creditors, should accrue for J 
to Tonnet and } to Nina, to be divided propor- 
tionally among their creditors. 

It is unnecessary to notice particularly the 
first part of the Master's Judgment, as the ''em- 
ployes'* to whom he ordered payment of a sum of 
g809.80 were not parties to tne proceedings, and 
had made no claim in the " Ordre." Any Judg- 
ment, therefore, for payment, in their favor, was 
not within the case. 

The Judgment of the Master as to the fourtli 
point was given up by all parties. The division 
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proposed, in proportion with the respedÎTe in- 
terests of Tonnet and Nina, could not take 
place, as hj law the creditors of the admitted 
partnership must first be satisfied, before those 
of the inoividual associates could receiye any 
part of their claims. 

As to the second question, the payment of the 
Indian laborers, a very full argument was sub- 
mitted by Counsel for the purpose of establish- 
ing that the only mode open to them by law for 
recovery of their wages is that traced under Or- 
dinance No. 15 of 1852. It was agreed that they 
must go before the Stipendiary Magistrate, and 
have their claims ascertained by his Judgment, 
and then, in the case when the Estate is sold, 
they would be entitled to appear before one of the 
Judges of the Supreme Court, at Chambers, and 
get an Order for payment of the wages, out of 
the sale price. 

It was further contended that the purchasers 
of the estate Belle Vue, Messrs. Fiat and AUan- 
dy, had put in a claim in the ** Ordre " amount- 
ing to ^5,905.62, as the amount alleged to have 
been paid by them for salaries and wages in sr- 
rear at the date of the sale, for which tlioy 
claimed, as coming in place of the parties to 
whom the salaries and wages were owing ; and 
that the evidence produced by them, viz : a lio- 
tarial instrument bearing that they had rea'ly 
and truly paid that amount, was inadmissible to 

Ï>rove the existence and amount of the debt al- 
eged to be due, tho' it might prove that the 
purchasers had actually paid over the amount 
to persons who had been employed on the land, 
and to whom wages were due at the date of the 
sale. 

To this argument, it was answered, on behalf 
of the purchasers, Messrs. Fiat and Allandy, that 
in the present case there was no question as to 
how the wages of Indian laborers are to be re- 
covered when they fall into arrear, or as to what 
the specific course of procedure may be in such 
cases, by our colonial law. That this was not 
the question really at issue between the parties. 
That, on the contrary, the real point to be de- 
cided was simply this : Whether the purchasers, 
having bound themselves in the deea of sale to 
pay the wages to the '* employés '* and laborers, 
on the Estate, up to a certain date, and having 
done so. were not entitled, upon the evidence 
adduced, to show that they had truly paid the 
amount, and were consequently entitled to take 
credit for the payment, out of the sale price. 

They further submitted that, having been 
obliged to open an " Ordre " for the distribution 
of the sale price, because after the sale they 
found real burdens upon the Estate, which ap- 
parently exceeded the price, they were obliged 
to put in a claim for the sum paid by them to 
the " employés " and laborers. In this demand 
it was true that they claimed as subrogated in 
the room and place of those persons, but in truth 
their case was that of purchasers who had en- 
gaged to pay, as part or the price of the acquisi- 
tion of the subjects, certain wages in arrear, and 
they were now entitled to show that they had 
-done so by the ordinary rules of evidence. 

On the question of Mrs. Tonnet's matrimonial 


rights, the Decision of the Court in the case of 
Tonnet and Ore., v. Jack and Ors,, 25th Noîem- 
ber 18G4, (IV, Piston's Beport p. 134) was 
quoted by the parties opposing her and the per- 
sons who claimed under her, as decisive of the 
question tliat, in the circumstances occurring 
here, neither she nor her assignees could make 
good their position. It was maintained that it 
wa» not proved that Tonnet had ceased to be a 
trader, when he failed, that consequently his 
Estate could not be carried off by the wife to 
the prejudice of the general mass of the credi- 
tors, for Tonnet was married while a trader, in 
May 1855, and he did not purchase the property 
till I5th August 1857. In such circumstances 
the legal mortgage of a wife does not, by our 
law, extend over the immoveable property of the 
husband. 

JTDGÎIENT. 

Wc have had an elaborate argument from the 
bar, with the view of satisfying us that the only 
way by which Indian laborers in the colony, or 
those holding their rights, can recover arrear of 
wages, is by going before the Stipendiary Ib- 
gistrate of the District and following the course 
traced out by Ordinance No. 15 of 1852, §17. 
"Were it necessary to decide that geqeral ques- 
tion, the reasoning which has been submitted to 
the Court would probably prevail, but in the cir- 
cumstances of the present suit we do not find 
ourselves called upon to go into that enquiry. 
The materials for the decision of the case are to 
be sought for elsewhere. 

In the deed of sale to Messrs. Fiat and Al- 
landy, of 20th November 1861, we find that iiiej 
bound themselves to pay a portion of the sate 
price according to the following dause : *' Aux 
" employés et travailleurs de la propriété •* Bdlâ 
" Vue " pour gages à eux dûs jusqu*au premier 
" Décembre prochain, suivant états fournis, la 
" somme de cinq raille neuf cent cinq piastres, 
" soixante deux centièmes." " ;^5,905. 


Now, this claim was a perfectly legal one. 
The purchasers undertook to apply a portion 
of the sale price in satisfying certain ar- 
rears of wages amounting to a definite sum 
and ascertained, up to a fixed date. It is not 
even hinted from any quarter that there was 
no arrears of washes, or that the arrears were 
of less amount than was here stated or that 
there was any mala fides in this stipulation 
or any intention of doing what was not per- 
fectly right and honest. It will be remarked 
that there was no question between the biy- 
ers and the sellers as to the amount due for 
the arrears of wages. Tliat was fixed and ascer- 
tained by the above clause, in a regular notarial 
deed binding upon all parties, purchasers sellers 
and their creditors. 

It is not disputed that the purchasers paid 
the amount. They produce a formal notarial 
deed which proves that they did so. 

How, then, ha^ the complication or present 
complication arisen ? It appears to us that this 
is owing to the course taken by the purchasen 
in the subsequent proceedings. Altho* it can* 
not be said that they ever abandoned what, ki 
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Uw, undoubtedly waa their true intention, viz : 
i^t they had paid under the above condition in 
fleir deed of purchase, at the ** Ordre " thej 
look up a position as if they merely represented 
lAe *' employés '' and laborers to whom they had 
inade payment and asked to be allowed credit 
far the amount so disbursed by them, as coming 
|a the place and as entitled to exercise the rights 
"those "employés" and laborers. Now this 
ition they are not able to make good, as those 
employés" and laborers had not established 
themselves their right to recover the amount 
wages said to be due to them and their right 
recover that amount. We think that there 
been a good deal of mispleading on the part 
the purchasers ; we cannot therefore allow 
their costs, but on the grounds above sta- 
we are of opinion that they are entitled to 
e credit, after the mortgage creditors are sa- 
ed, for that is all they ask, and in preference 
tiie"chirographairc8 " or personal creditors, 
the amount of arrears of wages viz : jl5 .905.62 
they undertook to pay in their deed of 
and which they have actually paid. 

i As regards the rights of Mrs. Tonnet and 

holding under her, the discussion in the 

case had necessarily many features in 

on with the argument in the former case of 

net and w*. v. Jack, decided by the Court, 

25th November 1864. But the Judgment in 

case cannot be invoked in the light of a 

e jiu/ée " as absolutely and at once deter- 

g tne rights of the present suitors, for 

is plainly no identity either of parties or 

kject in dispute. The conditions of a ** chose 

"do not therefore exist, C C. Art 1351 ; 

this case must be determined upon its own 

ts. 

Lt the same time the present questions arise 
the distribution of another portion of the 
loveable property of the same individual. 
Mr. Ferdinand Tonnet the husband, and the 
le leading points present themselves for con- 
ation, viz. : whether Tonnet had really cea- 
to be a trader, or whether he must be dealt 
as a trader and, in the circumstances, sub- 
ject to the enactments of the Bankruptcy 
' lance of 1856. Now, the facts here are not 
ïther the same as in the case with Jack and 
!; in particular, the agreement with Jack may 
|iaid to have had more of a commercial cha- 
ir, as Jack, himself, was a trader ; but we 
of opinion that, looking merely at the facts 
Mifihed before us, in evidence, in the caso 
under consideration, there is no sufficient 
rf that Tonnet had ceasod to be a trader. 

1 fact, the allegation that he abandoned com- 
ial business altogether, some 6 or 8 months 
ious to the sale of Belle Vue, to Messrs. 
and Allandy, rests for support almost en- 
ly on his own personal statement made in his 
teas of " Cessio Bonorum.'* This was pleaded 
evidence, but in vain, in Jack's case. But 
)ver we have it established that Tonnet 's al • 
withdrawal from his commercial partnership 
Forget, was never announced to the public. 

r' he continued to sign bills endorsed by For- 
and to endorse bills made by Forget, many 
which, .it is admitted, were simple renewals 


of the bills of the commercial partnership bet- 
ween him and Forget. We cannot therefore, 
deal with the claim of Mrs. Tonnet as the claim 
of the wife of a non-trader. We are, further, 
of opinion that Mrs. Tonnet's position must -be 
determined by tho rules of the Ordinance of 
1853 touching the rights of wives of Traden, 
and consequently that she or those in her right 
cannot sustain their claim against the other cre- 
ditors. The grounds of this opinion are fully 
stated in the former ease. 

The findings of the Master are therefore, re- 
called, and the Court decides : 

First. That the employés referred to cannot 
be collocated in tho '' Ordre. " 

Secondly. That Messrs Fiat & Allandy are to 
be collocated for the sum of ;$o,905.62, after the 
mortgage creditors and before the personal cre- 
ditors. 

Tliirdlr. That neither Mrs. Tonnet nor the 
parties claiming under her, as in virtue of her 
rights, can be coUocat'Cd. 

Fourthly. That whatever surplus remain for 
distribution among the personal creditors, shall 
be applied, in the first place, to pay the creditors 
of tne partnership. 

We do not think that this is a case for costs. 


COCRT OP ASSIZES. 

JpEY. — AiiiBX.— Deoit db Eecusation. — COK- 

DJLMNATION A MOET. — " NeW TeTAL." — OB- 
DOyXAICCB No. 29 DE 1853, AÊT8. 93 ET 94. 

Lof^squ'un " Alien " aura fait partie d*un Jury et 
que V Accusé ayant eu les moyens de récuser 
cH " Alien,'^ ne Vaura pas fait avant qu'il soit 
assermenté, le Jugement rendu par jury sera dé- 
finitif. 


JUET. — ALIE3T. — ElOHT OF ChALLKXGE. — SEN- 
TENCE OF Death. — New Trial. — Ceim. Pboc. 
Oed. No. 29 of 1853, Aets. 93 A2îd 94. 

Is alienage a cause of nullity of a trial hy Jury ? 

No, if the Defendant has been afforded an oppor- 
tunity of challenging the disqualified juror be- 
fore he is sworn and has not done so. 


AEMOOGON,— Appelant. 

Versîfs 

THE QUEEN,— Ecspondcnt. 


Before : 
The Honorable the Chief Judge and 
The Honorable Me. Jajstice Bestel. 
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The Honorable The Procubeue and Adtocatb 

Q-KNEKAL, for The Crown. 
TV. Newtok,— of Counsel for Applicant. 


leeh May 185G. 

The Defendant, in this case, having Mr. "W. 
Newton as his Counsel, was tried on the .I5th 
March now last past and found guilty of an at- 
tempt at murder. On being asked whether he 
had anything to say, or knew any reason why 
sentence of death should not be pronounced 
against him, he answered that he had nothing 
to say. No motion was made in arrest of Judg- 
ment. Tlie Judge, therefore, proceeded to Judg- 
ment and sentenced the Defendant to death. 

On the following day, 16th March, several 
other persons having for their Counsel, Mr. 
Newton, were tried on a quite different charge. 
The last trial was adjourned to the 17th March, 
when it was discovered, whilst the trial was still 
going on, that one Charles Olivier Chaulmet, 
who was then serving on the Jury, was an alien. 

This circumptance being brought to the notice 
of the presiding Judge, the trial, on the motion 
of the Public Prosecutor, and no other jury be- 
ing in attendance, was immcdiatety stopped, 
the Jury discharged, and the prisoners remanded 
by the Court to the next assizes for trial. 

The very same Chaulmet, having been one of 
the nine Jurors, who, two days before, liad sat in 
Judgment over the Defendant, and had concur- 
red in the unanimous verdict of guilty given 
against the Defendant, led his Counsel, Mb. 
Newton, to move the then presiding Judge, on 
behalf of Armoogon for a stay of the execution 
of the sentence of death pronounced against 
him, which motion was granted with consent of 
the then acting Public Prosecutor. 

With the like consent of Her Majesty's 
Procureur and Advocate General, a day, 
{viz ;) 24th April last, was given to Mr. New- 
ton, for his intended motion for a new trial. The 
Defendant having been previously reprieved un- 
til after judgment of the Court, on Mr. New- 
ton's motion. Accordingly, on the 24th of the 
said month of April, Mr. Newton moved the 
Court to the following effect : " That the verdict 
recorded in the matter of the Queen v Armoogon 
be set aside and the sentence of death passed on 
the said Armoogon be annulled and made void, 
and a new Jury be summoned to try the said 
matter. 

This motion was supported by an afiBdavit of 
counsel, setting forth the &ct8 above stated. 

Mr. Newton rested his motion on the text of 
Art. 4 of the Jury Ordinance No. 10 of 1860, 
wherein it is enacted that : " No man, not being 
'^ a subject of the Queen, is qualified to serve 
'' on Juries, and no man who hath been convie- 
" ted of any crime, shall be qualified to serve 
'^ on Juries unless he shall have obtained a free 
" pardon." 

He contended that the embodying of these 


disqualifications in a separate enactment glieved 
the importance the Legislature attached to thd 
disqualifications specified in that Article, andiii 
anxiety that they should not stand on a levd 
with the absence of those qualifications requirei! 
by Art. 2 of the same Ordinance. 

Purther that the presense in a Jury of la. 
" Alien " was contrary to the spirit of the trii] 
by Jury or of the country defined by Blic 
STONE (** Vol. 4. Page 418) to be a trial of 
'* Feerg of every Englishman which, as the ^ 
" bulwark of his liberties, is secured to hnnbfj 
" the Great Charter. Nullus liber nemo e^\ 
'* Qiui\ vcl imprisonetur out exulet^ out aV 
" alio mode destruatur, nisi per legale Ju ' 
*^ parium suoinim, vel per legem terra" (Qi 
Charter, 9 Hknby III, C. 29.) 

An " alien " not being the I^eer of Her 
jesty's subjects at Mauritius, or in England,: 
altogether disqualified from sitting in Judgou 
between Her Majesty and Her subjects. 1 
■presence on a Jury vitiates the whole of the pi 
cecdings had, vitiates the verdict and the Jut 
ment given thereon. The whol© must he 
aside and a new trial granted. Indeed, bj 
" Code d'Instruction Criminelle " of Fi 
Art. 381, Paragraph 1st., Alienage ia a caubc 
nullity of trial by Jury. 

If this conclusion were denied and if it wc 
contended that the motion was too late ; that 
presence of an unqualified Juror was matter 
either a peremptory challenge, for cause wl 
should have been made known before and afteri 
swearing of the Jury for some cause ichick i» 
last case arose after the administering of the 
(Arts. 23 and 24 Jury Ordinance.) My anï 
to this objection, said Mr. Newton, is plainj 
" That no challenge could be made by the ' 
** fendant at either of the times stated in 
" Articles, for the simple reason that the ftctj 
•* Chaulmet being an alien was not known to 
*' Defendant or his Counsel, until two dajs 
" Judgment pronounced. On the fact 
" known. Counsel immediately moved for a 
" of execution of the Judgment, and he 
" seeks for the remedy to the evil compi 
" of, (viz.) a new trial, to which end, the 
" ceedings, verdict, and judgment must bei 
" aside.'* (Art. 137, Paragraph 2, Crim. "^ 
Ordinance.) 

The Crown Counsel denied that Alienage 
per se. a cause of nullity of the proceedings 
before such alien juror ; and in assuming it to] 
so, for the sake of argument; the objection 
too late. 

GHie disqualification, arising from ali 
being the subject matter of a special art 
the Jury Ordinance, is no proof of its being 
more serious character than any of the 
various disqualifications arising from the al 
of the qualifications required by Art. 2 of 
Jury Ordinance, on the part of Jurors, sa 
over-age, non-age, absence of a clear ineo 
£60, or payment of £50 rent, &c.« Ac. 

The disqualification from alienage, like 
arising from over-age, or non-age, is_a good 
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of challenge whether peremptory, or special, as 
the case may be, but cannot and ougtit not to 
vitiate the proceedings had, so as to compel the 
Court to quash the proceediings had, to set aside 
the verdict returned and to grant a new trial. 

The want of qualifications, whether from alie- 
nage or otherwise, cannot be urged nt this stage 
of the proceedings ; were it allowed to be urged 
now, it would be impossible to carry into execu- 
tion any Judgment of condemnation pronounced 
by the Court. Motion in arrest of Judgment or 
in stay of execution would not fail being made 
on every conviction and new trials moved for on 
the most futile pretext. 

In support of the opinion expressed by the 
Crown Counsel that alienage in a Juror, like 
non-age or any other disqualification, was a 
caaae of challenge merely, the Procureur Ge- 
neral quoted the case of " The King v. Suiion ^ 
flff.," decided in . 1828, by Lord Tentehden, C. 
J. (Babn and Cbes, Vol 8, p. 417.) 

" The parties convicted being brought up for 
" Judgment, Denman, on behalf of button, moved 
"fora new trial, on an affidavit that a special 
" Juror, who served on the trial, was an " alien" 
" and that this fact was not known to the De- 
" fendant until after tho trial . " 

Sect. 3 (of 6 G-KOBGE IV C. 50) is expressly 
applicable to this case, said Denman. " Provided 
■* also that no man not being a natural horn sub- 
*^ ject of the King, is or shall be qualified to serve 
** on Juries or inquests, except only in tlie cases 
* hereafter expressly provided for, which excep- 
" tion applies to Juries de medietate" 

The SoLTCiTOB Gekeral : " The word qtwlified 
is applied to " Aliens" in the third Section, in 
" the same sense in which it is applied to other 
"persons, in the first Section. Now, by tho 27th 
" Section, it is enacted that if any man shall be 
" returned as a Juror for tho trial of any issue 
'*'in any of the Courts therein before mentioned, 
"^who shall not be qualified according to this 
"act, the want of such qualification shall be 
good cause of challenge." 

LoBD Tekdebden, C. J. gave Judgment in 
the following term : " The enactment of the 
** 29th Section of this Statute agrees precisely 
" with that which had before been established 
'** by the common law, for in Co. Lyt. 15(5. B. 
" it is stated that al ens born may be challenged 
^propter defectum patnœ. 
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" Now, I am not aware that a new trial has 
ever been granted on the ground that a Juror 
was liable to be challenged, if the party had 
an opportunity of making his challenge. In 
the case cited : (Bex r Fremearne ; Batix 
and Cbes. 5 Page 254) no such opportunity 
had been afforded. We ought to be very care- 
ful in giving way to such an application, for if 
we must grant a new-trial at the instance of a 
Defendant, after conviction, we must also do 
it at the instance of a Prosecutor when there 
has been an acquittal ; and it seems to mo that 
without a precedent wo ought not to interfere 
in this late stage of the proceedings." 


The Bu^e for a new-trial was, accordingly, re- 
fused. 

The case cited in his second address to the 
Court by the Defendant's Counsel, in support 
of his contrary view of the law, (viz : ) the Judg- 
ment of Albott. C. J. (in the King v Frc- 
wearne, Babn and Cbes, vol. 5. Page 251', given 
in 1826) in no wise contradicts the law laid 
down by the same Judge, under his Peerage 
name of Lobd Texteedex, in 1828. 

The language of the learned Chief Justice Al- 
bott is as follows: — "I am of opinion that we 
** ought to grant a new trial. It appears that in 
" Jlill V. YateSy and in Wray v, Thome, the 
" Court did not think it necesîsary to yield to an 
" application of this nature. But in the present 
** case the person who appeared in tho name of 
** his father, and served on the Jury, was not 
•* qualified by estate so to do, and had not ar- 
" rived at that age which tho law considers ne- 
*' cessary to give competent knowledge to sit in 
" judgment. I do not see how a challenge could 
" be taken. Had the party been on the panel, 
" perhaps the objection should have been a 
" ground of challenge, and in order to be pro- 
" perly swoni as a talesman he ought to have 
*• been on some other panel. Rule for a new 
** trial granted, accordingly.*' 

The facts stated in these two Judgments are 
quite dificrent from each other. In the case of 
the King v. Fremearne, Chief Justice Albott ob- 
served, first : That the name of the Juror who 
served for his father was not home an any jury 
panel ; 2ndly. That he was under age 

It was impossible that the Defendant could 
have instituted an enquiry into the quahfications 
or disqualifications of one whose name v:a^ not 
home on any panel. He was thereby deprived of 
his right of challenge. It was, therefore, but 
fair in the absence of any evil practice on his 
part, that he should have been allowed a new 
trial ; but in the case subsequently decided by 
the same Judge, under his peerage name of Lobd 
Tbnterden, in 1828, the name of the alien teas 
on the panel. Had he thought proper so to do, 
the Defendant might havo inquired after the 
Juror when he would or might have ascertained 
his want of qualification. An opportunity had 
been afforded him of challenging the alien, and 
preventing thereby the mis-trial complained of. 
in that case, as in the present. The mis-trial 
was then, as in this instance, altogether due to 
his own laches. It was but fair that he should 
be refused, as he was, a new-trial, as it is but 
fair that the Defendant in this case should meet 
with a simular refusal. 

Our reasons for this conclusion are the fol- 
lowing : 

Art. 48 of our Crim. Pro. Ord. requires, that : 
" Every person against whom a Criminal Infor- 
" mation has been filed for Treason or Felony, 
" shall have, if required, a true copy thereof... 


" As well as a list of witnesses 


And also a list of the Jury, mentioning tho 
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names, profession, and places of abode of the 
said witnesses and Jurors so as to afford the De- 
fendant the means of inquiring into the charac- 
ter and qualifications of such Jurors, so as to be 
in a position of exercising his right of challenge 
either peremptory or for cause agreeably to Ar- 
ticles 93 and 91- of the same Crim. Proc. Ord. ; 
and the better •* to enable the Defendant to 
*' make his challenges, he iâ entitled to have the 
" whole panel read over, in order that he may 
" see who they are that appear." (Art. 95, 
Crim. Proc. Ord.) 

The Defendant, in this case, was accordingly 
supplied with a list of the Jurors. The list bore, ' 
amongst others, the names, additions and place 
of abode of the alien Cliarles Olivier Chaul- 
met, who served, on the Jury sworn, to try 
the charge preferred against him, the Defen- 
dant. 

He thus, had the means afforded him of ma- 
king the necessary inquiries into the character 
and qualifications of the juror alleged, at this 
late hour, to be disqualified by reasons of alie- 
nage. Had the Defendant availed himself of the 
means thus aftbrded him he might have easily 
ascertained that the juror Chaulmet was 9>n alien 
and might have challenged him when " coming 
to he swoi*n and before he teas sworn ^^ and would 
have thus pf^e vented the mischief now com- 
plained of and brought about by his own negli- 
gence in not making the required inquiry. 

But it is said that the disqualification of the 
Juror was not known un^il two days after judg- 
ment had been pronounced against the Defen- 
dant. —True. — But this disqualification might 
have been known sooner had the Defendant 
availed himself of the means of inquiry afforded 
him by the panel put into his hands. Having by 
his own laches precluded himself from the exer- 
cise of his right of challenge, the rule he now 
seeks to obtain for a new trial must be refused. 

From the autorities cited on both sides may 
be collected the test by which the Court is to 
ascertain whether a new-trial is to be granted or 
refused, here as in England, and it is : Has the 
Defendant been afforded an opportunity of chal- 
lenging the disqualified Juror or not ? If not, as 
in the Kinq v Fremeame, the new trial mmt be 
granted ; if the opportunity has been afforded 
him, the new-trial must be refuged. If it be asked 
why we should not adopt the law of the French 
Code of " Instruction Criminelle, " but allow 
ourselves to be guided by the English Jury Act, 
and decisions of the English Courts as explana- 
tory of our Colonial jury Ordinance, the answer 
is plain and to be found in the junr Ordinance 
Art. 25. 

"^ This Ordinance is based on the Jury Act of 
6, Geobqe IV, C. 50. 

The disqualifications by reason o? alienage, 
dictated by the peculiarities of the political con- 
dition of the Island, is the repetition of the 3rd 
Sec. of the above Act. With this difterence that 
in lieu of the words natural bom subject, the 
Colonial Jury Ordinance uses the words Subject 
of the Queen. 


By the 27th Section of the English Act, it is 
enacted: •* That if any man shall be returned 
" as a Juror for the trial of any issue in any of 
" the Court herein before-mention, who shall not 
'^ be qualified, the want of such qualification 
" shall be good cause of challenge." 

No such provision is to be found in our Jury 
Ordinance, but it may and indeed must be read 
as a part and parcel of our Jury Ordinance, Vy 
reason of the enactment of Art. 25 of the Or- 
dinance, which requires that ; ** When any ques- 
" tion may arise as to any procedure, or conduct 
" in, or respecting any matter in the trial by 
" Jui'y, not herein provided for, the law of 
" England shall be followed and rule the point 
" or question at issue." 

Is'ow is the point which the Court is called 
upon to decide, expressly provided for or not, 
by our Jury Ord. ? Certainly not. Our Ord. 
is silent as to whether the want of qualification 
is a good cause of challenge or not. To ascer* 
tain this we must necessarily refer to the Bngliib 
Jury Act, which we are directed to take as oar 
rule and wherein we find, in section 27, thit 
the want of qualification shall bo a good conte 
of challenge. « 

Having ascertained from the English Act, the 
want of qualification to be a good cause of chal- 
lenge. We are next to enquire when the chal- 
lenge is to be taken T Our Criminal Procedure 
Ord. requires that the Juror be challenged " «b 
he comes to bo sworn and before he is sworn ; " 
(Art. 93) *' and no party can, if right, challenge 
" the array or any particular Juryman after the 
" swearing of the Jury," unless, for some cause 
which arose after the administering of the oatL 
The cause of the challenge set forth in this case, 
{viz.) alienage on the part of Chaulmet, did not 
arise after the administering of the oath. The 
challenge, under this art. is therefore clearly im- 
possible. 

The disqualification complained of existed prior 
to Chaulmet being sworn, and might have been 
easily ascertained by the Defendant, had he 
made a proper use of the Jury List put into lus 
hand, bearing the names, profession and place 
of abode of Chaulmet, for the very purpose of 
enabling him to make all necessary inquiries so 
as to be in a position to exercise his right of 
challenge at the proper legal time. His laches 
in not making use of the panel for tho end con- 
templated by the law, cannot do away with the 
fact, that by the delivery of the panel to him, an 
opportunity of challenge has been afforded the 
Defendant. Hence, his objection comes to late, 
whether reference be had to Arts. 93 and 94 of 
our Criminal Procedure Ordinance, or to the au- 
thorities of the cases cited. 

This application for a new Trial must there* 
fore bo refused and is accordingly refused.* 


• Soo in Bbuzatjd's Repo^-is, Pages, 148, 161, 20e, 217. 
in September and December 1813, a criminal oaso wbew 
two Assessors, having been challetiged as Aliens, by tte 
accused, after the swearing of the first witness for tiw 
Crown, the case was postponed to the next Session of As 
sizes, where tho prisoner was convicted, althongli he bid 
objected against the right of the Crown to enter 
•0 dings against him. 


Before : 

The Honorable Mk. Justice Bestel, and 
Tlie Honorable Mr. Justice Colix. 
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SDPREHE COCRT. 


DkBITEUR principal, — Q-ABA2ÎT, — CLAUSE DE 
"POÏÏBNIE ET FAIRE TALOIR. " AbTS. 1693, 

laOé, 1695, c. c. 

^ar h clause de " fournir et faire valoir " le Cé- 
dant garantit la solvabilité du Débiteur jusqu^au 
jour de Vexigibilité de la créance transportée, et 
ne reste lié après cette date que lorsque le défaut 
de paiement lui a été notifié lors de V échéance 
de la dette. 


Prutcipal debtor, — Warbaxtt.— Clause of 
"rouRxiB ET faire v-iLOiR."— C. C. Arts. 
1693, 1694, lG9o. 

Bi/tke clause of ** fournir et faire valoir " the as- 
signee bind* himself to pa\f in default of the 
principal debtor when the claim shall become 
duSj hutheÀhall not be bound after that date if 
tie non payment of the claim by the principal 
debtor has not been notifed to him at maturity. 


HERTÉ, the wife,— Plaintiff, 

Versus 

F. WHOENITZ, — Defendant. 


I. CoLDT ; -Of Counsel for Plaintiff, 
â. PiSTOîî ; — Plaintiff's Attorney. 
p. GuiBEUT ; — Of Counsel for Defendant, 
&. GuTBERT ; — Defendant's Attorney. 


IQthMay, 1866. 

The Plaintiff, the wife of a gentleman wlio is 
w an inmate of a lunatic asylum, obtained a 
adge's Order to autborize her to institute pro- 
ings against tbe Defendant for the matters 
d things which shall be presently set forth. 
e, accordingly, on the 4th October 1865, 
>ugh't her action to recover from the Defen- 
t, the sum of ^2,195.41i vvith interest, from 
cbruary (9th) 1864, up to the day of service of 
le Declaration, under the following circum- 

tkances. 

i 

\ It appears that by two notarial deeds bearing 
late respectively November (10th) 1860 and Fe- 
bruary (2nd) 1861, the Defendant transferred 
the PlaintiflTs husband, a claim of ^5,000 due 


to him by Ernest and Ferdinand Letoumeur and 
payable as follows : 

$2.000 on November 15th 1860. 
1,000 on December 15th 1860. 
1.000 on November 15th 1861. 
1,000 on December 15th 1861. 

together with interest at the rate of 7 o\q per 
annum, duo from November (I5th) 1850, upon 
the sum of S4.000 and upon the sum of ^1,000 
from Nov. 15th 1860. The assignment of the 
claim was made for and in consideration of an 
equal sum of ;?5,000 paid by the assignee to the 
assignor, the assignor binding herself to fournir 
et /aire valoir the same. 

Part of the sum thus assigned to Ilervo has 
been paid, and the amount claimed to wit : 
$2,195.44 is the balance remaining duo to the 
Plaintiff 

The Defendant pleaded lo. : That the Plain- 
tiff had no right of action ; 2o. That he gave no 
warranty ; So. That the action at any rate was 
premature in as much as the principal debtors 
and the surety had not been sued and exhausted 
and their inability to pay the claim had not 
been legally established. That, at any rate, 
when he, the Defendant, assigned to Plaintiff's 
husband the claim in question, on Ernest and 
Ferdinand Letourneur and Mrs. Meistrc, he, the 
Defendant, did not promise to secure payment 
of such claim ; that his sole promise was the one 
well known to the law as a promise " de fournir 
et faire valoir," and that if the Plaintiff had, 
when the claim became due, sued Ernest and 
Ferdinand Letourneur and Mrs. Meistre, those 
parties were then solvent and would have satis- 
-fied the claim which, under his special promise, 
the Defendant was not then bound to pay. 

The Plaintiff, in his Beplication, joined issue 
on all the pleas, and as to the last, averred that 
when the claim of ;J(5,000 was assigned to Her- 
vé, Ernest and Ferdinand Letourneur, the prin- 
cipal debtors, were already insolvent, and the 
Defendant ought to have been aware of the fact. 

When the cause came on for hearing, Js. 
CoLiN^. for Plaintiff, gave an historical account of 
the facts above stated, and argued that in this 
case, the warranty given by the Defendant was 
to the effect of " fournir et faire valoir en ca])i- 
" tal et intérôtn, do Made. Meistre et de M. 
" Whornitz." That clause bound d rectly the 
surety. HciTé had become a lunatic ; that was 
the cause of the delay. His Curator bad now 
recovered that part of the claim transferred 
which was secured by hypothec, but had failed 
to receive the balance not so secured, and was 
therefore driven to fct against the surety. In 
May 1882, Ferdinand Letourneur had been le- 
vied upon and his estate placed under seques- 
tration, and before that, Ernest Letourneur had 
been condemned for debts which ho had not 
satisQed. 

G. GuiBERT, for Defendant.— The Defendant 
is not bound, because tho Plaintiff was bound 
before applying to him, to discuss tho principal 
debtors, which has not been done. The war- 
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ranty, under the transfer, is not charged by the 
words " fournir et faire valoir." The assignee of 
a claim may have to recover against the assignor, 
but only wnen every body else had been exhaust- 
ed ; here there has been no diHcussion of the 
debtor. The notes in question had been endors- 
ed by Ferdinand Letourneur who intervened in 
the deed of sale to his brother aud bound him- 
self jointly and severally with him ; Mrs. Meistre 
also intervened. Now, Whomitz, when he trans- 
ferred his claim to Hervé, never gave up his se 
curities. Why is he pli^ced in a position not to 
be able now to recover back as against him ? 
"We never got notice of all this until 3rd Octo- 
ber 1865, our recourse against the principal deb- 
tors is now, through the Plaintiff's negligence, 
quite illusory. Besides, a large sum of money 
has been received by the Plaintiff, out of the 
balance now claimed. 

He cited; Pothieb. Venfe, Vol. I., page 336. 
Mabcade, Vol. VI., Art. 1695. 

J. CoLTSf in reply : My friend's law may bo 
correct, but does not apply. Mrs. Meistre was 
the first holder of the claim subsequently traui 
ferrod by Whornitz to Hervé, and Hervé has a 
right to sue either her or the immediate assign- 
or to himself Mrs. Meistre is not a surety but 
a yendor, and the Plaintiff has his choice to sue 
her or his assignor. 

Tkoplono, Vente, Vol. XI., page 148. 
• Code Civil, Arts. 2021 and 2022. 

By the special clause in the contract, Whornitz 
has bound himself not as surety but directly. 
"We have discussed the principal debtors, and by 
Buch discussion the secured portion of the claim 
was paid; the claim was thus reduced from 
;J[5000 to 82195M We could not claim a ba- 
lance before knowing to what amount the claim 
was secured and to what amount it remains un- 
secured. 

JTOOMEKT. 

The Plaintiff, in this case, is the assignee of a 
certain claim originally duo by Messrs E. and 
F. Letourneur to Mad Meistre, by the latter 
transferred to the Defendant and by the Defen- 
dant transferred to the Plaintiff, under a special 
warranty, of which we shall presently have to 
examine the force and bearing. The claim was 
partly secured by hypothec, and partly left un- 
secured; the portion secured has, it appears, 
been realised. The balance left unpaid. The 
Plaintiff, therefore, has brought this action to 
recover that balance from the Defendant, under 
his special warranty. 

The claim was to be paid by the principal 
debtors by instalments, of which the last was 
due on 15th December 1861. The Defendant 
complains, and save the liability which he may 
have to discharge under his special warranty, 
justly complains that no notice was given to him 
until the year 1865, of the non-payment of the 
debt by the principal debtor. In principle, and 
as a rule, the Defendant should be discharged ; 
for if a surety binds himself to pay, in default of 
the principal debtor, a certain claim, on a day 


certnin, such surety is discharged if by the act 
of the creditor, or by his negligence the claim oi 
securities which give value to the claim have dis- 
appeared. It is in fact the same principle, un- 
der a different law, which compels the holder of 
a promissory note or payer of a bill of exchange 
to give notice of dishonor to the endorse» of 
the note and drawer and endorser of the bill 
The creditor cannot be allowed to suffer yean 
or even months, (nay days will sometimes suf. 
fice) to go by without making good his recoune 
against the sureties ; for the sureties, if called 
on in due time, might then secure their own 
rights either by forcing the principal debtors to 
satisfy the cfaim or compeling the creditor 
to discuss such principal debtors, two modes of 
action which often become illusory when time 
has gone by and the securities have disappeared 
or the principal debtors become insolvent. Thaib 
opinion is very clearly laid down in MABCini, 
Vol, 6, page 339, and Teoplong Vkntb : 11, 
941. DuyERGiBR, 11, 278, and admitfl now, «00- 
teris paribus of no doubt. 

If the case stood thus alone, wo coidd hare 
no doubt, under Articles 1693, 1694 and 1695 of 
the Code Civil, that the Defendant would be free 
from all liability, for there is no doubt that when 
the claim was assigned', it was a claim, and as a 
rule the assignor never answer for the solvency 
of the principal debtor unless he has bound him* 
self to that effect. 

But, in the case before us, there is a special 
warranty, and a warranty in terms which are of- 
ten met with and the meaning and force of whick 
cannot now be the object of any reasonable 
doubt. 

The assignor bound himself *' de fournir et, 
faire yaloir en principal et intérêts, pour M. Her- 
vé toucher et recevoir de MM. E. et F. Letour 
neur, Mme Meistre, M. Whornitz, ou de qui ï 
appartiendra." 

Upon the force of that special warranty At 
case must turn. 

It is settled law that the assignor who |ffg^ 
mises to ** fournir et faire valoir" warrants " 
solvency of the debtor of the claim assigned 
the time of the assignment ; now does it e^ 
beyond the very moment of the assignment! 
We are of opinion that it does, but not to * 
extent which the Plaintiff^s case would rt^qi 
These words " fournir et faire valoir '* sei 
the assignee, as against the assignor, from 
chances of loss arising from the debtor's 
vency up to the moment that the claim assij 
is due "lis garantissent," says Teoploxg, [Ve 
11, No. 939) " le ceseionnaire de tout danj 
pour le temps qui 8*écoulera jusqu'à Té] 
que du paiement." But even when the assi|^ 
is not answerable " recta viâ^ " he is only boi 
if the debtor of the claim assigned lias lieen 
cussed and is insolvent. 

If, then, the claim assigned has not» om 
coming due, been claimed from the direct d^ 
of the same, so that such debtor's assets be 
cussed and applied to the payment of the 
or the debtor proved, after due process of 
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to be then inaolrent, the assignor will not bo 
liable. And this is right not only because it is 
the clear déduction from the Articles of the 
Code above cited and the clear construction put 
upon the law bj the best authorities, but be- 
cause it is ccnsonnant with the true principles 
of Justice that, if a debt is due by Marcus on a 
daj certain, unlpss there be a special contract 
to the contrary, the co-debtors who are not to 
pay in the first instance, and à fortiori the sure- 
ties, must get the personal notice, and not be 
placed, by the creditor's negligence, in a condi- 
tion worse than that which they are entitled to 
hold. 

In this case the last instalment duo upon the 
debt assigned became due in December 186 L. 
Notice was only given to the Defendant in 1865, 
and even thon there is no proof that the princi- 
oal debtors E. and F. Letoumeur and Mrs. 
Meistre, the present Defendant's own assignor, 
could not have paid the debt when it became 
due. There is proof that one of the Le tourneurs 
was levied upon in 1862, there is absolutely no 
proof that any of the three persons mentioned, 
if duly sued in December lSt51, would not have 
satisfied the claim. 

It is said that, in the contract before us, 
Whomitz the Defendant said : '* fournir et faire 
valoir " " pour Mr, Hervé toucher et recevoir de 
Messrs. Letourneur, Mme. Meistre et de Mr. 
Whomitz," and the Plaintifi* argued that the in- 
sertion of the Defendant's name in the clause 
carried the contract farther than the ordinary 
bearing of •* fournir et faire valoir " warrants. 

"We are of opinion that, whether the name of 
the assignor be inserted or not, the words *• four- 
sir et faire valoir" extend so as to reach him ; 
otherwise they would have no sense, only they 
have the sense and force given them by the law, 
but no more ; they compel the assignor to pay, 
if the debtor is insolvent, when the debt becomes 
dae, and that sometimes may be several years 
after the contract, but they do not protect the 
creditor who does not act when the debt becomes 
due ; in a word they do not prolong the liability 
of the assignor beyond the term legally meant 
% the *' fournir et faire valoir " clause. 


For, in reality, that is the real question : Up 
Lto what monicnt is the assignor answerable ? 
[ihe insertion of the name of the assignor might 
jjle construed so as to imply that the assignor wai- 
pres the benefit of the previous discussion of the 
debtor. Wo give no opinion 9 s to this, but it can- 
not mean that having contracted to be bound, 
in terms now clearly defined in French law, to 
ke liable up to a certaifi day, he shall be ever af- 
ter liable, even without personal notice of non- 
pyment, and without clear proof of the debtor's 
Complete insolvency. 

r 

There is a mode by which an assignor may 
oontracfc to be bound directly and without dis- 
:tQ86ion ; such contracts are clearly legal, but 
{Hiey must be dear ; the intention of the parties 
|lo derogate from the enactments of the Code, 
%li!ch provides for ordinary cases, must be ap- 
parent. 


Under the clause before us, the assignor 
Whomitz was surety solely if the debtor became 
insolvent before the stipulated date of payment ; 
even then he ceased to be answerable if the debt 
were lost by the act or negligence of tho as- 
signee. 

Under the same principle, Lotseau held, and 
Tboplono after him, ana we have not a doubt 
of the matter, that if the assignee gave time to 
the debtor to pay, the assignee's liability would 
not be extended beyond the original term, ex- 
cept, of course, by consent. We are, therefore, 
of opinion that Judgment should be entered for 
the Defendant, with costs. 


SDPREHB COVBT. 


EÉS0LTJTI0N DE TENTE, — ACQUEBBUB EVIXCK,— 
EeSTITUTIOX du PBFX DB VENTE, — Al'AlfT- 
CArSE DU TENDEUB,— GaBANTIE, — InTëBÊTS, 

— DoMMAGE8.iirréBKTS,—FBAi8, — Abts. 1G29, 
1630 C. C. 


En COS de résolution de vente les sommes reçues 
par le vendeur personnellement et celles payées 
à ses ayant-cause^ en décharge de ses enaayements, 
devront être restituées à Vacquéreu/r évincé avec 
intérêts à dater du paiement. 

ZorsquHl a été stipulé qu'ail n*y aurait peu de 
garantie, Vacquéreur évincé n^a pas droit à des 
dommages-intérêts. 

L'acquéreur évincé qui a payé son pris au cession- 
naire du vendeur na pas droit de réclamer la 
restitution de ce prix du cessionnaire person- 
nellement. 


Cancellation op sale, — Eticted pubchaseb, 
— Eestitution op sale pbicb, — Assigner op 

THE TENDOB, — WaBBANTT, — InTEBEST, — Da* 

MAGES,— Costs, -Abts. 1629, 1630 C. C. 


The cancellation of a sale shall render imperative 
the restitution of the sum received by the vendor 
personally, and also those paid on his account 
and in discharge of his debts to his assignees, with 
interest on both sums from the date of the pay- 
ment 

Where it has been stipulated that there should be 
no guarantee, no action in damages lies in case 
of eviction. 

The evicted purchaser who has paid his purchase 
price to the assignee of the vendor has not the 
right of claiming back such price from that 
assignee personally. 
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BLACKBUEN,-Plaintiff, 

Ver9Uê 

MAGON AND OES.,— Defendants. 


Before : 

HU Honor the Chief Judge, and 
The Honorahh Mr Justice Bestel. 


Hon. V. Naz,— of Counsel for Plaintiif. 

J. G. Tessteb, — Plaintiff's Attorney. 

E. Dupont,— of Counsel for Henry de Boucher- 

Yille. 
E. DucBAT, — Attorney for same. 
A. Legall,— of Counsel for vendor's assignees. 
V. Delaine,— Attorney for the same. 
J. L. Colin, — of Counsel for Mrs. Vincent. 


leth Matf, 1866. 

It appears, from tbe Declaration, that tlie 
heirs of the late Mr. and Mrs. Magon de St. El- 
lier, on the 8th day of September, 1864, had put 
up for sale, by licitation, a certain landed Estate 
situate at Moka, alleged to be 45 acres in ex- 

However, previous to the sale taking place, a 
distraction was ordered by the Master, of 10 
acres claimed by Felix Barcade and others, thus 
reducing the extent of the ground to 35 acres. ' 

The Plaintiff purchased the 85 acres for the 
principal sum oi ;$3,187.50c., bearing interest at 
nine per cent from the date of the sale. 

On the production of the certificate of the 
Conservator of Mortgages, and in pursuance of 
the conditions of the " Cahier des Charges " ha- 
ving reference to the payment of the purchase 
price, the Plaintiff paid the vendors or assignees, 
the several sums respectively due to them, as 
appears from a notarial act before Notary Pelte 
and Ms fellow, of the 6th May 1865. 

Since such payment, which was effectod with- 
out the exercise of any pressure on the part of 
his vendors or assignees, but of his own free will 
and accord, some inrther portion of land, {viz.) 
17 acres and } of an acre were claimed by seve- 
ral persons to whom the Plaintiff has been judi- 
cially ordered, with costs, to restore the posses- 
sion thereof. 

It is further stated, also, in the Declaration, 
that the Plaintiff is threatened with a further 
reduction of 8 acres of land, claimed by the se- 
veral purchasers thereof, whereby the Plaintiff's 
rights would only extend over 9 acres of land 
about, and altogether unfit for the purposes he 
had in view on ptirchasing. 

The several facts above stated were brought 
to the notice of the vendors or assignees. They 


were summoned to put an end to the grieyanoes 
complained of and to deliver to Plaintiff the sub- 
ject sold. 

The summons was unheeded. Hence the pre* 
sent action. 

The Declaration concludes with a prayer for a 
Judgment rescinding and cancelling the afore- 
said Judgment of adjudication of the 8tb 8ep. 
tember 1864, and condemning the Defendants, 
the co-vendors, (viz.) the divorced wife of Adol- 
phe Vincent, Ange Magon de St. Ellier, Heniy 
de Boucherville and Alphonse de BoucherTiUe, 
jointly and in aolido^ to pay to the Plaintiff the 
sum of ^6.000 for restitution of money, da- 
mages, and all costs of suit. And the as»!- 
gnecs and holders of the rights of the above 
named co-vendors {viz:) Sonchcttt the wife, 
Arthur Eaynaud and Denis de Bouchcprfllc, 
jointly and in solide with the co-vendors, to pay 
and refund the respective sums of money re- 
ceived by them, with interest thereon at nine 
per cent from the date of the Judgment of adju- 
dication to this day. 

On the cause being called for trial, E. Dupo5T, 
on behalf of Henry de Boucherville, moved the 
Court that the said Henry de Boucherville \» 
put out of the cause, he having assigned hi» 
share in the purchase price to one Denis de 
Boucherville. 

This motion was assented to by the other par* 
ties in the cause, with the exception, however,! 
of A. Legall who. on behalf of his clients, ob- 
jected to the motion, on the ground that it wa» 
important for the protection of his client's inte- 
rest that Dupont's party do continue a party*" 
the cause. 

Leoall's objection having been allowed anc 
Dupont's party maintained in the cause, H( 
V. Naz was opening his case when J. L. CousJ 
for the divorced Mrs. Vincent, admitted tbi 
there was in this matter a sufficient cause ; 
rescinding and cancelling the adjudication, 
prayed for. He further expressed his assent 
nis client refunding the sum received by ' 
disputing however the rights of Plaintiff to 
. damages and arrest in execution asked. 


Hon. V. Naz, on the other hand, whilst mail 
taining his right to damages and to interest, 
nounced at the same time his intention of 
insisting in this case on the prayed for arrest 
execution. He accordingly directed his atte 
tion to the question of damages and contends 
on the strength of Art. 1630, C. C that the / 
mages claimed were due, as well as the restil 
tion of the purchase price? the interest of 8U< 
price from the date of the sale, and the costt 
curred by the demand in warranty, and th< 
incurred for securing his quiet enjoyment of i 
subject purchased, which costs have been laid 
his charge by the Moka District Court. 

J. L. CoLTîf replied that, by Art. 1 of the 
ditions of the " Cahier des Charges," it is 
pressly stipulated that : '' the purchaser or pi 
'* chasers shall take possession of tbe pro] 
'* in the condition and state in which it will 
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" on the day of the final sale thereof, without any 
«^Tecouneor guarantee whatsoever for inaccu- 
" rate description or any deficiency in measure- 
" ment, extent or otherwise and without any in- 
** demmfieation or diminution thereof." Such 
being the case it is self evident that the article 
qnoted by Hoy. V. Naz, which refers to a case 
where '^ la garantie a été promise ou qu'il n'a 
*'rien été stipulé à ce sujet," ia wholly inappre- 
dable to the case now l>efore the Court ; that 
reference must be made to Art. 1C29 C* C, 
to ascertain the extent of the damages claimed 
against the Defendant Yincent. 

Art 1629 C. C. is thus worded : 

'' Dans le même cas de stipulation de non- 
" garantie, le vendeur, en cas d'éviction, est tenu 
* à la restitution du prix, à moins que Facquéreur 
'n'ait connu, lors de la vente, le danger de Té- 
^ TÎetion, ou qu'il n'ait acheté à ses périls et ris- 
■qnes." 

The restitution of the price is the only indem* 
iity allowed by law on the eviction of the purcha- 
KTsfrom the land sold. To this indemnity alone 
ia entitled, and he cannot lay claim to any 
her. To this indemnity the Defendant has al- 
j expressed her assent by her recorded ad- 
ion that she was bound to the restitution of 
sums which she has personally received. 

Having enquired into the extent of the liabi- 
of the vendors, (heirs Magon de St-EUier.) 
Ids, V. Naz next applied himself to show that 
assignees of those heirs were bound like the 
in to whose rights they have succeeded, to 
Wimd to the evicted purchaser the sums paid 
h the latter. 

Ho5. V. Naz rested his argument on several 
"^ions of the French Courts and opinions of 
^eral commentators laying down as law that an 
* purchaser, on a Judicial sale, whether 
or otherwise, who had paid the several 
.ted creditors of the Estate sold, had aright 
call upon them for the restitution of the sums 
bpaid to them respectively. This conclusion is 
bed on the wording of Art. 1377, C. C. where- 
lit is laid down that : " Lorsqu'une personne 
^■qai, par erreur, so crojait débitrice, a acquitté 
•ime dette, elle a droit à repetition contre le 
;tréancier. Néanmoins ce droit cesse dans le cas 
i^rà le créancier a supprimé son titre par suite du 
'paiement ; sauf le recours de celui qui a payé 
contre le véritable débiteur (Art. 1376, C C.) 
iCeloi qui reçoit par erreur ou sciemment ce 
l^ne lui est pas dû, s'oblige à le restituer à 
eeiui de qui il l'a ind&ment reçu." 



i" 

!? 


HThen paying his price the purchaser fully 
tided to discharge a debt legally duo by him. 
^ eonsideration of the subject sold to him. He 
Hi BO with the view of securing to himself the 
to undisturbed position and enjoyment of the 
jbject purchased. His eviction therefrom shows 
jit the consideration given ought not to have 
jniso given, that the price paid has been erro- 
ffuij paid and received ; hence his right to 
fam back the price so erroneously paid by 


him ; hence the necessity, on the part of the re- 
ceiver^ of that price, to refund tne amount so 
unduly received. 

Art. 1235, C. O. " Tout paiement suppose 
" une dette : ce qui a été paye sans être au est 
*' sujet à répétition." 

"Whether the sum has been paid to the vendor, 
or to his creditors or to his assignees, which ever 
of them has received a sum not due is liable to 
an af'tion in repetition of the sum so erroneously 
paid and received. 

Applying this article to the case before the 
Court, said the Hon. Y. Naz, we find an Estate 
of which the vendors believed themselves to be 
the legal owners, is by them put up for sale be- 
fore the Master of the Court. Blackburn pur- 
chaser, pays his price to his vendors and assi- 
gnees, of course in the expectation of a perpetual 
enjoyment of the Estate sold, and purchased bj 
him. As long as the Estate continued in his 
hands, he was fully iustified in paying his pur- 
chase price. Indeed he was bound to do so on 
penalty of a cancellation of the sale. 

However, on his attempt at taking possession 
of the Estate purchased, he finds himself ousted 
of the most valuable part of the subject sold, and 
to such an extent that one of his vendors does 
not hesitate to recognize his right to a ciincella- 
tion of the sale, and to the restitution of the 
sum received by her, in paymtnt of her sharOi^ 
in the amount of the purchase price ; thus ac- 
knowledging the existence of an error .shared in 
by the two parties, the one wrongly believing 
herself entitled to the payment or the sum 
received by her which she is now willing to 
refund ; and the other erroneously believing 
himself bound to a payment, which, his subse- 
quent eviction showed he was not bound to make. 

Whether the sum paid and received were un- 
duly paid to and received by a vendor, or to or 
by his assignees, is altogether immaterial. The 
assignee, as the representative of the vendor, 
must be liable to the same obligation as the ven- 
dor, he having succeeded to all the rights of the 
vendor against the obligee. 

The monies paid to him are supposed, in l*v, 
to have been paid to the original vendor, the 
assignee being, in law, none other than the ven- 
dor. These monies so received by the assignee 
must be refunded saving his recourse against the 
original vendor, whether the latter be or be not 
solvent. 

If solvent, the assignee cannot fail recovering 
the sum refunded by him, his assignor being 
bound, in law, to guaranfce the existence of the 
right aBsigued. (Art. 1693, 1694, 1695 C. C.) 
Should his assignor be insolvent his recourse 
must prove a failure, it is true, but he is never- 
theless bound to refund the sum by error paid 
to, and by error received by him. 

"Not so, said Lfaîall, on behalf of the assignees. 
The monies paid to them wore not so paid by 
error, but paid in extinction of the just debt le- 
gally due to the assignee, for consideration. 
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The debt was due when the assignment was 
made, and the consideration money paid to the 
rendor by the assignee. The eviction now com- 
plained of had npt taken place. The sum was 
therefore dun and demandable. There was no 
possible error on either side, on this point, at the 
time of payment. Can the subsequent eviction 
in any way affect such a transaction ? True it 
is that the purchaser not having the undisturbed 
possession and enjoyment, has an action against 
nis vendors for the cancellation of the sale and 
for the refunding of the sale price paid ; for, the 
first obligation of the vendor is that he do gua- 
rantee to the purchaser the peaceful possession 
of the subject sold. (Art. 1625, C. C.) " Et quoi- 
" que lors de la vente il n'ait été fait aucune sti- 
" pulation sur la guaranlic, le vendeur est obligé, 
** de droit, a garantir Tacquéreur de l'éviction 
" qu'il souffre dans la totalité ou partie de Tob- 
" jet vendu" (Art. 1G26 C. C.) 

The Article last quoted forms part of the con- 
tract of sale and is to bo found under the rubric 
of " § Ire De la garantie en cas d'éviction." 

Throughout, the text speaks of the vendor as 
bound to maintain the purchaser in the peaceful 
enjoyment and possession of the subject sold, 
and in default thereof to indemnify him accord- 
ing to the various rules laid down in the texts. 

Of course what is said of the vendor applies 
to his heirs, who by succeeding to the rights of 
the vendor, have, in like manner.'succeeded to his 
liabilities. 

But the same privity of interest does not pre- 
vail between an assignor and his assignee oîpart 
only of his rights. Therefore it is that the law 
has wisely abstained from assimilating the as- 
signee to the vendor or his heirs." 

As between assignor and assignee an assign- 
ment is undoubtedly a sale ; under the head of 
" Transports de Créances etc. and in Art. 1692, 
C. C, we read : " La Vente ou cession d'une 
créance comprend les accessoires 

In Art. 1693, C. C. : "Celui qui vend une cré- 
" ance doit en garantir l'existence au temps du 
*• transport, quoi qu'il soit fait sans garantie." 

The same remedy is afforded by the law to the 
assignee as to the purchaser who have one and 
the other aç action against their vendor to com- 
pel performance, on his part, of his obligation 
and in default to claiia an indemnity. 

As to third parties (viz.) the assigned deb- 
tor, the assignee is the representative of the 
assignor and his irrevocable attorney, a ^Brocura^ 
tor of a peculiar character, (viz.) %n rem suam^ 
and as such, entitled to receive and apply to his 
own purposes the sum assigned to nim on re- 
ceipt thereof. 

Payment to an ordinary procurator is payment 
to the principal. Had payment of a sum not due 
been made to an ordinary agent for and on ac- 
connt of his principal and the amount received 
paid over to his principal, would the party who 
had erroneously paid render the agent liaole for 
«he restitution of the sum received by him ? No, 


the action in restitution would have to be direct- 
ed against the principal. 

Had the latter become insolvent in the meau- 
while between payment and action brought^ 
would not the Plaintiil have to bear the loss ? 

Why should not the result be the same in re- 
ference to an assignee, for consideration. It 
is because of the apparent advantage derived 
under the assignment by this species of agency 
of applying to his own use the monies so received 
in payment of the sum paid by the assignee to 
his principal the assignor, by anticipation ? 

The purchaser of an Estate and the purchaser 
of the whole or part of the price of the saios 
Estate are alike purchasers from one andtlM 
same>endor, but of distinct subjects. 

■ 

How can either of these purchasers, in the 
absence of all privity nf interest between thein, 
be liable to the other for the wrong done to «• 
ther by their vendor, respectively ? 

In law, the assignee is a stranger to the con- 
tract of sale between vendor and vendee. The 
assignment made to him was made for due OOA- 
si deration. 

He is therefore entitled to retain the 
paid to him by the assigned debtor. 

• 

Equity forbids that an assignee for good 
valuable consideration should be made auswc 
able for the laches of a purchaser who by j 
ter diligence might have protected hima^ 
against any loss and prevented the coming ii 
existence of an assignment which would 
have been made, had the purchaser in this 
for instance, been more active in taking p< 
sion of the estate purchased. Sooner informed 
the real estate of matters, he would have reft 
payment of his purchase price, which, be it 
peated, was never asked nrom him either ~ 
cially or extra-judicially. This would 
guarded the vendors from making any aamj 
ment and deterred third parties from the pi 
chase of rights so uncertain. 

But the purchaser attempted to enter ii 
possession, only, after payment of his pure! 
price, having thus led purchaser, assignor, 
assignee, into the error complained of, he 
seeks relief at the expense of third parties aUt 
gether innocent of the wrong imputed to thdB.'! 

" In law the vendor, and the vendor alonOi* 
his heirs are liable to the indemnity prayed 
and not the assignee who are utter strangen 
the contract between vendor and vendee." 

" In equity the assignees cannot be 8ubj< 
to the liabilities attempted to be fixed ' 
them, they having received but what was due 
them or to their assignors, at the date of 
ment. " 

jmOMENT. 

We are called upon, in this case to 
our opinion on two points of law wldcb 
I been fully argued. As it is but too often the 
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weliavehadandistillliaTe to regret the great | 
difference in the opinions expressed at different 
times by tlie French Courts of law and by the 
eommentators of the French Code, and espe- 
dallj on tlie second part relative to the liability 
or non-liability of assignees to refund to an 
erieted purchaser the sum received by them in 
payment of their purchase price. 

This difference of opinion makes it the more 
imperative upon us to ascertain the law on the 
nstter before us from the letter and spirit of the 
hw itaelf. 

Tbe eviction of the purchaser having been ad- 
mitted, for the divorced Mrs. Vincent, by Colik, 
tobesnehas to justify the cancellation of the 
ale as prayed on the one hand, and to render 
operative the restitution by his client of the 
mttkteeeivcdhjherjperâonally, will relieve the 
Cbqrt from further dwelling upon it but for the 
IBipoee of ascertaining : 

Id. The extent of the restitution to be made, 
whether it shall embrace not only the sum re- 
eeiredbythe divorced wife Vincent personally, 
ht also the sums paid on account to her assignees. 

On this head wo have no he.Bitation in finding 

the restitution is to embrace the sum 

lid to Mrs. Vincent personally and those 

lid to her assignees, on her account, and in 

charge of her debts to them. 

2o. Whether interest is «to be paid on the 
18 received by her personally or to extend to 
Boms received by her assignees ? 

Having found Mrs. Vincent liable to the res- 

ition of the sums received by her and her as- 

interest is to be allowed on sums so 

nved by herself and her assignees. Having 

the enjoyment of the sums paid, whether 

)nally or through her assignees, from the 

of payment, it is but fair that the purchaser 

Id be indemnified for the loss of interest 

lined, since he parted with his money. 

trdly. As to the damages prayed for : 

I The plaintiff*» authority for claiming the da- 
allowed by § 4th of Art. 1630 C. 0. appears 
08 not to have any bearing on the facts of this 
The Article <jQoted provides for a different 
of matters,, (viz :) for the case when '* La 
^Kantie a été promise," whereas in the case be- 
ne us it has been stipulated that there should 
{I no garantie, thereby bringing the matter 
Sftin the provisions of Art. 1029 C. C, which 
ft: *' Dans le même cas de stipulation de nou- 
^srantie, le vendeur, en cas d*cviction, est tenu 
a la ruHtutioH du prix.*' 

y 4thly. To the costs incurred below, for secu- 
K the peaceful enjoyment of the subject pur- 
pied. These costs and interests which are al- 
bed by Art. 1630 C. C. are not mentioned in 
Hide 1629, C. 0. 

. Hence, we infer that the damages and costs 
jiyed for were not contemplat-ed by the legisla- 
■16 whenever a iion^garantie has been stipulated. 
péare therefore bound not to allow any further 


damages than the restitution of the monejr piâd| 
a^eeably to the provision of Art. 1629, witn in* 
terest thereon, though such interest be not men* 
tioned in Art. 1629, C. C, because it is but fair 
as above stated that the Plaintiff should be in* 
demnified from any loss arising from the non* 
enjoyment of the monies of which Mrs. Vincent, 
in the meanwhile, had the entire disposal, and 
paid debts which, unpaid, would have produced 
interest until payment. 

We now proceed to consider the second part 
in this case, and to enquire whether the pur* 
chaser who has paid his purchase price to the as* 
signée of the vendor, has a right to recover back 
such price from the assignee personally, on the 
purchasers eviction from the real Estate sold to 
nim. 

The solution of this point is not without its 
difiSculties. The Court of law and the commenta- 
tors who have given an affirmative answer to the 
question before us, and those who have answer- 
ed it in the negative have come to those contra- 
ry conclusions by assimilating the assignee to 
a collocated creditor paid by a subsequently evict- 
ed purchaser. 

But how far the collocated creditor is or is 
not liable, is a question on which Courts of Law 
and writers are anything but agreed. Some of 
them sre for the liability of the collocated credi- 
tors to refund the sums hy them received ; others 
are for their non-liability to do so. holding the 
vendor to be sole liable ; others again are for 
joint-liability of vendors and collocated credi- 
tors.» 

The argument in support of the liability of 
the collocated creditors is based on the enact- 
ment of Arts. 1376 and 1377, C C. " Celui oui 
" reçoit par erreur ou sciemment ce qui ne lui 
" est pas dû, s'oblige à le restituer à celui de qui 
'* il Ta indûment reçu. 

" Lorsqu*une personne qui, par erreur, se cro- 
" yait débitrice, a acquitté une dette, elle a le 
" droit de répétition contre le créancier.** 

Assuming the liability of collocated creditors, 
by reason of an alleged error on the part of an 
ousted purchaser when paying his purchase price, 
it does not necessary follow that payment by aii 
ousted purchaser to the assignee of his vendor is 
to be vitiated for the same cause. 

Error may exist in the one case and not in 
the other. 

We cannot show the non-existence of the 
vitiating cause in the payment to an assignee, 
better than by the following quotation taken 
from the 4th Vol. Recm pratique du Droit 
Français, page 403. " Vainement dirait-on que 
" tout paiement suppose une dette, et que ce 
'• qui a été payé sans être dû est sujet à ré- 
" petition ; car ce qui a été payé était bien dû 
" par celui qui déboursait et à c^lui qui rece- 
•' vait ; ce qui rend les articles 1376 et 1377 du 
" Code Napoléon inapplicables. Le cession- 
*• naire était bien légitimement créancier, cela 
*' est incontestable, et Tacquéreur était éviJem- 
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" ment débiteur tant qu'il n'avait pas subi d'p- 
" riction ; en sorte que jusqu'à perte de l'im- 
'^ meuble il avait un motif légal ae payer ; l'ar- 
'* ticle 1650 du même Code portant que l'obli- 
" gation principale de l'acheteur consiste à faire 
** le paiement dans les termes et les conditions 
'' du contrat, insistera-t-on que si l'acquéreur 
" avait dû prévoir l'éviction, il n'aurait pas payé, 
" et que par conséquent ce n'est que par er- 
" reur qu'il l'a fait ? Mais l'Article 1377 sup- 
*' pose un paiement effectué par Jean, tandis 
" qu'il devait l'être par Pierre, ce qui le prouve, 
^' c'est la dernière disposition de cet article qui 
" porte : " Néanmoins, ce droit (de répétition) 
'' cesse dans le cas où le créancier a supprimé 
" Bon titre par suite du paiement, sauf le re- 
'' cours de celui oui a payé contre le véritàbUdé- 
" hiteur ; or, quel est le véritable débiteur de la 
" somme payée par l'acquéreur au ccssionnaire, 
'^ au moment oii se faisait ce paiement, et où il 
" n'y avait aucune éviction ? Evidemment c'é- 
" tait cet acquéreur, cet acquéreur seuL Pou- 
'* vait-ce être le vendeur ? A aucun titre — ce 
^' dernier ne devait absolument rien à son ces- 
'' sionnaire, et si celui-ci se fut adressé à lui, il 
" l'aurait renvoyé à son acquéreur qui se trou- 
" vait alors dans la plénitude de ses engagements 
*' et dont l'obligation principale consistait à faire 
^^ ce paiement. S'il en était autrement à quoi 
" servirait une cession ? " 

This argument appears to us conclusive against 
the rights of an evicted purchaser to recover 
from the assignees the amount of the purchase 
money paid to them, not by error, but in dis- 
charge of an existing and lawful debt at the 
date of payment. 

The action as against the assignees is dis- 
missed, with costs against Blackburn, Mrs. di- 
vorced Vincent and Heirs Magon. 

On the action as against Mrs. divorced Yin- 
cent and other heirs Magon, Judgment is to be 
recorded for Plaintiff, for restitution of the price 
respectively received by the several heirs, with 
interest at 9 o{o fiom date of payment by Plain- 
tiff, and costs against Mrs. divorced Vincent 
and the heirs Magon. 


SUPREME COURT. 


Cession db bieks, — ^DiBiTixm kalhettbeitx et 

DE BOmTB FOI, — FbEITYS. 

(Teit à celui qui veut faire une Ceeeion de hiene à 
prouver quHl a été malheureux et de bonne foi^ 
même lorequ'aucun créancier ne ê'oppoee à ea 
demande. 


Cessio Bonoruh, — ^Debtob bedto unfobtukate 

ASTD OF GOOD FJUTH, — EriDSirCE. 

ISie Petitioner who toiehee to make a Oeeaio Bono- 
rum hae to hear the burden of the proof that he 
hoe been u^ortunate and of ^ood faith, even 
when no (^editor appoeei hie Fetitian, 


Cessio Bokobttm L. FOSSOTEUI. 


Before : 
The Honorable Mb. Justice Colht. 


W. Newton, — of Counsel for Petitioner. 
V. Laval, — Petitioner's Attorney. 


V2.th Jwne 1866. 


THE COITBT 


This was an application made by the Petitii 
to be admitted to the benefit of a Cemo B 
rum, the object aimed at being the protectioii 
the Petitioner's body against arrest, bat, ill 
wise, discharge from liabdities, under the ^^ 
nance of 18&1. 

It appears, from the Petioner's e 
that he nas been unfortunate in liis cane 
ing speculations, and although tlie evid^ioe 
necessarily meagre in a case where the credf 
have not deemed it necessary either to açi^ 
or to call witnesses, yet so lar as it goes, it 
sufficient to show that the Petitioner has 
of good faith. 

In "Cessio Bonofum" cases the Petitioner 
to bear the burden of the proof that he hoiheen 
fortunate and of ^ood faith. I think this Pi 
tioner has sufficiently made out this p( 
and it is satisfactory to find that his 
have not objected to his application. I 
allow him to take the benefit of a Oestio 
rum so far as that his person shall be pi 
as soon as he has signed his assignment to 
Official Assignee, who, from the &ct ÛAt 
creditor chose to give notice of his daim, 
ordered to act alone. But it is hardly m 
to add that the Petitioner is not dischaiged 
his liabilities. He does not place himsdf w 
the provisions of the new Ordinance, and in 
the point was not pressed by him. 


COURT OF BANKRUPTCY. 


DeITXIÈIIE PaILUTE, — LiTBES TEKUS Ql 
TEMPS SEULEMENT ATA^7^ LA FaILLITE,- 
TIFICAT, — PbOTECTIOK. 

Ze failli qui iCawra tenu dee Uvree que peu 
temps avant ea faillite pourra être prive dâ \ 
Certificat et de la protection de la Cour, 


SECOim Baitebitftct, — Books kept some 

OKLT BEFOBE THE DECLABATIOK OF BaBXB! 
CT,— CeBTIEICATE, — PBOTECnOK. . 

If a Bankrupt hoe kept no booke, tave onJjf 
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verge of hU failure, the Couri may re/me him 
Jus Oertificate and her protection. 


Bawkkottct M. APOLLON. 


Before Mb. Justice O. B. Colest, CommiBBioner. 


A. PiTOTy Bankrupt's Attomej. 


12th June;iS66. 

THB COUBT : 

This Bankrupt moved for hia Certificate which 
Assignées contended he should not obtain, 
le Bankrupt has already been once before the 
bnri;, when he obtained a second class Certifi- 
ote ; he began to trade again yerj soon after- 
wurds, and fifteen dollars formed the amount of 
the capital with which he thought he might again 
up a shop. The result has been very uxifor- 
;e, and, soon after, the Bankrupt was com- 
ied to appear a second time before this Court. 
!e kept no books for the greater portion of the 
le that he carried on his trade, nor can we 
any reasonable trace of his dealings ; when 
the rerge of his second failure, he opened a 
book, evidently for the purpose of coming into 
Court not quite unprepared with books ; but 
the book itself, very Kttle can be gathered, 
or has the bankrupt's examination been satis- 
fy ; a trader must keep books ; the law re- 
s it ; without them it is impossible to fol- 
and to test the trader*s dealings, and it is 
;ht that he should be punished if he acts in 
Tiolation of the duty which the law makes 
incumbent on him to perform. I must refuse 
Certificate and also refuse protection. 

The Bankrupt may call his creditors before 
Court, after a lapse of three years, to renew 
application. 


SDPBEHE ICOCRT. 


SiTOBCE POITB CÀITSB D^EBMHriE,— ^ETICES £T 

nrjUBES OBATBS, — Cons Cinx, Abt. 231. 


EUSBASB AITD WiFE, — DiTOBCS FOB |SP1CIFIC 

CAUSE, — Cbueltt, — Iksxtlts, — ^Blows, — C. C. 
Abt. 231. 

JOHN THE WIFE,— Plaintiif. 

venue 

JOHN THE HUSBAiirD,— Defendant. 

Before: 

HÛI Honor the Chief Jitdob, and 
The Hauoiable Mr. Jusncs CoLnr. 


O. GnBEBT,-Of Counsel for Plaintiff. 
%r. SLiLDE AiTD Bakes, — Plaintiff's Attomies. 


Defendant not appearing. 


ISth June 1866. 

THE COUBT : 

In this case, the wife demands a separation 
" a vinculo matrimoniiy^* on the ground of her 
husband's " excès, sévices et injures graves" 

She hsB established in eyidence that the mar- 
riage took place about 10 years ago ; that the 
Defendant is a man of irritable and ungovernable 
temper ; that ior some years pa^t he has aban- 
doned himself to drinking ardent spirits ; that he 
has reduced himself to poverty and wasted all 
her means ; that he frequently applied the most 
abusive epithets to her ; that he has repeatedly 
stated to third parties that she was unfaithful to 
him, and frequented brothels ; that he caused 
their domestics to follow her when she went out, 
stating that he suspected she was going to a 
certain house of ill-iame which he named ; that 
he subsequently confessed that he had knowing- 
ly, and falsely made these charges against her ; 
that he, on one or two occasions, used personal 
violence to the Plaintiff; that he has latterly 
failed to supply her with any means of living, 
and thrown her and her children on the compas- 
sion and charity of her friends and relations. 

The Substitute Pbocubeub Geitbbal has 
^ven his conclusions in favor of the Plaintiff's 
demand. 

We are, therefore, of opinion that, on the proof 
adduced, of which we have just stated the sub- 
stance, the Plaintiff is entitled to the remedy 
which she asks. 

We therefore admit the Plaintiff^s demand, 
and order that she does, within the time and af- 
ter the formalities allowed by law, present her- 
self before the Officer of the Civil Status of the 
Town of Port Louis, who is hereby authorized to 
pronounce the divorce. 

Costs against the husband. 


SDPRBIIE COURT. 


Maitdat et Makdataibe, — ^Lettbe be chaitob 


ou " CHEQUE." 


Z* Administrateur d'une propriété suerière qui, en 
paiement d'une dette de la propriété, tire uns 
lettre de change ou *' cheque " sur le propriétaire^ 
n'est point responsable du paiement de la dette, à 
djfaïut du propriétaire, lorsqu'il a fait suivre M 
ei^natere de son titre d^ Administrateur. 
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PBIKrCIPAL AKD AGENT, — INLAND BiLL OP EX- 
CHANGE OB Cheque. 

The Manager of a Sugar Estate who, in pagment 
of a debt of the Estate, has drawn an Inland 
Bill of Exchange or Cheque on the oioner of the 
Estate is not hound to the pagment of the same 
eopjointlg with the owner, when it is apparent 
on the hill that he has signed in his capacitg of 
Manager* 


BOULLE,— Plaintiff, 

Versus 

CORîCE.--Defendant 


Before : 

The Honorable Mr. Justice Bestel, and 
The Honorable Mr. Justice Coun. 


J. L. Colin, — of Counsel for Plaintiff. 

E. BouLLÉ, — Plaintiff's Attomev. 

Hon. L. Aenaud, — of Counsel for Defendant. 

J. PiQNBGUT,— Defendant's Attorney. 


16^% May, 1866. 

ThQ Plaintiff, in this case, alleging himself to 
be creditor of the Defendant upon two cheques 
or Inland Bills, signed by the latter, had loclged 
on the 9th January last in the hands of the Ho- 
norable James Ecfward Arbuthnot, in his capa- 
city of Judicial Sequestrator of the sugar Estate 
L^ Union, at Flacq, an attachment to secure 
payment of the amount of the 2 cheques above 
mentioned. 

On the 15th of January last, he obtained a 
summons calling upon the Defendant to shew 
cause why the attachment should not be declared 
good and valid. 

On the return of the summons and on the ob- 
jection of the Defendant to the validation prayed 
for, the parties were referred to the Court. 

The matter was turned into a special Case in 
which the two cheques or Inland Bills are set 
out in the folldtring terms : — 

" Au cinq Décembre prochain, ÛTi^, je prie M. 
'' E. Bazire de vouloir bien payer à M. J. Piat, 
'' ou ordre, la somme de cina cents piastres pour 
"travaux faits sur l'Etablissement U Union. 
''L'Union, le 80 Septembre 1865. E. Corne. 
" Adm." 

" Accepté à payer à l'échéance. E. Bazire, 
" Mandataire par procuration Auth. des Héri- 
" tiors Lanougarède. 2 Octobre 1865/' 

*' Payez à M. Léonce Boullé, ou ordite, valeur 
" reçue comptant. Fort Louis, 2 Octobre 1865. 
^' J.Piat." 


'' Au quinze Novembre prochain, je priellcm- 
" sieur E. Bazire de vouloir bien payer i IL 
*' J. Piat, ou ordre, la somme de cinq cents pi». 
' très pour travaux faits sur rEtablissemeot 
'' Z' Union. U Union, le trente Septembre mil 
'' huit cent soixante- cinq. F. Corne, Adm., 

"Accepté à payer le cinq Décembre,Port Louis, 
'* 2 Octobre, 1865. E. Bazire, Mandataire par 
'' Proc. Auth. des Héritiers LiUQongarède. 

" Payez à Monsr. Léonce Boullé, ou ordre, va- 
' leur reçue comptant. Port Louis le 2 Octobre 
*• 1865. J. Piat." 

These two Cheques or Inland Bills of Ex- 
change not havino; been paid, the attachment 
above mentioned was resorted to. 

It is admitted in the special Case that tit 
Defendant was Manager of the Sugar Estafci 
L* Union when ho drew the two Cheques aboii 
mentioned, and that the letters " Adm.'' written 
under his name meant ''Manager*' or ''Adminn^ 
trator/* 

It was admitted in Court that the Bstaiff 
L'Union was the property of the Heirs Lanon- 
garède ; and that E. Bazire who accepted the 
Cheques was, at the date of the acceptanM 
thereof, the ''Mandataire par procurations^ 
thentique" of the Heirs aforesaid. 

The question to be decided by the Court is 
whether the Defendant can be held personaDf 
bound to the payment of the aforesaid 
Cheques or Inland Bills of Exchange, and 
ther the Plaintiff has any right to attach m 
belonging personally to the Defendant 

Jules Colik, of Counsel for the Plaintiff, 
tended that the Defendant was personally fi 
and rested this personal liability on the feUoi^j 
ing facts : lo. The Defendant had perso 
drawn the Cheques. 2o. That he had drawn 
Bazire personally, and not on Bazire as agent 
the Heirs Lanougarède. So. That he had 
in favor of J. Piat, or order. 4o. And that 
had so drawn as Administrator or Manager 
the Estate X'Z7nû>7t. 

Several articles of the Cons and many ai 
rities were quoted by CQLnr, in support of 
liability of the Defendant, whom he stated 
have contracted in his own name on the 
grounds aboye stated and could not but be 
sonally bound. 

He further contended that the addition 
pressed by the letters Adm. far from reliei 
him from all personal liability, merely si 
ened the rights of Plaintiff bjr pointing out 
him another person equally bable, with himt 
for the debt now claimed. 

HoK. L. Abi^ AUD,on the other hand,argued 
there was no doubt that if the Defendant 
not divulged, as he had done, by the addition 
tached to his signature on the Cheques (w^ 
that he acted only as the Administrator or *' 
nager of •' L'Union'* Estate, the property of 
Heirs Lanougarède, represented by E. B 
the Détendant would have made himself liobh 
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to the Plaintiff and othors who might have dealt 
with him. Had he not thus taken care to in. 
foim the original holder of the Cheque, and 
thrragh him, the present holder thereof, that he 
intended not to contract in his own name, he 
would undoubtedly have been held, in law, to 
hare contracted in his own name and on his own 
wcount. (Art. 1165 C. C.) But the intima- 
jfcion conyeyed to the originaJ bearer and to the 
preflent holder of the Cheque by the letters 
Jdm, that he intended to bind himself but in the 
lole capacity indicated by those letters (viz,) 
of Adoiinistrator or Manager of the Estate 
**rÏÏHÛm" the consideration for which the 
jDhoques had ^been drawn, (viz.) for work and 
kbor done on the Estate Z' Union, the accept- 
sace of B. Bazire as Agent of the Heirs Lanou- 
garede. the owners of the Estate " X' Union,'' 
jibted on the very face of the Cheques are so 
wm intimations of the intention of the De- 
tamnt, of binding not himself, but the owners 
'Ikf the Estate, the Administration or Management 
4)f which had been committed to his care through 
tteir agent Eugene Bazire. And not having 
^ntracted in his own personal name or his per- 
lonal account, he cannot be, nor is he personally 
liable. 

JTJDOMENT. 

The Cheques, when handed over to Piat, bore 
4pee letters Adm., meaning Administrator or 
Kanager. 

I 

.This was an intimation to him of the capacity 
■^ which the Defendant intended to bind him- 
"and of the extent of responsibility he inten- 
te assume. 

Had this intimation proved unsatisfactory, 
'•* might have refused taking the Cheques. 

If at the time of the delivery of the Cheques 

^him, the acceptances of Bazire appeared on 

•iface thereof, this acknowledgment of the au- 

-fity assumed by the Defendant was an addi- 

^ reason for refusing the Cheques handed 

to him. 

Bht far from refusing the Cheques, Piat ac- 
"Oted and disposed of them in fkvor of the 

"utiff. The latter, assignee of Piat must be 
id by the act and deed of his assignor, Piat 
Jwhavinç given credit to the Defendant but 
ihiscapacity of ^^ivi. administrator or Mana- 
Irof the estate V Union . 

The Phdntiff cannot recover against the De- 
^^ it j^ersanally. 

The action must be dismissed with costs. 


BAIL CODRT. 


ttttL D'UK Jugement de Magistkat de Dis- 

ÏMCT,— DiPOSITIOK DES TEMOINS,— ENQUÊTE 

ZBELncnrAiBE,— Dévoies du Clebc de Dis- 
«KCT.— Obd. 32 DE 1862, Sec. 5, Abts. 61. 02 
105, 109. ' 


Ze Jugement d'un Magistrat de District n'est pas 
nul, lorsque les dépositions des témoins ont été 
prises par le Magistrat et non par le Clerc de 
District ; mais il en serait autrement s*il s' agis- 
4atY d'une enquête préliminaire, les tétnoignage» 
doivent alors être pris par le dit Clerc. 


Appeal fbom Contiction op Distbtct Magis- 

TBATB, — SUMAtABT JUBTSDICTIOST, — PbELIMI- 
NABY ENQUIET,-ClEBK OP DISTRICT COUBT, 

— Obd. 32 OF 1852, Sec. 5, Arts. 61, 62, 105. 
109. 

The District Magistrate is not hound to have his 
clerk in attendance to take down the evidence in 
criminal cases within his summary jurisdiction 
hut in those cases in which such Maoistrate 
has merely to make a preliminary enquiry, the 
evidence ought to he taken down hy the District 
Clerk. 


FATOET AKD Obs.,— Appellants, 

Versus 
THE QUEEN, -Eespondent. 


Before : 
The Honorahle Mr. Justice Colin. 


E. Dupont, — Of Counsel for Appellants. 
L. Desperles, ^—Appellants' Attorney. 
S. J. Douglas, — Of Counsel for Respondent. 
J. Bouchet, — Kespondent's Attorney. 


2Zrd May, 1866. 

This was an Appeal from a Conviction of the 
District Ma^^strate of Grand Port. The only 
point raised l^y Mr. Dupont, of Counsel for the 
Appellant, was that the Clerk of the Court was 
not in attendance to take down the Evidence in 
the case ; that such evidence was taken by the 
Magistrate himself, against the provisions of the 
law ; that there was consequently no Evidence to 
ground the Conviction appealed from. 

The Court : — I am glad that this point should 
have been once more raised before the Court 
and fully argued. The question is whether, in 
a criminal case, within his summary Jurisdic- 
tion, the District Magistrate is bound to have 
his Clerk in attendance to take down the evid- 
ence. 

I am of opinion that the formalities required 
by the Ordinance, in cases in which the Magis- 
trate has merely to make a preliminary Enquiry» 
and is incompetent to give a final Decision, do 
not apply to those cases which are within his 
summary Jurisdiction. 
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Let me say, first of all, that it is by the Dis- 
trict Magistrate Ordinance, criminal side alone, 
that the question is to be decided. This Ordin- 
ance, it is quite true, does not modify the organic 
law of the Country, but it traces out the proce- 
dure, it contains the machinery by which the 
organic law is put in motion, aad so far it abro- 
gates the Codes of Criminal Procedure. 

Now the text of this Ordinance is, in my opi- 
nion, Quite clear, and show abundantly what has 
been tne intention of the Legislator : 

Arts. 61 and 62 of the Ordinance, under Sec- 
tion 5, (Examination before a Magistrate) pro- 
Tides that the depositions shall be taken down 
in writing, as nearly as possible, in the very 
words of the witnesstîS, and that " they must he 
sianed hy the Magistrate and the Clei^k/' This 
clearly applies to the preliminary Enquiries. But 
the law in cases withm the summary Jurisdic- 
tion of the Magistrate, far from repeating the 
same enactment, contains a totally diôerent 
provision. According to the Art. 105, under 
head : " Summary Jurisdiction," the Magistrate, 
when the prisoner denies the charge, " shall pro- 
ceed to obtain, receive and take down, in writing/^ 
the depositions of the witnesses. According to 
the next Article, the Magistrate has also to take 
down the substance of the prisoner's defence. 
Art. 109 also provides that " the Magistrate shall 
take minutes of the proceedings, throughout the 
ease, and preserve such minutes, together with the 
informations and depositions.** 

The duties of the Magistrate being thus de- 
fined, the Ordinance proceeds to examine those 
of the clerk. The clerk, according to Art. 100, 
amongst other duties, has the custody of the 
Becords of the Court, and keeps Minutes of the 
proceedings thereof, &c. 

The difference, between the Magistrate's task 
and that of the Clerk, is quite clear from these 
Articles just quoted. The Magistrate taking 
down, in writing, the depositions, or more gene- 
rally takes minutes of the proceedings, and the 
Clerk ke'ips those minutes. The reason of this 
difference is very simple. In case of prelimina- 
ry Enquiries, it is most important that the de- 
positions of the witnesses should be taken down 
as litterally as possible ; the prisoner , who is 
committed to the Assizes, and who is entitled to 
a copy of the depositions made against him in 
the preliminary Enquiries, has a right to a cor- 
rect and almost literal copy ; otherwise his right 
of cross-examining the witnesses upon what 
they have said before the District Magistrate, 
would be paralyzed or curtailed. It is necessary 
that the prisoner should be enabled to compare 
what is said against him in the Court of Assizes, 
with what has been, by the same persons, said in 
the Court below. 

But when a Magistrate sits upon a case which 
he is competent to decide, what would be the 
nse of the deposition being taken down at full 
length by the Clerk ? The Court of Appeal has 
no nght to try the Decision of the Magistrate 
as to facts, and as to the Evidence. All the 
Court of Appeal can do is to diminish the 
amount of the punishment, and for that purpose 


the Magistrate has to take down the siAstrnm 
ot the evidence. 

Therefore I am satisfied that the absence of 
the Clerk from the Court does not vitiate tbfl 
proceedings in this case, and that in consequence 
the Conviction ought to be maintained. 

T But although I am satisfied that there is no 
nullity arising from the fact that the District 
Clerk was not in attendance, I must add that I 
am far from blaming those Magistrates who ie> 
quire the presence of their clerks. 

The Magistrate should take down the depoô^ 
tiens, if the Clerk does so likewise, there may ; 
be no harm ; but I have not to decide this poini 

In this case the question raised is this : Ifl â 
summary Conviction null and void because th» 
depositions have been taken down by the Mag» 
time, (the Clerk not being in Court P) I Att 
clearly of opinion that it is not. ^ 

The Appeal is accordingly dismissed with coala 


SCPBEHE COURT. 


CONTBE-LETTBE, — SoUSTBACTION FBAITDl 

ALiiiouÉE,— Intebbogatoibe du DEFEKBI 
— Commencement de pbeute pab ecbit,- 
Pbeuve testimoniale bejetée, — Abts. 1Î 
1347, 1348, C. C. 

Lorsqu'il n*y a pas de commencement de 
par écrit émanant du défendetir, et que ce 
nier aura été examiné sans qu*tl puisse 
être inféré contre lui de ses d&:l€ÊnUio»9^ 
preuve par témoin ne pourra être admise 
prouver la soustraction frauduleuse d'une 
lettre. 

L'existence de cette contre-lettre devra avatU 
I [être prouvée. , 


" Contbe-lettbe." — Fbaudulekt abstbac 
^ alleged, — Defendant's examtnattoNj-^] 

GINNIG op PBOOP IN WBITING,— ObAIj BVIDl 

BEJECTED,— C. C. Abts. 1341, 1347^ 1348- 

J^o oral evidence shall he admitted to praee 
fraudulent abstraction qf a*^ cantre^leUteP 
Defendants having been duly examined and 
thing in his declaration going against him 
the existence oj- the same should fini be 
blished, and there already exists a beginnings 
proof in writing. 


HEEMANS AND WIFE,--Plaintifi8, i 


Versus 


eOUEDiN,— 


DefendttDL. 
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Before : 

IHie Honorable Mb. Justice Bestel, and 
The Honorable Mb. Jubticb Colin. 


Hoy. L. ABKArD,— Of Counsel for Plaintiffs. 
J. PiGsiGUT, — Plaintiffs' Attorney. 
J. CoLDT, — Of Counsel^for Defendant. 

I. ViCTOB, — ^Defendant's Attorney. 


16^7* May, 1866. 

In this case, the Plaintiffs, in the respective 
capacities assumed by them, in the Declaration, 
seek from the Court, a Judgment which shall de- 
clare and adjudge that the plot of ground men • 
tioned in the Declaration is the property o£ the 
flaintifib for li5th each, (the last li5th bo- 
ing the property of the minor Pierre Gourdin,) 
with costs against the Defendant. 

*The demand is made on the aUegation, by the 
Plaintiffs, of the existence of a ** contre-lettre " 
giyen by the Defendant to the late Joseph Q-our- 
din, acknowledging the fact that the said plot of 
gromid, of which the Defendant was the appa- 
rent owner, was yerily and truly the property of 
the late Joseph Gourdin, with a promise that the 

.^ lame should he transferred in his, the late Jo- 
seph Gourdin*s name, whenever the latter should 

; require it being done. 


. 




It is further alleged that the Defendant hav- 
. ing got improper possession of the *' contre 
[ lettre " so given by him as aforesaid, which was 
i. in the custody of the widow of the late Joseph 
Gourdin, now refuses to give back the same and 
> to transfer to the Plaintiffs their share and por- 
rtionof the ownership and property of the said 

{lot of ground apparently vested in him, the 
defendant. 

HoK. L. Aenath), for the Plaintiffs, examined 
the Defendant for the purpose of deriving from 
his answers a beginning of proof, so as to let in 
oral Evidence to prove the existence of the 
"contre-lettre" and the fact charged (viz:) of 
file undue taking possession by the Defendant 
tfihe alleged " contre-lettre." 

After the personal examination of the Defen- 
dant, Mr. Ab^attd put into the box a witness to 
prove the existence of a ** contre-lettre." 

This oral evidence was objected to by Mr. J. 
CoLiK who rested his objection on Art. 1341 and 
1348 C. 0. 

Mr. Abkaitd's answer to this objection was 
that the refusal of Defendant to produce the 
** contre-lettre " which he had been summoned 
to bring with him into Court rendered secondary 
proof of the existence of the " contre-lettre " 
admissible. There being no duplicate of that 
Instrument, parol Evidence was the onlyproof 
which can be resorted to, especially in presence 


of the statements of Defendant on his examina- 
tion, rendering the existence of a "contre-lettre " 
so highly probable. 

JUDGMENT. 

Mr. Justice Bestel : Two allegations are 
made in the Declaration : lo. The existence of 
a *' contre lettre " ; 2o. The unlawful removal by 
the Defendant of the same from the custody of 
the widow Joseph Qourdin. 

It is evident that proof of the undue taking 
possession, by the Defendant, of the alleged 
** contre-lettre " cannot be gone into before the 
existence of such " contre-lettre " shall have 
been first established. 

Parol Evidence is not to be allowed to that 
end (Art. 1341 C. C.) without the existence of a 
•* commencement do preuve par écrit." (Art. 
1347, C. C.) 

Do the personal answers of the Defendant lead 
to the inference of the probable existence of the 
alleged ** contre-lettre " ? From first to last, the 
Defendant has adhered to his statement that he 
was and still is the only true and lawful owner of 
the plot of ground. — ^2o. His parents having re- 
sided on the ground with all their family, the con- 
tinuance of tne widow and children, since the fa- 
therms death up to this day, without payment of 
rent, is a fact which taken alone or in connec- 
tion with his assertion of being the owner of the 
land in question, does not necessarily imply that 
the father was owner of the land. Tnis fact may 
be the result of feelings of the highest order,- 
(viz :) of reverence to his aged parents, and of 
brotherly love to his brothers and sisters. If so, 
the presumption must be in favor of the truth of 
his assertion that the property is and has al- 
ways been his and not his £Ektner*s, as alleged. 

The facts elucidated by the Defendant's exa- 
mination, therefore, far from rendering probable 
(Art. 1347 C. C.) the existence of the alleged 
" contre-lettre " most strongly militate against 
it, as well as against the making away with an 
Instrument, the existence of which is anything" 
but probable. 

Whether we refer to article 1341 or 1347 
C. C, we find ourselves, for the reasons above set 
forth, under, the necessity of refusing the oral 
Evidence tendered, with costs. 


SUPREME COURT. 


CoKCOEDAT CONyBNTIOîTNrEL, — BiLLET A OBDBE, 
PiLÊTE-NOM, — SeBMXKT SUPPLÉTOIBB. 


AbBAKOEHENT by seed, — PbOMISSOBY IfOTE, 

Pbéte-itom, — Supplementabt Oath. 
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EMILE SEBBET,— Plaintiff. 


versus 


WTDOW BAENAED jlkd Ces.,— Defendants, 


Before : 


The Honorable Mb. Justice Bestel, and 
The JETanorable Mb. Justice Colo^. 


.CoLDT, — Of Counsel for Plaintiff. 
V. Delaine» — Plaintiff's Attorney. 
W. Newton, — Of Counsel for Defendants. 
"W". Hewktson, — ^Defendants' Attorney. 


13^j^ June 1866. 

Mb. Justice Colin : — This was an action 
brought by the Plaintiff a^inst the Widow and 
Heirs of the late Joseph Barnard, and Joseph 
Barnard the son, personally, the latter sued as 
endorser of the note sued upon, to reeoyer the 
sum of $1000, the yalue of a promissory note. 

The Plaintiff had not consented to become a 

Îarty to the priyate agreement between the late 
. Barnard and his creditors ; and as this Ar- 
rangement was not made under the control of 
the Court neither had it in any way been con- 
firmed by the Court, it could not bind the mi- 
nority of the creditors who dissented from its 
proposals. 

It was attempted to show that Serret, the 
Plaintiff, was not the bona fide owner of this 
note, but that it belonged in realily to another 
party who would have been barred from suing 
thereon. Any reasonable proof of that fact 
would haye necessarily been fatal to the Action. 
But no such proof was made, and the personal 
answers of the Plaintiff, although not so satis- 
&ctory as they might haye been, and although 
from their nature sufficient to haye induced the 
Court to permit the Defendants to adduce parol 
Xyidence of the facts attempted to be proyed, 
did not make out or confess that the note sued 
upon was the property of some other person not 
•entitled to sue. The Defendants hare not ap- 
plied to support their position by parol Evidence, 
and the result must be that Judgment must go 
in favour of the Plaintiff provided that he do 
take the supplementary oatn to the effect that 
the note sued upon is bond fide his property, and 
was his property on or before the 25th day of 
Eebruary 1864, otherwise a nonsuit to be en- 
tered. 

Costs to follow the Judgment. 


snviHB emu. 


Concobdat conventionnel. — Obligation ds 

DONNEE DES BILLETS d'UN TIEBS EN PAIEIIXIIT 
DES BILLETS DU DEBITEUB. — ACTION EN BOV- 
KAOES ET INTÉBÊTS. 


Abbanosment by deed. — Obligation to deu- 

TEB PbOMISSOBY NoTES OÏ A THIBD PAETT 
IN PAYMENT OF TUE DEBTOBS' PfiOKISSOir 

Notes — Action in damages. 


P. MOLLIÈRES THE WIPE,— Plaintiff, 


versus 


WIDOW J. BAENAED AND OTHERS,. 

Defendants. 


Before : 
The Honorable Mr. Justice Bestel, and 
The Honorable Mb. Justice Colin. 


J. L. Colin ; —Of Counsel for Plaintiff, 
V. Delaine ; — Plaintiff^s Attorney, 
W. Newton ; — Of Counsel for Defendants, 
W. Hewxtson ;— Defendants' Attorney. 


[ISth June, 1866.] 

This was an action brought by the Plaintiff, to 
reeoyer from the Defendants, widow and hein of 
the late Joseph Barnard, fiye promissory notes 
made by one Martin Moncamp and endorsed bj 
H. Lemière, which the late Joseph Barnard had 
promised to hand oyer to the Plaintiff, on re- 
ceiyiiig back his own promissory notes endoned 
by Joseph Barnard Junior, or in case such notes 
could not be deliyered to the Plaintiff, thi 
amount thereof» to wit: fiye thousand doSan^ 

The Defendants pleaded that by a certain 
agreement passed between the Plaintiff, among 
others, and the late J.^ Barnard, the Plaintiffhad 
undertaken not to take judicial proceedings 
against the late J. Barnard. 

J. L. Colin, for Plaintiff and W. Newton, to 
Defendant, were respectively heard. 

jubgkent. 

Mr. Justice Colin : The case is similar to 
one tried, on the same day, between the sanio 
parties, before this Court, and in which Ae 
Court held that the Plaintiff was estopped hj 
her agreement from suing the Defendant. 


{ 


' 
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ft «ppean from two documenta dated* the 
fini: 25th of Febraary 1864 and the second, the 
tanih Januaiy 1865, that the creditors of the 
)lt«Mr. Bmwd consented to allow him time 
to work his Sugar Estate "^^râ?a," in order to 
^y off the liaoilities he had incurred. The 
i&tiff is a party to the agreement, which she 
signed. 

ïEhia agreement was made out of Court, and 
im not Men confirmed by the Court, but al- 

j^ongh, on that account, not binding upon the 
iditors who hare not consented to it, it must, 
6 aU other contracts of this nature, be sup« 
Iliad, and receive all its legitimate importance. 
B PlaintijOTis therefore stopped from carrying 
proceedings against the Defendants. Toere 
no difference between this cause, and that al- 
dj tried by the Court. The late Mr. Barnard 
to gi?e promiasorv notes of one Martin Mon- 
p, in payment of his own, but in default 

breof he would necessarily be bound to pay 
own« and if not for the estoppel drawn from 
agreement aboye alluded to Judgment would 
e gooe against the Defendants for the amount 
ined ; and this is precisely what the Dedansk- 

ion aims at. The difference attempted to be 

* iwn from the supposed fact that this should 
oonstrued as a question of damages is not te* 
le ; it is a debt, and nothing but a debt ; the 

edaration never alludes to £tmagea at all, and 
roperly so; the Court would not have al- 
id that to be done» by a side wind, which 
not fably aoid legally be done directly. 


Judgment must go for the Defendants with 
its. 


CODBT OF ASSIZES. 


InfAimciDB, — Altenàtion hektaxb, — Tk« 

MODTS,— DtTKHTIOI^ PBOyiSOmE DB L'aCCUSÊB. 


Irakiicibe, — Iksakitt,— Pbofbsbional akd 
obbutabt withbssbs, — Pbovtbional deten- 

TIOS OF THB PBI80VEB. 


THE QTJEEN 

Versus 

POINEE. 

Before JBJs Honor ih€ Chief Judob. 


ÏKB Hon. W. Q". Dickson, Procureur and 

Jdoocate Oeneral^ — for the Ceoww. 
tt. LlOMTET,— Of Counsel for the Prisoner. 


IWi Junie, 18G6. 

The priBoner was accused of the murder of her 
ofant child. Her Counsel submitted a Plea of 


insanity in bar of proceeding to trial. Ya^rious 
witnesses were examined. The leading points 
in their evidence is noticed in the charge of the 
Judge. 

Counsel addreaaed the Court and Jury. 

The Coubt : Oentlemen of the Jury, in the 
present enquiry ydU have a duty to perform of 
a delicate nature and certainly not without dif- 
ficulty. You have to consider questions directly 
and most closely affecting that mysterious thing» 
called the human mind, and you will have to de* 
cide, looking at the evidence which has been 
laid before you, whether the prisoner is now in a 
fit state to be sent to trial, or whether she is so 
far bereft of ordinary reason, that she ought not 
to be made to undergo, at present, the ordeal of 
an investigation before a Court of Criminal In* 
quiry. 

In the outset, one thing seems quite' dear. 
The prisoner, we are told by all the witnesses, is 
in the same state at pre sent as she has been for 
some months past We ma]r therefore accept 
as applicable to her present situation what the 
witnesses have observed in her appearance, de- 
meanor, and conduct generally, for the last 5 or 
6 months. Now, I have farther to state to you 
that the law presumes and necessarily presumes, 
that when a person is charged with a crime, he 
has that oroinaiy average amount of intellect 
and intelligence which makea him responsible 
for his actions to the laws of his country. This 

E resumption the prisoner must displace through 
is Counsel before he can escape the necessity 
of standing his trial, when an Information is pre- 
ferred against him by the Cuows, In other 
words before you can find that the prisoner ia 
not a fit subject for immediate trial, you must 
be satisfied that she has established her mental 
deficiency by undoubted evidence. To what 
extent that deficiency must be proved to exempt 
her from being, at once, put on her trial, we 
ahall see by and by. 

Ton will observe. Gentlemen, that the wit- 
nesses examined in Court have been of two 
classes, professional medical gentlemen, and ordi- 
nary wihiesses who knew the prisoner, but who 
do not profess to have made cases of mental 
disease or aberration their particular study, 
more than you or I have done. Now I must 
warn you tnat you are not entitled to look at tho 
evidence of the medical men as that of JEsperfs, 
in that sense that their testimony is to be accept- 
ed by you as matter of fact, on which alone 
you aro to decide the issue you are trying. 
We are always happy to have the assistance of 
professional men in Courts of Justice, but this ia 
not a case where their opinion is to be taken as 
conclusive. In some instances we rely upon 
their opinions as decisive of a particular point iu 
the enquiry. For example we have medical men 
before us almost daily, I am sorry to say, in 
cases of homicide. They tell us after careful 
autopsies, or examinations of the dead bodies, 
what the cause of death was, in each particular 
instance. When their testimony is clear and 
unhesitating, we accept it as conclusive, iu 
those enquiries, because the knowledge and skill 
acquired by them from long study and minute 
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acquaintance witli tlie organization of the lm« 
man fnune enable them to speak with reliable 
certainty on points with which ordinary persons 
hoirerer well educated are not familiar. 

Bat in cases of Inquiry into the state of a per- 
son's mind, we do not attach the same impor- 
tance to their opinions. We do not, of course, 
reject such witnesses, but we take them merely 
as other witnesses, as persons of education, 
some of whom may have made cases of insanity 
their peculiar study and we combine their evi- 
dence with that of the other witnesses, judgjing 
of the whole proof according to the opportuni- 
ties of observation which the different witnesses 
may have had of the party whose mental condi- 
tion is under investigation, the general intelli- 
fence and appearance of each witness in the 
ox, and the other ordinary principles which we 
apply to oral testimony. 

Yoif have had the evidence of the husband of 
the prisoner, of the matron of the jail where she 
has been confined, and of three eminent medical 
gentlemen. (The leading parts of the evidence 
yvere here read to the Jury.) 

^ You will remark, gentlemen, that there is con- 
siderable difference of opinion among the wit- 
nesses, but you will judge of the facts to which 
they speak and draw your own conclusions. The 
opinions of the witnesses may, more or less, as- 
sist your judgment, but they must not supersede 
your judgment. You must look at the case, if 1 
may use the expression, with your own eyes, in 
all the light which may have been shed upon it 
from any quarter, but you must not look through 
the eyes or adopt the conclusions of any of the 
witnesses, unless you, yourselves and mr your- 
selves, concur in those conclusions. One thing 
is evident : The prisoner is not an idiot, she is 
not by any means tutidly deprived of reason. She 
could do the usual house- work performed by fe- 
males in her position, and in the Jail she acqui- 
red enough of créole in a few weeks to be able 
to converse with other persons in that language. 
On the other hand all the witnesses agree in 
saying that she is *' not like other persons." 
Every one says she is *' peculiar," and has been 
so from the beginning of this year, or for about 
a period of six months. Her peculiarity consista 
în a vacant and unmeaning stare of the coun- 
tenance, suddenly and frequently changing a 
smile or laugh where there is nothing to laugh 
at, and the matron of the jail, who is both 
intelligent and has seen many insane persons, 
says that her conduct is quite similar to what 
she had remarked in cases of undoubted insani- 
ty. Her appearance attracted the attention of 
Dr. Cfbbis, the Chief Medical Officer of the 
Colony, the first time he saw her, when she was 
standing in a crowd of other prisoners. Before 
he hfara any thing about her, he remarked to 
the by stander, '* that woman is qf weak mind." 
At one time the witnesses tell us that she has 
" an unnatural subserviency " to those around 
her, the next moment she evinces " a most obs- 
tinate resistance '* if she his not allowed her 
own way. If she is only touched in passing by 
any person, and often, even without any appa- 
rent cause at all, she screams out, becomes vio- 
lent, furious and outra^ous, and requires to be 
put under restraint. She walks up and down 


the prison yard, with her arms folded ana wui a 
defiant air and carriage, making sillj obasm- 
tiens on the visitors. Such conduct is, as I dan 
say most of you are aware, quite common m 
the places of detention of the insane» and ths 
witnesses agree that she is not pretending inii^ 
nity. She gives no reason for killing her chiU, 
except that she did it ** comme ça même^ i.$. : b^ 
" cause she did it." Some of the witnesses ais 
of opinion that she is quite aware of what si 
accused of, and why she is here to-da^, and tfai 
she can instruct her Counsel for her drfen8e,fiiBé 
any ordinary similar prisoner. Others are of 
totally different opinion on all those pirinta 
recommend you, gentlemen, to look carefnlly 
the prisoner, as she stands before yon, 
draw the conclusions which yon think her 

Searance and demeanor may warrant. I 
one so, and I must say that my impression U 
that this woman is not, at present, a fit sol' " 
for trial. But, you know, my opinion in 
matter is not binding on you, for the Decision < 
the question is entirây within your dqufftmc 
and your competency of the drcomstances 
the death of t ne child. We know, I may 
absolutely nothing, at this stage of the enqi 
beyond the admitted fact that it was aboot 
years old and was killed some weeks ago bj 
prisoner, ils own mother. What tiie âectîotti 
a mother towards her own child is, we all 
from the experience of dafly life and 
testimony of Holy writ itself How fitf 
little we know of the death of the 
can assist you in the present, you will ji 
but, certainly, the destruction of her 
child by a mother in possession of her reaaoSil 
a thing most unlikdy to happen. 

It is clearly proved that the prisoner is 
on the one hand, like ordinary persons, in rq, 
to mind and intellect, nor on the other, an 
solute idiot. AU the witnesses agree that shej 
not like ordinary persons but is verr peculiar i 
her manner. But you must judge of that 
liarity by the fiMsts sworn to, for, a mere 
pecuuanty can never render a person unfit 
trial. But without being altogether deprived 
reason, a person may be in mind as to oe 
unfit for trial. If she knew the nature and 
lity of the act which she committed, your ** 
diet " will be for the Cnowir, it vnU be 
opposite if you find that |she did not 
wnat she was doing. You will probMj 
sider the statements of the matron of 
prison as very important in the case. I>b. 
ma also, who heard the whole or neailr- 
whole of the evidence before bein^ pot nt' 
box, gave us clear and distinct évidence : ** 
" thii^ the prisoner has only a vague ids 
" what is gomg on and could not infimn 
*' Counsel of anything pertinent to her 

He is of opinion " that the prisoner's 
'* deficiency is morbid, arising from ins 
" preaching to idiotcy. Such imbecility 
'' render the person unfit for * * ^ ** 


The Jury retired and after consult 
turned a " verdict " that '* the prisoner 
sane and unfit for trial " 

I The Court ordered the prisoner to be , 

provisionally in strict custody in such piaes^ 
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ieiention as His SxceQencj the Gh>Temor inigbt 
order, with the riew of haying the proper meftiu 
emplojed for the recovery of her mina. 


own OF ASSIZES. 


Meïïbtbe, — JrjiT,— Peixb db Mobt,— Ebbeub 
ncpuTBE Ajs Chef Jubé, — Affida.tits, — New 
Tbial. 

La Oourne prendra point connaiuancen ^'^Jffida- 
vUs '* de Jurée Off ant pour but d* établir que le 
" Verdict '* du Jury cet le réêultat de Vineon- 
dmte de certain» jurée dans la Okambre des dé- 
libérations, 

Uak Me adwiettra les " Affidavits " qui tendront 
éprouver que le Chef Juré a commis une erreur 
en prononçant le '* Verdict " en Cour, 


XVBBEB, — JUBT, — SbSTTENCE OF DeàTH, — AL- 
LEGBD £BBOB OF THB POBEMAX, — AfFIDATITS, 

—New Tbial. 

Affidavits tf Jurymen will not be admitted in sup- 
port of allegations that the Verdict returned in 
tpen Court teas the result of misconduct on the 
part qfthe Jurymen themselves in the jury»room, 

affidamts will be received as to what took place 
open Court when it is alleged that the Bore- 
man committed an error in reporting the Verdict 
to the Court. 

THB QUEEN 

Vertus 

NABSAYE. 


Before : The Fitll Bench. 


'Suk^^' \ ^^ ^'^^^^^ ^^^ ^^^ Prisoner. 

nth Julg 1866. 

a trial for murder, a rerdict of " railty '* 
SBiajaritT of 7 to 2 was returned by the 
nanof tne Jury, in open Court, as usual, 
sentence of death was pronounced. 

« 

days thereafter certain affidavits were 
by some of the Jurors tending to shew that 
•fereman had committed a mistake in indud- 
the name of one of them in the majority. 

a Bole to shew cftuse why the wole pro- 
should not be set aside and a new-trial 
the Court held that the fact of whether ^ 
ifinreman had or had not committed a mistake 
the verdict in open Court, might be 
into by the affidavits of the members of 
% and being satisfied on their affidavits 
the fiireman had not committed a mistake, 
was refiised. 


The following authorities were quoted and re* 
lied on in this case : Geee^lbaf, on Evidence 
(American) §252. — Phillipps, on Evidenced 1 
Page 182. — Dicksok, Law of Evidence, (Scotch) 
V. 2. § 1839 Ac— Tatlob, on Eoidence% 864. 
(Edn. 1858).— Best, on Evidence. Page 689.— 
Shaker v Graham 4. Meas and Wels. 721. Bur^ 
guess V Langleg 5. M. and Or. 722. Vasie v 
Delavelf Term Reports, v. I. p. 11 and Baskets 
Notes. — Best, on Evidence, Page 688. and 
Taylob on Evidence. § 863. — Cogan v Ebden. 1. 
Burrows 383. — Evrett v Jouellg. B. and Adolph. 
IT. 681. 

The Judgment of the three Judges which ex- 
plains ths nature of the^case was as follows : — 

the coubt. 

The motion which has been made in this case 
touches matters of high and grave importance 
in the administration of Justice by Jury-trial. 
We are called upon to set aside the whole pro- 
ceedings in a trial for murder, where every legal 
solemnity was duly observed from its commence- 
ment to its close» and where after a long and pa- 
tient investigation, a verdict of " guilty " by a 
majority of 7 to 2 was returned by the foreman^ 
was duly recorded in open Court and was neces^ 
sarily followed by a sentence of Death. 

We are now a^ked to annul all that has been 
done and to grant a new-trial on certain affida- 
vits made 4 or 5 days after the trial, by three 
of the Jury, of whom one has stated that his vote 
was erroneously classed with the majority by the 
foreman, the result of which would necessarily 
be, that the Jury stood, in point of fact, 6 to 3, 
in other words that no legal verdict was arrived 
at, as by our local Law a majority of 7 to 2 is 
required to make a verdict. The affidavits of 
the other two Jurymen have only a comparative* 
ly slight bearing on the Question of whether the 
idleged mistake did or dia not take place. 

On these affidavits being submitted to the 
learned Judge who tried the case, a reprieve 
was granted till the matter should be heard be- 
fore the whole Court. The motion having been 
opened before us by the Counsel for the prison- 
er, was resisted by the Public Prosecutor as al- 
together incompetent and inadmissible. He con- 
tended, with great force of reasoning, supported 
by reference to numerous authorities in the 
Law of England, the system which must guide 
us in such an enquiry as the present, that on 
grounds of public Policg, the verdict of a Jury 
cannot be allowed to be impeached by affidavits of 
individual Jurymen as to what took place within 
the sacred precints of their Chamber of délibéra* 
tion. He therefore maintained that the Court 
coqld not even look at the affidavits and that the 
motion must de piano be refused. 

# 

It appears to us that there was a distinction to 
be made, at this point of the discussion. 

We were of opinion that we ought to look at 
the affidavits, tor the purpose of ascertaining 
clearly what the allegations really amounted to, 
in other words, that the Court might be seized, 
to use a familiar expression, with the motion and 
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its grounds as actually pressed upon our atten- 
tion, but that such an inspection of the affida- 
Tits must be under tbe strictest reserve of the 
question whether the affidavits of Jurymen, as 
to what took place in the Jury-room, could he 
admitted as evidence to any extent whatever. 

We entirely concur with the Judges in Eng- 
land, who have repeatedly ruled on grounds of 
public Policy, that affidavits of Jutymen are not 
to he admitted in support of allegations that the 
verdict returned in open Court was the result of 
misconduct on the part of the Jurymen themselves^ 
in the Jury-room. To permit a proof of real or 
merely alleged misbehaviour, by the affidavits of 
the Jurymen themselves, would open so wide a 
door to fraud and malpractices, after the trial, 
that it might almost be said, if such inquiries 
were to be tolerated, that no verdict would be 
safe. But we think that affidavits of Jurymen 
may be received as to what took place in open 
Court, when it is alleged that the foremsn com- 
mitted a blunder in reporting the verdict to the 
Ck)urt. To this extent, viz : the rectification of 
an alleged blunder or error by the foreman, we 
think both in principle and on authority that 
suck aMdavits are admissible in evidence. 

■ It may be said that the Jurymen are all pre- 
sent in Court when the yerdict is ffiven in and 
have the best of àH opportunities of correcting 
it» if it is erroneous ; Dutit must not be forgot- 
ten that as unanimity is not required here as in 
England, individual Jurymen, when the verdict 
is given by a majority have less certainty that 
their opinions have been correctly recorded, and 
their suenee when the verdict is stated and re* 
corded in Court, is not so conclusive that the 
verdict reported is the true one, as it is in Eng- 
land. 

We accordingly perused the affidavits and ha- 
ving done so we made an order allowing the 
Grown to put in the affidavits of the other mem- 
bers of the Jury, limited to the question whe- 
ther the foreman did or did not make a mistake 
in returning the verdict as standing : 

"Ghnlty"by 7 to 2. 

These affidavits have now been submitted to 
the Court, along with the affidavits originally 
put in for the prisoner, and Counsel have been 
fully heard on both sides. 

We have very careiulljr considered the whole 
matter and we have arrived at the conclusion 
that the prisoner has faQed in proving that there 
was a mistake on the part of tne foreman in gi- 
ving in the verdict of Guilty by a majority of 7 to 
^ ; we are satisfied that the verdict, as recorded 
at the trial, was the true verdict in the case. 

The Bule is therefore discharged. * 


•In oomplianoe with this Judgment the 24th July was 
appointed xor the ezeoutlon of the Sentence of death paa- 
Bea on the Prisoner ; when on the 2Srd a Petition signed 
by a certain number of the members of the Bar and ^ the 
public was presented to His Exoellenoy the GoTemor 
afsinsl the oaneving out of the Senienoe which was accor- 
P âfl^ oomimitea into 20 yean havd labour» 


CODBT OP ASSlflB. 


Homicide ikyolontaibe, — C. P. Ajet. 239. 

Quels faits sont nécessaires pour rendre le cmMet 
responsable de la mort occasionnée par son db- 
vat 


Involxtntabt homicide, p. C. Aet. 288. 

ÏFhat facts are necessary to make one respwMt 
for the death caused hy his horse. 


THE QUEEN 

Versus 

H. W. TUENER, 


Before His Honor the CmsF Jxtdoe. 


H. LioNHET,— Of Counsel for the Prisoner. 


IZth March, IWa. ' 

In this case, the Information, under Art 219 
of the Penal Code, set forth that the prisoittK 
being mounted upon a certain horse which be 
was then riding upon and along a certain hi|^ 
road, leading from Pamplemousses to Hacq, àL 
then and there, ride the said horse idongthe siis 
road at a furious rate of speed, and did so unilDi* 
fully» negligently and imprudentlj ride and ma- 
nage the said horse that it did strike, overthroWi 
injure and kill one Jeanne Bonne, tlnén and tlisia 
walking along the said road, and the prisoner did 
hj unskilfulness, imprudence and want of cao- 
tion and neglifi;ence, mvoluntarily eommxt hoon* 
cide, against the peace of. our Lady the QiM^ 
&c. 

The evidence shewed that the deceased, wte 
was a frail and deaf old woman, upwards of ai> 
venty years of aee, was walking aloxig ilid wit^ 
of a public road, about 18 feet broad, witkâ 
small ditch at each side, when the pxiaoner, OMl 
o^ the mounted Police of the Colony, came vf 
riding at a peat pace and suddenly taming kl 
horse round at the spot where she waa, the affiU 
mal threw out one of its hind legs and stra * 
the woman a fatal blow on the head. 

^ It was also shewn that the horse was of a 
cious temper and difficult to manage, thai he 
previously thrown sevend persons and 
f others the prisoner. 

The Court .-—Gentlemen of the Juxy, tUs 
plainly, not a serious case against the prisa 
. whatever view you may take of it^ Yon mi 
be satisfied that the death of this poor old 
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man was caoBod, either bj the unskilfulness, or 
impnidence, or want of caution, or negligence of 
the prisoner. It is not necessary, under our 
law, that all those elements of responsibility 
■honld exist in any case, it is enough if you find 
anf one of them proved. You will have to say 
whether any one of these things has been esta- 
blished as a fact in the case. You must not 
exact the highest skill in horsemanship from the 
prisoner, or any other person who uses a horse, 
it is enough if you are satisfied that ho posses- 
sed the common average skill of every day life. 

It has been said that the horse being of a bad 
temper, the prisoner should have ridden him the 
more prudently and cautiously ; this may be so 
far true, but on the other hand you will judge 
whether the fact of the horse being a vicious ani- 
mal is not in favour of the prisoner, as he was obli- 
ged to ride that particular norse and had no choice 
of his own. May you not think that, on truth. 
the horse being; put by the prisoner to his speed 
as he believed he liad caught certain parties in a 
contravention of the law of the high-way, be- 
came unmanageable and could not be pulled up 
in time, before reaching the deceased. Besides 
as you are aware, and the witnesses have stated 
thftt, a horse suddenly wheeled round by his 
rider, very often throws out one of his hind 
heels, and though the life of an old frail person 
must be protected as well as that of other per- 
sons, it certainly is a circumstance in favor of 
the accused here, that the deceased from the 
frailties of age, was not able to get out of the 
way, as most probably, a younger person would 
have done. 

The Jury retired, and in a few minutes re- 
turned a verdict of '* not guilty." 


COl RT OF ASSIZES. 


HOUICIOE 1>'T0L0NTAIEE — CorPS ET BLESSUBES 
ATAKT 0CCA8I05^£ LA MOBT SANS INTENTION 
UE XA DONNEE. — PUGILAT— C. P. AST. 228. 


IstoijWtahy homicide — ^Wounds and slows 

CAUSIKO DEATn WITHOUT INTENTION TO KILL — 

Fighting in the streets — Law or such 

CJLBES — AeT. 228 OF THE P. C. 


THE QUEEN 

Venus 

JAMES WHITE. 


Before His Honor the Chief Jitdoe. 


'^f, Newton, — Oi Counsel for prisoner. 


2dth May, 1866. 
The prisoner was charged, under Article 2Î 


of the Penal Code, " with haying criminally and 
*• wilfully inflicted certain blows and wounds in 
" and upon the body of one John Corby, without 
" intention to kill the said John Corby, but 
" which, nevertheless, occasioned the death of 
" the said John Corby, against the peace of our 
" Lady the Queen, &c." 

The prisoner pleaded *' not guilty." 

From the evidence, it appeared that the pri- 
soner and the deceased had on the day in ques- 
tion, and being both in liquor, repeatedly fought 
with their fists, in diflerent separate encounters, 
and that the fi^ht was so far a fair one that they 
used nothing but their fists. On the last occa- 
sion the prisoner after fighting a considerable 
time stated aloud his wish to desist, and put his 
hands in his pockets, but the deceased attacked 
him afresh and after some time spent in wrest- 
ling and exchanging blows, the prisoner caught 
i he deceased and threw him violently on the 
ground, whereby his skull was fractured and he 
ùied, in a few hours of the injuries done to his 
head. The deceased was a bigger and stouter 
man than the prisoner. 

The Counsel for the prisoner maintained two 
points,^r*/ : That he had only acted in self-de- 
fence, and second : That he was not responsible 
for the death of tho deceased, being a conse- 
quence altogether unexpected of his fall on the 
ground. 

Chauyeau et Hllie, v. 4, p. 10. 

THE COUBT. 

All fighting with the fists, like what occurred 
in this case, is unlawful, even if intended only as 
trial of strength, for it is a deliberated breach of 
the public peace and such encounters almost ne- 
cessarily lead to the excitement of the violent 
passions of the combatents. To the earlier stages 
of those encounters of which we have heard in 
this case, there can be no room for the plea of 
self-defence, for both parties appear to have been 
equally eager for the fray ana happily no se- 
rious result ensued. Latterly, however, there 
is more doubt on this point and you, gentlemen 
of the Jury, will have to consider, whether when 
the prisoner wished to desist, proclaimed his de- 
sire of doing so, and put his hands in his pockets, 
the fight was not really terminated and the sub- 
sequent attack made by the deceased was neces- 
sarily and therefore lawfully repelled by the 
prisoner using force against force. "When a 
person is attacked by another he is entitled to 
defend himself with due moderation so that ho 
does not go too far and in his turn become thd 
agresser. 

But if you shall bo of opinion that you can 
separate the last and fatal fight from those which 
preceded it, and can find that it was a separate 
combat in which the prisoner was obliged to de- 
fend himself wheu attacked by the deceased, 
you will probably think it only lair to make con- 
siderable allowance for the agitation in which he 
was put, if he used more violence than might 
have been required to drive off his assailant. 

As to the second point, I must lay down to 
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70a, in law, that a person throwing another on 
the ground with Tiolence is responsible for all 
the consequences which may naturally arise from 
iuch violence, as for example, from the head of 
the person coming forcibly in contact with the 
hard ground, and being thereby seriously injured. 
But, a person in such circumstances might not 
be answerable for the injury inflicted by tha 
accidental and unhnown presence, at the place, 
of any sharp, pointed instrument which might 
penetrate the skull, and be the cause of death. 


In the passage of the Prench authority 

Î noted at the bar, we find the following 
>eei8ion of the Qmr de Cassation which ap- 
pears to me to be a very sound one and is en- 
tirely in accordance with the explanations then 
giren to you. " II importe peu, pour I'applica- 

* tion de l'Article 309 et suivants, qu'un corps 
' dur soit pousse contre une personne ou que la 
' personne soit poussée contre le corps dur ; le 
' caractère et les résultats de la riolence sont 
' les mêmes. Ainsi le fait de saisir un individu 

* an corps, et de le jeter avec force, doit être 
' considéré comme un coup dans le sens des 

* Articles 309 et 311. Cass. 22 Août 1838. 


If 


OiLBEBT, Code Pejtal. Article 309 Xo. 3. 

The Jury retired and in a few minutes return* 
ed with a verdict of" not Gruilty." 


BAIL COURT. 


Séquestre, — Employé, — Abriebics de Salaires, 
— Clôtube du compte de béquestbe. 

Toute demande en paiement de salaires, par un em- 
ployé au çardien séquestre d*une propriété, ne 
doit être faite à ce dernier que tant quil agit en 
cette qualité et non après. Même s'il restait 
entre ses mains, après la cloture du séquestre, 
des fonds provenant de son administration, 
toute demande en paiement de salaires doit alors 
être faite aux propriétaires du bien ou à leurs 
ayant droits. 

Seqcestbattoît, — ** EifPLOTÉ, " — Abbeabs op 
balaby, — Closikg op tue ACC0U>'T of Se- 

QUESTBATIOy. 

^«y demand in payment for an'ears of salary y by 
an '* employé"** to a sequestrator^ must be lodged 
with that sequestrator whilst he is still acting in 
that capacity. But he cannot be sued on account 
of some fund still being in his hands and belong^ 
ing to the Estate, if the sequestration has come to 
an end before the demand was made. Ihe ''em- 
. ployé ^* must apply to other parties connected 
with the Estate, 

BOULLÉ.— Plaintiff, 

Versus 

HOX. J. A. AEBUTIINOT,— Defendant. 

Before : 
His Honor the Chief Judoe. 


L. EouiLLARn, 

V. BOULLÉ. 

E. LECLézio, Jus^.y- 
"W. Hkwetsoît, 


-Of Counsel for Phdntiff. 
Plaintiff's Attorney. 
Of Counsel for Defendmi 
-Defendant's Attorney. 


9/i May, I860. 

This was a claim by an " Employé" upon a 
sugar Estate, against a sequestrator, for certain 
arrears of salary. 

The Court pronounced a verbal Judgment in 
May last, refusing the demand. The mllowing 
were the principal grounds of the Jugdment :— 

That the Plaintiff, though aware of the time 
when the seouestration was to be finally closed, 
did not send in any note of what was due to 
him ; that the amount might be settled with the 
other claims ; that in point of principle, the 
Plaintiff could not maintain that the sequestra- 
tor had incurred any personal liability to bim. 

That the sequestration baring come to an end 
before the demand was made, the sequestrator 
was functus officio. He was only liable to paj 
the charges of the Estate, while he remained the 
Judicial Officer of the Court, and he had ceased 
to be so before he was sued. 

That the. fact of his liaving still some funds in 
his hands, belonging to the Estate, made no dif- 
ference, as those fonds arose after he had ceased 
to be the sequestrator, from mere accident, m : 
certain, sugars having produced a somewhat lar- 
ger price than they had been valued at, when lie 
closed his accounts. 

That the remedy open to the Plaintiff did not, 
in the circumstances, lie against the sequestra* 
tor, but against the other parties connected with 
the Estate. 


SUPREME COURT. 


COTFEAIKTE PAE COBPS — JUGEMENT — 

Pbockdure.— DijLAI. 

Lorsque h contrainte par corps sera demandée «>»• 
f^e le Défendeur plusieurs mois après que leJn^^ 
}''mentr de la Cour aura été rendu contre l» 
^ ^<* qu'il ait été donné de raisons suffisantes 
. ' ir expliquer un jyareil délai, cette demanii 
V* t refusée. 

Pnc/ *^fDUBE — JUDGME^'T — rAPTIOX OF THB BODT. 
^* — ^Delay UXEXPLAIKED. 

vl.t 

w re no motion was made for incarceration of 
,.e Defendant when Judgment was pronoun- 

"^hd against him, the Court refused to male tkH 

addition to the Order, at the distance of some 
' itwnths after the date of the Judgment, and n$ 

explanation of the omission to ask caption nt the 

./ropar time being given. 

I 
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LEFEBUBE, Plaintiff, 


term* 


BBODIE, Defendant. 


Before : 

His Honor the Chief- Jin>6E and 
The Honorable Mr. Jvbtice Bestel. 


SCPBEME COGRT. 


r 


. Newton,- 

LMxLIiETy 

I CoLur, 


-Of Counsel for Plaintiff, 
-Plaintiff's Attorney, 
■ Of Counsel for Defendant, 
Défendantes Attorney. 


, 17/A August, 1866. 

^The Cottbt. — In this case the original demand 
M for the 8um of $914.97 being the alleged 
nance on an account current between the par- 
ba.^ In the plaint it was stated that the tran- 
letions "were commercial and interest at the 
jto of 12 per cent and arrest in execution were 
^claded for. 

>n the 27th April last, the Court pronounced 

Igment in favor of the Plaintiff, but only for 

amount of J^27.54 with 59.43 of interest, 

it in execution was not asked when Judg- 

was pronounced. 

^e Court has now been moved after the lapse 
iMTeral months to allow the caption of the 
if as against one of the Defendants, the Se- 
pr Member of the firm H. J. Brodie. The Mo- 
to has been apposed, and the Defendant has 
fed on the Judgment of this Court in the case 
Idvoob V ui.yavoo, 4th July 1864, (Piston's re- 

^a V. IV Page 70.) 

i 

fel appears to us that the principles enunciat- 
fby the Court in the former case are sound and 
\ generally applicable to all eases of this des- 
frtion. "W e did not then and do not now de- 
by that applications like the present one are 
^ether incompetent. Cases may occur when 
ireditor may be allowed to ask for execution 
pinst his debtor's body, some time after he has 
sen Judgment against him, without demand- 
rthat mode of execution ; but the Court will 
liainljr not encourage such demands, and will 
pire a satisfactory explanation of the reason 
jr the Motion was not made at the proper an'd 
liropriate stage of the proceedings. 

\pCL the present case no explanation whatever! 
I been given by the Plaintiff of the reasons 
f he did not ask caption of the body at Wxq 
ner time, viz : when the case was before the 
H^ for Judgment, at the distance of 3 or 4 
Mlia ; And in such a position of matters, wo 
riio reason for now making an addition to our 
fement, carrying with it consequences so se- 


Cessiott be Bisks, — Admikistration btj Sxîtdic 
Officiel, — Saisi» des Immeubles pab xis 

CBiAKCIEB ATAÎîT OBTENT JUGEMENT, — ExPBO- 
PBIATION FOBCKE, — COMMANDEMENT, — FbAIS, 

— Obds. No. 23 DE 1856, 33 de 1853 et 14 de 
1864. 

Le créancier qui a pris Jugement, et signifié un 
Càmmandement en vertu du dit Juget.-ent ne peut 
faire vendre par expropriation forcée lesimmeu^ 
blés de son débiteur si dans r intervalle du com- 
mandement à la saisie le débiteur a présenté 
une requête en Cession de Biens et le St/ndie 
Officiel des Faillites a été envoyé en possession 
de ses biens, Cest alors au Syndic a faire pro- 
céder sommairement à la vente des Immeuoles^ 
tous les droits du créancier sur le pri^ de ces 
immeubles étant réservés^ y compris les frais faits 
par lui jusqu'au jour de V envoi en possession 
du Syndic Officiel. 


Official Assignee,— IVIanagement of Insol- 
VENT Estates, — Insolvency,— Debtob and 
Cbeditoe, — Costs. — Obds. No. 23 op 1856, 
33 OF 1853 AND 14 OF 1864. 

Where an application for Xkssio Bono^*mn was 
presented and filed, and the usual Order was 
made putting the Official Assignee in possession^ 
after tJie preliminary steps fw* seizure of an 
Immoveable Estate belonging to tlie Insolvent had 
been taken by an individual creditor, but before 
actual seizure by the creditor ^ the Court ordered 
the proceedings of the creditor* to be stayed, and 
the Estate to be sold by the Assignees , all rights 
of parties in the price being reserved, and the 
creditor being allowed his costs up to the date 
of the Order putting the Assignee ifi possession. 


CAMPBELL, Official Assignee in the Ces- 
sio BoNOBUM of the heibs Lanougabède, 

Plaintiff 
VersKS 


BEEMON, 


Defendant. 


Before . 

His Honor the Chief Judge, and 
The Honorable Mr. Justice Colin. 


Cotion refused. 


Hon. H. Kœnio, I ^^ ç^^^^^^j ^^^. pi^intiff. 

I A. Leg ALL, J 

3. DiTiviER, —Plaintiff's Attorney, 
ilou. L. Abnaud, — Of Counsel for Defendant, 
j. Gr. Tessieb, — Defendant's Attorney. 

Qth June 1866. '^ 
The quaation with which we have to dealu 
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tlio present càso is one of considerable , impor- 
tance in tlic administration of our Insolvency 
laws, ^^'c have to decide whether, in the cir- 
cumstances occurring here, the particular cre- 
ditor, Mr. Bremen, is to be allowed to follow up 
the procedure w'.iich he has begun, for the sale 
of certain immoveable subjects, the property of 
Ins debtors, who are the heirs of the late Mr. 
Victor Lanougarede, or whether the sale of those 
mibjects must be carried out by the Assignees 
in the consolidated cases of dssio Bonarum of 
those Heirs. (Vide supra^ Page 1.) 

It may be remarked, in tlie outset, that the 
ultimate right of Mr Bremen will not be affected 
by the mode in which the subjects may be dis- 
posed of ; whether the proceedings be stayed or 
the sale of the subjects bo ordered to be followed 
up by the Assignees, the result, so far as con- 
cerns the creditor's interest, will be the same. 
That is to say the right of Mr Bremen in the 
Bale price,\vliûtever it may be, will remain intact 
and unimpaired. His position as to collocation 
on the sate price will be asceiQiined in the pro- 
ceedings of the *' Ordre " before the Master. 

It is very mateoal to notice the dates of the 
different steps of procedure, for in every Country 
where a system of Bankruptcy and Insolvency 
law prevails, there is neces.sarily aptmcfwn tem- 
poris, a certain fixed period of time, when an in- 
dividual creditor must give way before the title 
of the Assignees in Bankruptcy or Insolvency, 
acting for the interest of the whole mass of the 
Creditors aud among others, for the particular 
creditor himself. 

"Sow what is that point of time under our 
local laws r ^Ve must draw the line between 
the process open to the individual creditor, and 
the more general process which the Assignees 
are entitled and bound to follow up, for the in- 
arrest of all concerned. In other words, looking 
let he (Iff la and the texts of our laws, we must 
fiscertain whether the private creditor is entitled 
agoto on and sell the properties which he was in 
the course of attaching, or whether his proeeed- 
tugs mu8t be stayed and the Assignees authori- 
zed to sell the subjects, the price remaining 
eciimliy o])en to the claims of the creditor as if 
he himself had sold them. 

Xow, as to dates, we find that the foundation' 
of ]Mr Bromon's title is a promissory note made 
by the late Mr Lanougart'de on the 22nd April 
1804. The writ of summons to pay this note, 
issued on 2 1st Is^'ovember last and was served 
the same day. The Judgment of the ^Coart 
wjis given ou the 4th December for recovery 
of the amount, interest and costs. 

It was served on the Gth December and on 
this a Judicial mortgage followed, The notice 
previous to levy (Commandement) was dated and 
served on the same day. 

On the 12fch December the heirs Lanougarede 
presented their application for Cessio, It wa^ 
tiled on the same date and the Ofiicial Assignee 
was ordered by the Court, in the usual terms, 
to take possession of their whole Estates ano 
effects. On the 2l8t December. Bremen gran, 
ted a power of Attorney to an Usher, authori 


zing him to seize the property. The seizure wii^ 
affected on the 21st of the same month and ~ 
Xotica of Denunciation was made to the débitait 
on the following day, viz : the 22nd Deoeml 
So much for the dates. 

The next matter we haye to consider is 
legal position of the Official Assignee in cases 
Insolvency. What are the powers, duties 
attributions of that public officer, by oar k 
laws. 

In the first place, it is not unworthy of not 
that the Official Assignee, under the Banl ^ 
cy Ordinance of 1853, is also Official Assij^ 
in cases of Insolvency nnder the Ordinance 
1856. By § 15, 16, and 17 of that law it is ' 
ther declared as follows : 


" XV.— Forthwith upon the filing of any 
tit ion for a Cessio JBonarum, one of such Of 
al Assignees shall be appointed, by order 
Judge at Chambers, an Assignee of the ; 
tioner's Estate and effects, to act with 
Assignees to be chosen by the creditors, 
all the personal Estate and effects, real 
personal of the petitioner, shall, in every ' 
be possessed and received by such Offi( 
Assignee alone, save when it shall be otl 
wise ordered by the Court. 
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" XYI.— The several Official Assignees 
be the accountants in Insolvency and si 
superintend and control the care and ma 
ment of the funds belonging to Insolvent,! 
tat es and of all funds with the arrangement! 
which they may be charged, and shall condl' 
" tlie business thereof in such manner as maj,l 
the Supreme Court, be directed. 
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" XVII. -Until Assignees shall be choeen 
the creditors of the petitioner, the Official 
signée shall, to all intents and purposes wl 
soever, be deemed to be the sole Assignee^ 
the petitioner's Estate and effects, and if 
Court shall so order, may, before Assig" 
shall be chosen by the creditors, sell or ol 
wise dispose of any property of the petiti 
which shall be of a perishable nature or 
holding possession whereof, until the choî 
Assignees, would in the judgment of 
Court be prejudicial to the Insolvent's *" 
Provided always that anything herein c 
ed shall extend to authorize anjr Official 
gnee to interfere with the Assignees 
by the creditors in the appointment or 
val of a Solicitor or Attorney or afber 
choice in directing the time and manner o(l 
fecting any sale of a petitioner's Estate oc< 
fects." 


I 


I 


' At a subsequent stage the two trade Ai ^ 
are chosen. This has now been done in the] 
sent case. They are declared (§ 33) to be 
the control of the Court and shall, in all t 
represent the mass of the creditors, and 
act for them and on their behalf in the 
manner as they themselves could have d< 
all acts, actions, suits or proceedings tou< 
in any way concerning the said Cessio 
and the obtaining possession of, maL„ 
and sale, in the manner and form bv law ^ 
cribed,ofall the real and personal "Estatet 
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■jgned uad made o?er by the Insolvent. And, 
in temiB of the next section, the Assignees shall 
bold exercise and possess all the rights, titles 
tad interest of the Insolvent in all that regards 
hia whole Estate, and may sell, assign or other- 
wise dispose of the same to the best advantage. 
(§ 37.) The proceeds of all sales and monies 
are to be honaed to the Official Assignee for di- 
vinon among the creditors. It vHÏ be further 
obaer\-ed that filing a petition for Cktsio Bono- 
nm hsB the effect of a judicial mortgage in favor 
of the mass of the creditors (§ 42). A " bor- 
dereau " of inscription must, immediately on 
hiB ^pointment, be presented by the OfHcial 
Assignee to the Conservator of Mortgages (§43). 
And the general mortgage following thereon 
shall Test with the Assignee for the benefit of 
the mass of the creditors. 

By § 23 of the Bankruptcy and Insolvency I 
Ordinance of 186é it is ordered: "XXIII.— 
" Whenever any doubt or difficulty shall arise 
" touching the carrring into effect of any provi- 
'■ siona of the said Ordinance No. 23 of 1S56, 
" the provisions of the said Ordinance No. 33 of 
" 1S53 shall be referred to and applied aa con- 
" taining provisions applicable to such matter." 

Under this section an article of the Bankruptcy 
Ord. of 1853 has been referred to, and very ful- 
h commented upon, in the present discussion. 
ft is Art. 88 and it runs in these tonus : 

" Where no action in ejoctmcnt of the 'real 
" Estates has been brought previously to the ad. 
** judication of Bankruptcy, the Assignees shall 
" prosecute, under the authority of the Court, 
" the sale of the Insolvent's real Estates accord- 
" ing to the form prescribed for the Judicial sale 
" of real Estates." 

Looking at these different articles it is plain 
that the ming of the Petition for Cemo Bonorvm 
ia a point of time, in a process of Insolvency, at- 
tended with very important consequences. 

We have seen that, at that date, the whole Es- 
tate, real and personal, is to be taken possession 
of by the Official Assignee : that he has, at least, 
in the meantime, the whole possession, charge 
aad miuiagement ; that the tiling constitutes a 
general mortgage in favor of the nm^iB of tho cre- 
SitOTB. We farther find, from § 2 of the Ord. 
«f 1864, that this sto^e of tho proceeding 
lolrency is so far assimilated to the adju( 
ID a case of bankruptcy, for it is said thi 
a pervon ix adjudicated a Bankrupt or I 
a petition for Cessio Bonorum, tne Coi; 
have power to order a séquestration of hii 
Teable Estate ; so again, by § 7 it is enact 
on tho filing of a petition, the Court sh 
power to gi ant a protection to the Insoli 

Bnt the question for our discussion 
this : Does the nomination of the Oflic 
Bi'gnee vest him nlth the possession of r Ik 
•f the Insolvent to the effect of oustii 
■Brémon, as it were, of his ordinary rigl 
creditor, to seize and sell the property 
debtor in payment of his debt, and of c 
liiin. the Assignee, to take tlio matter 
!own hands and follow up tho necessary 
dare for realizing tho whole of the Ii 
Estate. 


In considering this question we readily admit 
that there is considerable force in the argument 
of the Counsel for Bremen, that a creditor is en- 
titled to seize and sell the property of his debtor 
insatisfaction ofhis claim, if there i^ no positive 
law preventing his doing so. We think the 
question may be very fairly put on this footing, 
and on reviewing the sections of the law which 
we have quoted it may be conceded that most of 
them have only an indirect bearing on the point 
now before us. 

But § 88 of the Bankruptcy Ordinance of 
1853, which we have already seen, the Court is 
bound to apply in all cases of insolvency, when- 
ever any doubt or difficulty arises, appears to 
stand in a different position. It is therein en- 
acted that, in all cases, " the Assignee shall pro- 
" secute, under the Authority of the Court, the 
" sale of the Tnsolveni real Eistatf s, according to 
" the forms prescribed for the judicial sale of 
" real Eftates, where no action m ejectment of 
" the real Estates has been brought predouslj 
" to the adjudication of Bankruptcy." It is 
very true that this section is borrowed from 
the English Bankruptcy Act and that we have 
no action precisely agreeing with the English 
action of ejectment of real estate. But we can- 
not, on that account, hold that this clause is to 
be treated as a mere nullity in our procedure. 

It was put there, no doubt, with a proper ob- 
ject, and to serve a legitimate purpose, and we 
must enforce it aa part of our local system ap- 
plieanda limilia timilibu». Wo know that our 
Procedure by " expropriation forcée " is, in ma- 
ny respects, the counterparts of tho action of 
ejectment in England. 

By means of this procedure a creditor in Mau- 
ritius seizes the iiimioveable property of his 
debtor and ejects him from the land, which he 
sells, applying the proceeds for tho payment of 
the debts affecting it. In the present ease, wo 
must therefore enquire if tho proceedings in 
" expropriation forcée " had been brought be- 
fore the filing of the petition in insolvency, the 
point of time which, as we have seen, is (wsi- 
roilated in our insolvency law to the adjudica- 
tion of Bankruptcy. 

Now we do not find that this was maintained 
by the Counsel for Brémon. He took his stand 
upon another ground, viz : that this clause does 
not Apply to the present case at all, but he did 
not dispute that the commandement, or notice 
prior to levy is a more demand of payment, a 
'■ mise en demeure," aud that it ia only after 
this step that the proceedings proper in au "ex- 
propriation forcée " commence ; tnat is to say, 
in the present case, the " exprojiriation foreée " 
began after tho liliiig of the petition in the 
Cessio Bonorum and the putting of the Assi- 
gnée in posseasioii. 

It is true i' '-.as contended that the point of 
time in a process of insolvency which corres- 
ponds with the Fiat of Bankruptcy is tho gran- 
ting to tho applicant the benefit of Ce»«io Bo- 
norum, which is sometimes long posterior to the 
tho filing of the Petition. But it does not ap- 
pear to us that this reasoning is sound. Looking 
at tho terms of oua local laws which have been 
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alrcftclj quoted, irc tliiuk tliafc clearly tbis was 
not the meaning of the Legislator. 

In truth, if the possession given to the Official 
Assignee is not to intcrf re witlf the right of se- 
parate action and procedure on the part of the 
individual private creditors in the position of 
Mr. Bremen, in many cases, it may be asked 
of what use is the appointment of the Official 
Assignee. If such creditors are to bo allowed to 
go on, after the Official Assignee is put in posses- 
sion, just as before,thc proceedings m Insolvency, 
if they do not become altogether nugatory, must 
be very much weakened, and one of the purpo- 
ses of insolvency laws, viz : the simplification of 
procedure, aud the saving of delay and expense, 
must be seriously impaired. 

Wo are therefore of openion that § 88 of the 
Bankruptcy Ord. of 1853 must mainly guide us 
in the decision of the present case, and 
that as the proceedings for the sale were not 
taken till after the filing of the petition of Insol- 
vency and the putting of the Omcial Assignee in 
possession, the process of the private creditor 
must be stayed. The Assignees will proceel to 
sell and realize the immoveable properties be- 
longing to the Estate, the prices to oe applied 
according to the legal rights of the creditors res- 
pectively. 

In conclusion, it is not immaterial to obsen'o 
that the procedure for realizing the value of the 
immoveable subjects belonging to an insolvent 
Estate can bo carried on with greater rapidity 
and more economy by the Assignees than by the 
private creditor. 

As the question is one of procedure, and this 
18 the first time it has been argued in Court, we 
shall give no costs in the present discussion. 


SITBEHE COVRT. 


Cession de Biens, — Administbation du Stst- 
Dic Offictkl,— Saisib des Immetjbles pab 
VN Cbéaxcieb ayant obtenu Jugement, — 
expbopbiation fobckk. — commandement, — 
Ebais.-Ords. No. 23 de 1856, 33 de 1853 
ET U DE 18G4. 

Tous htfrais faits par un crcancier contre son rf«- 
hiteur jusqu'au jaut où ce dernier s^est placé 
sous la protection de la Cour doivent suivre le 
sort de la créance principale^ 


Official Assuînek, — Management op Insol- 
vent Estates, — Insolvency, — Debtob and 
Ckkditob, — Costs, — Obds. No. 23 op 1856, 
33 or 1858, and 11 of 186i. 

All costs made ai the request of a creditor until 
the debtor has jilaced himself under the j^rotcc-l 
tion qfthe Cotrrt mil he considered as accessor ies\ 
(if the principal claim. 


CAMPBELL, Official Assignee in the Cenb 
Bonorum of the heirs Lanougarède— Plaiati^ 


versus 


BEÉM ON, -Defendant. 


Before : 

His Honor the Chief Judge, and 
The Honorable Mb. Justice Cows, 


Hon. H. Ko:nig, — 1 Of Counsels fop Y\m 
A. Legall, — J tiff, 

Hon. L. Abnaud— Of Counsel for Defendfflfc 
J. G. Tessieb,— Defendant's Attorney. 


\%th June, 1866.] 

In this case, the Court, on the 6th of 
month gave Judgment in terms of the m 
alternative in the prayer of the Appellant 
Campbell, the Official Assignee in the consoh 
ted Cessio Bonorum of the Heirs Lanougar 
and found that the proceedings for sale of 
tain Immoveable subjects, at tne instance of 
private creditor, Mr. Brémon, must be stay 
and ordered the Assignees to proceed to aisf 
of the Estates. As to costs, the Judgment 
ted that as the question was one of pro« 
and had been argued for the first time in Ci 
none would be given. {See supra, page 91). 

Since the Jugment was pronounced, a M 
has been made in Court, regarding a pofflt" 
costs not at all before the Court, janderthe 
mer discussion, viz : The costs of the pw 
creditor, Mr. Bremen, up to the date of the 
ceedings taken by the Official Assignee to 
his, Mr. Bremen's proceedings, stared, 
cr^tor now prays that those costs be aw 
to him. 

It appears to us that this Motion for coiti 
to a certain point of time, is based upon pit" 
grounds a d ought to be granted. Thepn 
^^creditor was clearly entitled to take legal 
Wainstthe Estate of his debtor for the pg^ 
^f his claim, and till the possession of the 
■ >erty passed, by the filing of the pctito^ 
\essio Bonorum, into the hands of the 0® 
ssignee, on I he 12th of December last, Mr. r 
lon is, we think, fairly and justly entitledto 
^penses incurred by him in his lonâjw 
îcdure against the property of his debtor. 
ihnll therefore allow his costs up to that 
+* . to no greater extent- J 

It appears that Mr Bremen s debt was $1,01 
AAi that for obtaining payment of this »«■( 
% ^k proceedings against a lar^ nuinb«ûf< 
parate immoveable subjects of nis debtor. . 

If hereafter it should be alleged thai iM 
ditor had, in any respect, abused his right (i\ 
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taching the property of his debtor hj unneces- 
sary or excessive multiplication of proceedings, 
that question would fall to be raised before the 
Master, at the taxation of the Bill of costs and 
disposed of in the ordinary way. 


BAIL COCBT. 


Appei, d'ux Jugement de Magistrat be Dis- 
trict, — Société commebciale,- - Contesta- 
Tto^s sirxBE associés, Compétence de la 
CoTJB DE District et pouvoir discbétion- 
77ATI1E DU Magistrat en semblables ma- 
!nèsEs, - Rejztoi detant arbitres, — Abts. 18 
iiT 51 C. Com..— Art. 28 Obd. 34 de 1852. 

JSn Tnatière de société commerciale, et en cas de 
^lissidence entre asfociés et pour raison de la 
aaciétéy Je Magistrat pourra^ en usant de son 
jpouvoir discrétionnaire, et du consentement des 
j^ariies au procès, renvoyer* la cause devant ar- 
hifres. 


Af PBAii FROM A Decision of District Magis- 
a?BATE, ^Commercial partnership, — Contes- 
tation between partners, — Jurisdiction 
OF the Magistrate and uis discretionart 
K)WER IN sucn matters, — Beferencb to ar- 
lîiTBATiON, — C. Com. Arts. 18 and 51,— Art. 
28 OF Ord. 3J. of 1852. 

Jt^th the consent of both parties to the suit, the 
JDisirict Magistrate may refer to arbitration all 
matters in dispute between partners and relating 
to the partnership. But such nference is not 
hinding upon him, even if consented to by both 
jfurties to the suit. 


SIlVOO PADIACHY,— Appellant, 

Versus 
SOOPKATA CHETTY & anor.,— Eespondcnts. 


Before: 
27i<? Sonorable Mr. Justice Bestel. 


H. Wilson, 
'3P- Hebchenroder,- 
'. Newton, 
Bebtin, 


Of Counsel for Appelli 
-Appellant's Attorney. 
-Of Counsel for Eespond< 
-Respondent's Attorney. 


22rd August, ISe'j. 


The parties to this Appeal were partners, un- 
€P an act under private signatures of the 6ti 
ipril 1863, for tlie puropose of hawkmg iced 
lemonade witli a license in the name of Mr| 
CJharles Bedel, to which end a small hand-cai 


had been purchased by the partnership, and a 
four-wheeled large spring-cart to hawk ice with 
a license taken out in the name of Soopraja 
Pillar, one of the partners and Bespondent. 

It was stipulated «by the act of partnership, 
that the commercial association should be for 
the period of one year, and that at its expiration 
the stock in trade should be sold to other parties 
or to one of the partners who should pay what 
might be due to the other partners. 

The now Appellant complained in the Court 
below that, in his absence, the now Hespondent 
illegally and without his will and consent sold 
and delivered to one Sokein a cart, a mule and 
set of harness and other utensils connected with 
the trade above mentioned, contrary to the 
above ngreement, the same belonging to the 
aforesaid society ,whereby and by reason of which 
breach of agreement damages have been sustain- 
ed by the Appellant to the amount of ;ii(250, — 
Sayment of which he demanded of the Defen- 
ant in the Court below. 

A Plea to the Jurisdiction of the Magistrate 
v.- as taken in the Court below, and maintained 
by Mr. Newton, before this Court, citing in 
support of his Plea Arts. 18 and 51 C. Com. 

The action was, as contended by Newtoit, a 
contestation between partners, '' pour raison de 
la Société," which the District Court could not 
entertain except for the sole purpose of referring 
the matter to arbitration, as required by art. 51 
of the Code of Commerce. 

The reply was that it was not a contestation 
between partners, but rested on art. 1850 C. C, 
which says that : '* Chuque associé est tenu 
envers la société des dommages qu'il lui a cau- 
sés &c." See also Arts. 1845, 1860, and 1382 

ce. 

The Plea to the Jurisdiction, in this Court, 
met with a similar reply as the one made in the 
District Court. 

JUDGMENT. 

On reference to the Art. 28 of the District 
Ordinance, (Civil Side,) I read that : " The Ma- 
gist rate may, in any case, with the consent of both 
parties to the siiit, order the same, with or with- 
out other matters within his Jurisdiction, in 
dispute between such parties, to be referred to 
arbitration, &c." 

This enactment is the repetition of the powers 
given to the Judges of the County Courts by 
the County Court Act. (See Sect. 77, p. 444, 
Cox and Lloyd's County Court practise). 

If the consent of both parties to the suit is 
required by the Ordinance and by the Statute, 
for a reference by the Magistrate or Judge, it is 
certain that without such consent neither has 
power to refer to arbitration matters withia his 
JurisdictioD. 

Art. 61 C. C. makes it imperative upon the 
Supreme Court to refer to arbitration a 1 matters 
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in dispute betweenpartners " et pour tubou de 
la Société." The District Court Ordinance and 
County Court Act, far from placing the M^ia- 
trate or Judge under the same ol^gation. hare 
laid down a contrary rule for their guidance, 
va I That the Magistrate or Judge nhall proceed 
to Judgment unleas both partie* to the auit should 
CODBent to a reference to arbitration ; upon which 
alone the two lawi agree in empowering the 
Magistrate oi Judge to order auch reference. 

There can therefore be no such a thing as a 
forced arbitration in the District or County 
Courts ; for even were both p&rtiea to the suit to 
consent to a reference, the Magistrate or Judge 
would not be bound to order aucb reference, nn- 
less the word may, used in both laws, be ConB- 
traed as meaning tkall, — for which construction 
I see no ueceaai^. 

By allowing the Flea of Jurisdiction, it ap- 
pears to me that the District Magistrate baa de- 
parted from the letter of Art. 28 of the District 
Ordinance. 

I am therefore bound to quash the Judgment 
appealed from. 

Judgment is accordingly quashed, with coats, 
and the matter referred to the Magistrate for 
Judgment. 

SSPREHR COURT. 

ObDKE, UYPOTHEItnE iJlOALE, — StPASATIOS DE 

BIEKS, — COLIOCATIOS EVENTCELLE, 

Bien que la femme mariée lovi I» régime de la 
communauté n'ait pat encore obtenu Jugement 
en séparation de bieni, elle a droit à une collo- 
cation éventuelle à l'Ordre ouvert sur le jirix de 
vente d'un immeuble appartenant à son mari. 

" Obdeb,"— Leoai mobtoaoe,— Slpahatio» o: 
îbopebtt between husbaitd asd wife,— 
evektual collocation, 

Although the wife married undei- the it/tfem o 
communilif of goods has not yet obtained a Judg 
ment of sépara f!nn of property, she it entitled t 
an eventual collocation to the "Ordre" opeDe^ 
on the sale price of an immoveable property p 
her husband. 

DUBOIS St. ALME, the Wife,— Appellant^ 

VersuM 

J. & A. LOUMEATJ, and Anor..— Heapondent* 


The Honorable Mb. Justice Bestel, and 
The Honorable Mb. Justice Coi^tx. 

O. GciBEUT, — Of Counaol for Appellant. 
J. H. AcKBOTD, — Appellant's Attorney. 

L^Si^'Ibd. (O' Counsel forBcspondent. 
E-DrvmE^ | Hespondenta' Attornics. 


[IMS 
Gtk Sé^eviber, I8G& 


This was an Appeal from an Order gÎTOi lij 
the Master, on the 5th day of May last, t«j«ct- 
ing the applicatiou made by Mme. Duboii St 
Alme to be collocated in the scheme of diiHibn- 
tion by way of an " Ordre " of , the ub prie* rf 
a house situate in Enniskilien street, Fort Loiiii, 
and sold on the 17th August 1865, sgainit Hip. 
polyte Dubois St Alme, when Bronean Duka 
became the purchaser. The Appellint cUined 
collocation in preference to J\ ft A Loiudm 
and Alfred de Pitray, two of the BeaDondenti. 

G. GriDEuT, for the Appellant, urgeathat tie 
Appellant bad brought, according to her «m- 
tract of marriage, the sum of 5^,^)0, which ha 
husband received; thehuabaud became inultnt, 
his house waa sold, and the «ife had before tha 
Master claimed to be collocated provisiooillj tig 
that sum, as the proceedings by her institnltd 
to obtain a separation aa to property hid But 
been brought to a close. The Master lémei,' 
because as he said, no collocation could b« «h1' 
ditionaL 

I contend that the rcrerse is the c*ie,iiidl 
cite. 

Teoploxo, Art. 2,100. 

Also IV XoB. 9S9, 993. 

A. LsGALL AKD L BoDiLLABD. — Theirifén 

not authonzed by her husband to make a " Ca 

tredit," and therefore she is out of Couit_ C 

the merits, the property, the price of whiA 

to be shared, is community property, the ààt 

a community debt, and therefore the credit* 

should be collocated. Where is onr Maui 

that Mme St. Alme will follow up the Jb4 

ment of separation she may have obtainedM 

repudiate the commuuity ? She has already ba 

neelieent. she applied for separatiou on U 

, her husband had been insolreatti 

■ she had already come befoK 

1 withdrawn. Being etiU unJer fti 

le cannot claim. We may add t*^ 

redit " is not signed. They nfa 

114, HIS. 

SERT, in reply : There has bea 
I ; the timu lost has been lost thiol 
sntion of the Official Asaigneo, 
was bad. Whan my client pn 
Master, she had brought her 
^le being eventual she ought to h 
ed by an eventual collocation. 1 1< 
EC, by law, and what I want il luA 
mefit of my hypothec 


jcms to be no doubt that the if| 
ht to her husband, by marriage < 
Bum of Si.SOO, for which sum M 
jpothec ou her husband's realpn) 
nas not becu disputed, the only ( 
aed on the inerits, before ths HI 
this Court, is whether she. tlw 
t repudiated the Community- J* 
have an e\'eiitual collocation, orl 
to lose altogether the bendltot 
Wo say that is the sole " 
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îot tbero ù notlûug in the point that the house 
wu the property of the Community ; if the wife 
iqiudiatea the Community, after neparation as 
to property, she has her legal hypothec, unless 
Uned by the operation of some special law, or 
1^ some Act of ber own, and no such contingen- 
cy is suggested in this case. 

Several technical points were u^^d on behalf 
of the Sespondente ; the ^rst is : That the Ap- 
pellants acted without authorization. We agree 
with the Master that there is sufficient evidence 
of uitboriiation, since the act of production is 
made by the wife duly authorizeu; The second 
is: That the " Contredit " ia not signed, the 
pomt was not taken before the Master, and may 
not be taken here. 

The hiuband's house has now been sold, and 
the price thereof is being distributed ; before the 
wife has actually repudiated, can she say to 
her husband's other creditors : " I intend to 
repudiate, and as my hypothec ia superior to 
pur's, I am entitled to an eventual colloca- 
tion irhich will drop if I do not repudiate, but 
which, if I do repudiate, when I have obtain- 
ed m; Judgment of separation, will secure my 
claim." The Master rejected her prayer, be- 
cause he held that there could be no eventual 
collocation. But why not? Why should awife, 
the holder of an undoubted claim for ^4,800, 
which claim she would have at once recovered 
if she had repudiated the community, he depriv- 
ed of her marriage portion, because her hua- 

; band's portion is sold before she has been ena- 
hled to go through the formaKtiea required by 
bwP It is said that the house was her own, 
hkewise if the house had been a " propre " she 
woold have had no legal hypothec upon her own 
Estate ; but on a " conquet " of the community 
She has a legal hypothec, provided that, by her 

; renuQciation of the Community, which carries 

'^ her renunciation of Joint-ownership, she places 

lieraelf, as she may, tn the position of creditor ot 

her husband, for her jointure, instea(tof co-pro- 

E'etor of the " conquet." Why then should 
_ 'rights, if they are real and true, be liable to 
disappear entirely, when they can be collocated 
proviaionalty ? Who can suffer from this condi- 
tional collocation? Not the creditors anterior 
in rank, they have priority ; not the creditors 
' posterior in ran^, they knew or might have 
' Known, when they became creditors, t 
claim might be subject to the rights n 
wife drew from her marriage settlemen 
knew or might have known that if her 
became insolvent, she could apply for i 
tion of property, that she would then 
right to repudiate the commuuity and 
her " Apport." 

When the case came before the Ms 
wife showed a liquidated claim, yn'md 
least; she had applied fora separations 

rty. Of course, it would not have b 
coUocato her unconditionally, for s 
lut have obtained her separation ; she n 
'elect to repudiate the community, si 
have been stopped ; and in any of thoa 
gencies, the suneqaent creditors would 

If no such contingency arose, there 
no reason to prevent the noing of her leg 


A conditional collocation whilst it shields the 
wife, protects the subsequent creditors. Now, ia 
there any law to preclude such conditional col- 
locations P There is none ; on the contrary it 
has been h^, under Art. 2,195, relative to the 
wife's legal hypothec, " Que la femme, quoi- 
" qu'elle ne se soit pas encore fait séparer d* 
" biens, peut se présenter à l'Ordic et récl&mer 
" sa collocation, à la date de son hypothèque là* 
" gale, sauf aux Tribunaux, après avoir colloquâ 
" la femme au rang que la loi lui assigne, à pour- 
> quo les fonds restent entre les maint 


" de l'acquéreur, c 


iqu 


il en soit fait tout autre 


" emploi jusquà l'instant ou elle pourra les rece- 
" voir et en donner quittance valable." 

Crog Chanel. C. Casa : S. Y. 21, 1,422, Viva- 
rie V. Thioeh, Montpellier, 19 Mai 1824. 

In the case before us, the difficulties which 
might arise, whore the wife has only undeter- 
mined rights, do not stand in the way of the 
Appellant ; her rights are proved by her mar- 
riage contract, and so far as we can see, liquidated; 
and supposing that they are liable to reduction, 
the conditional collocation she has applied for, 
will allow the huabaud'a creditors to have such 
reduction effected, without fear or danger that 
the amount of the collocation shall have been 
squandered away. 

We have no evidence that the AppeUant has 

been guilty of laches,andtt is unnoceseary to de- 
cide here what degree of laches would endanger 
her privilege. At the some time the " Ordrej" 
must be closed and should the Appellant not 
elect, in due time, whether she will repudiate 
the Community, it will be the right of the cre- 
ditors, whom her superior privilege eicludes, to 
take the opinion of the Court on the matter, so 
that the fate of the conditional collocation be fi- 
nally determined. 

The Court whilst ordering & conditional col- 
location on behalf of the o\vnere of this inscribed 
legfil Hypothec, has power to decree what shall 
be done with the amount of such collocated 
claim. We therefore are of opinion that the de- 
cree of the Master be reserved ; that the claim of 
Mad : Dubois St. Alme be collocated conditio- 
nally, and that the purchaser of the house in 
question do pay the amount of the conditional 
collocation into the hands of the Master of the 
Court, to be dealt with in execution of the Judg- 
ment of this Court, or according to subsequent 
directions should the case arise for subsequent 
directions. We also think that the Bespondenta 
ahould pay the Costs. 


Appel d'iw Juoeuest DTI Mastee, — Betçs SX 

PHOBOOEB LA VESTE D'UN niUEUBLE A7PABTX- 
ITAHT POTTK UKK POJITION A UN FAULI, — BTA- 
LCATIOH DES IMPESSKS ET AMÉLIORATIOSS 
FAITES PAS LE FaLLLI. 

21 n'y a point lieu de proroger la vnnic d'un un- 
meuble appartenant pour une portion indiviie à ' 
un MiiÙi, sur te motif qu'il convient de fair» 
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évaluer etrtabu* impantet el amélioratimu faiie* 
tur Je dit immeuble, par le failli, de te» âeniert 
pertonneU ; le* 9gnâ%c» pourront toujourt faire 
procéder à cette évaluation et exercer leur re- 
coure tur le prix de vente. 


ÀXVEiX FBOU 1 DXCISIOK OF THE MlBTEB, — 
BEFrSAL TO BTAr THE SALE OF IS lUHOTEA- 
BLE PBO?£BTr BSLOVOIKa FOS AS VKDITIDED 
POBTIOK TO A BaSKEUPT, — VaLPATIOKOF THB 
BUILDTHQS SET TTP O^ TH£ PBOPEBTT BT THE 
BaNEBUPT AT BIS own P&ITATB BXPENBE, — 
COBTB, 

Tha taie of an immovei^le property, hélongûtg fi}r 
an undivided portion lo a Bankrupt, ouffht not 
to be tiayed in order that the Auiyneei may aâ- 
certain the value of certain buildingt erected 
thereon at the Sankrupt'e expente. 

1%e Âui^aee» may do to at their oton expente 
but unthout tlauing the tale, being entitled to 
exerciee their right* ultimatelg on the purchate 
priée- 

Campbell,— Appeiiftnt. 

Vereui 
SËNËQUE AND OTHERS,— BesponaenU. 


His Honor Mb. Jubticx Besxel, and 
Hie Honor Mb. Justice Coldt. 


A. Leoall, — Of Counsel for Appellant. 

B. DuTiTiEE, — Appellant's Attorney. 

S. J. SouaLAB, — Of Counsel for SespondentB. 
V. Latal, — Bespondenta' Attorney. 


iUtAugmt 1866. 

This was an Appeal from a Decision of the 
Master, dated Marcli 13th 1866, refusing to 
stay tlie sale of & plot of ground, with a com- 
miU and buildines erected tUereon, situate at 
Black-Biver. Tbe application was made at the 
request of the Assignees of Sénèque, now a 
Bankrupt, to the effect that the saJe of the real 
property, at the Master's Bar, should be stayed 
until a certain raluation of the said corn-mill 
and buildings has been made, in as much as it 
was alleged that the said mill and buildings had 
bera set up by Sénèque himself, after hia wife's 
death, and that the special price thereof should 
go to his Estate. 

A. Leoall, for the Appellant, argued that the 
Commun!^ having been dlssolTed by the death of 
Mme. Séneque, and the milt and buildings erect- 
ed since her death, Sénèque had a right to 
charge for the price thereof, and therefore his 
Estate Bould be entitled to hare the tame ralaed, 


BO tliat the price should not M into the joint. 
Estate of his children and herself. 

S. J. DoroLAs, for tbeBespondent. I object, 
the land and buildings go together, if Seneqw 
who has never acconnted to his children, is theb 
creditor, let him make good his claim, for, u. 
Buredlr, this is a kind of partnership account ; 
but why should this stay the sale ? The pie- 
sumption is in favor of the jointEstate hiTing 
paid for the improvements. Are we to stop im. 
til it has pleased Sénèque to bring an action ud 
make it good ? Now, can this prevent land and 
buildings to be sold together? 

jimauEHT. 

This case, in its present shape, does not sesn 
to us of any great importance. The Asngnees 
of Sénèque allege that the corn-mill and ifipm- 
tenancoB erected on the plot of ground ntuita 
at Black-Eiver, and which it is proposed to i^ 
have been set up by Sénèque, himself, rince bit 
wife's death, and therefore since the diiaoiutioa 
of the Community of goods between his aiil 
late wife and himself, and that they have bem 
so set up at Sénèque's private expeose, Dot 
with the joint funds of himself and children. 

It iB very true that the Community is diMoly- 
ed although no inventory of goods, hat tskoi 
place ; but it is also true that jiniM faàe, tba 
buildings erected on the land go with the linl 
Sénèque's affidavit is the only evidence to thev 
that the mill was built at his own private ex- 
pense ; and Sénèque who had nevertheleai bii 
children's property in his custody and keepisgi 
and has not accounted for it, explains, when 
examined, that he put up the mill with the mo- 
nej which hod belonged to tbe Community, and 
that he took part of the income which belonged 
to his children. 

We must Bay that we do not attach mod 
weight either to the affidavit or subsequent éli- 
mination of Sénèque ; and it may be that tiis 
ficts ore such as the Assignees suppoBO them, 
it may be also that their interest really promptt 
them to have a survey and a valuation of the 
mill made, there is notning to preTent their doing 
BO, for ulterior purposes, at tneir own eipem*; 
but the Master, we think, rightly declined lo 
le indefinitely upon an appli^ 
nature. There was really m '* 
m tending to show that SeDcqiie. 
his Assignées, were creditoB o' 
énéque for sums expended in iw 
com-mill by Sénèque alone. Ho 
ich may arise between Hénèqne i»d 
innot posaibly prevent a purchuff 
good title, since there is no qae»* 
and building belonged to Séneqna 
ren ; and whatever issue msy w 
ho shall get the porcbose price, oF 
lereof, cannot touch the right of 
refore no purchaser can be dcbu- 
ng by the &ct that Sénèquo or to 
set up a claim to get a huiger p«- 
rice than Sénèqne's childien. 

«etical use that we can see 'i"'™' 
to enable the Aasigneet of Sw- 
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I to make up a case snbseqaently» b^ asoer- 
' ag th6 present value of the biiildings in ques- 
ipart orom the land. 

Tbtj may do bo at their own instance and at 
IT own expense, bat we are satisfied that there 
not enough before the Master, to conyinee 
that he ought to order an official surrey and 
ition of tiie whole concern, and to stay pro- 
in the mean while. 

Appeal dismissed with costs. 


SCnniB OODBT. 


»T7BE» — " DEKTTRaBB," — " PaPXE-BoOES/' 

AcnoK EK noioiAGxs ST nrréBÂTS cohtse 
GoiEPAOiriB DBS Chehhtb be Feb, — PaéBO- 

ES DB LA. COUBOIOTB. 

n*e9i lié jtar aucun Statute si il ne eoii eX' 
'enement noimé," Cette prérogative de la 
n*eit appliquable que lorsqu'il s^ apt 
£Uô9tumê qui affectent sesoiens ou sesprtvi' 
mais le gouvernement est tenu, dans tous 
r, d'observer les lois et coutumes qui règlent 
*adminûiraHon de la justice, 

GUmcemement peut, sans autorisation de la 
% contester à ta fois lesJaUs é^une demande 
par voie de " Demurrer,** le point de droit 
en résulte, mais les parties doivent déposer au 

^effe leurs conclusions par écrit (Paper^ Books). 


ïTECQB, — ^Demttbbeb,— Papeb-Books, — Ac- 

lOlBr TN DAICAOEB AGAOTST THE RAILWAY 
^ICFAITT, — PbBBOGATITE DP THE CbOWîT. 

^ImbcH lié par aucun Statute si il ne soit ex- 
' pres9ément nosmé.'* This rule, although gene^ 
'?, applies only where the property or peculiar 
Itrilege of the Ghvernment are affected ; hut 
f Orown is hound with respect to the practice 
the administration of justice, 

Croum may, without leave of the Court pre- 
iouefy granted, plead and demur at the same 
; but Faper Books ought to he fled. 


^ IdCBRCIEB AKD Akob.,— Plaintiffs, 

1 Versus 

BOYLE,— Defendant. 


Before: 

The Honorable Mr. Justice Bestel, and 
The Honorable Mr. Justice Colin. 

—Of Counsel for Plaintiffs. 
— Plaintiffs' Attorney. 
l>oiraLAS, — Of Counsel for Defendant. 
—Defendant's Attorney. 


6/A September, 1866. 

In this case, which was an action brought to 
recorer damages against the Defendant, in his 
capacity of Chief Commissioner of Ballways, for 
certain wrongs and grievances set forth m the 
Plaintiff's Dedaration, the Defendant demurred 
and pleaded without leaye of Court. 

When the case came on for trial, S. J. Dor- 
OLAS, for the Defendant, stated that, in virtue of 
the prerosatiTe of the Crown, a Demurrer and a 
Plea had been fQed without leave of the Court, 
and that, on that account also, he had not depo- 
sited paper-books. 

Js. CoLiK, for the Plaintiff, admitted that the 
Queen might plead and demur in Her own Court 
without leave, but maintained that it was neces- 
sary that paper-books should be filed. 

Douglas, in reply, arraed : That on the au- 
thority of the maxim " Boi n'est lié par aucun 
" statute si il ne soit expressément nosmé," the 
Government was not bound to submit to the 
provisions of the Bules of Court, which, follow- 
ing the English Bules of Court, required demur- 
rer-books to be deposited. Stefhek, on pleads 
inçs, shews that demurrer-books were not, at 
first, necessanr in England ; they have been in- 
troduced by legislative enactments and Bules. 
The Crown is not named in those Bules and 
therefore not bound thereby. He cited Bboom's 
Maxims : " Boi n'est lié." M. & W. 16. Page 
177. Att. gen : v. Donaldson. 

JUDGMENT^ 

The general rule, undoubtedly is, that the Crown 
is not bound by the words " party to a suit." It 
is a well established rule, says B. Aldebsoit, in 
Att, Oen. V. Donaldson, generally speaking, in the 
construction of Acts of Parliament, that aie King 
is not included unlers there be words to that ef- 
fect. But the rule, although general, applies 
however only where the property or peculiar 
privilege of the Crown are affected, and this dis- 
tinction, says Bboom, is laid down that where 
the King has any prerogative, estate, right, title 
or interest, he snail not be barred of them 
by the general words of an Act, if he be not 
named therein ; but the Crown may be bar- 
red, even impliedly, of such inferior claims as be- 
long indifferently to Him or the subject ; and so 
it was held in Bea: v. Wright and A, and Ellis, 
page 447. touching the application of the Act. 11. 
a. 4 and I. Will. 4. C. 70, entitled an Act for 
the more effectual administration of Justice. In 
that case Cii. J. Tindal, delivering the Judg- 
ment of the Court of Exchequer Chamber, said: 
There is neither authority nor principle for im- 
plying the exception of criminal cases (i. e. in 
the return of writs of error) upon the ground 
that the Kibg, as the public nrosecutor, is not 
mentioned in the Act, and in the Att. Gen. Bar- 
'^ojfflO Exc. 94 ; Chief Baeeon Pollock observ- 
yd that : ** The Crown is not bound with refer- 
ence to matters affecting its property or person, 
jut is bound with respect to the practice in the 
Idministration of Justice." 

, Now, the Crown has an undoubted right 
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to demur and plead without leave in Her own 
Court, but as the administraion of Justice 
and the practice require that demurrer-books 
should be deposited, and -as the object of 
that Sule and the antecedent practice is here, 
as in England, better to cause the points to be 
argued on Demurrer to stand out in relief 
before the Judges who try the case, it is diffi- 
cult to perceive why that practice should not be 
followea in the case where the Demurrer comes 
from the Crown. It is essentially one of those 
rights which belong conjointly to the Crown and 
to the subject, it is in the words of the Chief-Ba- 
ron a matter connected with the practice in the 
administration of Justice. This is so true that 
although in the Ein^f v Wbollett, 3, Dowlins 694, 
it was held, by the Court of Exchequer, that a 
Demurrer to a Plea» on an Information on the 
Bevenue side of the Court of Exchequer, does 
not require a matter of Law to be stated in the 
margin, according to Eule 2 of H. 24, W. 4, yet 
the Court in that same case actually made a 
£ule absolute to set aside a Demurrer to a Plea 
to an Information, because the Attorney Gene- 
ral had not simed the Demurrer according to 
practice. And jet the Crown is not expressly 
named in the Eule whereby a Demurrer must be 
signed by Sergeant or Counsel. Nor is the At- 
torney General Viriute Officii implied by those 
words. No case has been cited to show that pa- 
per-books have ever been dispensed with, when- 
ever the Demurrer was filed oy the Crown. 

Whilst, therefore, we think that, as a general 
rule, the Crown is not bound by any Statute, I* 
not expressly named to be so bound, yet we 
ag:ree with the authorities cited that there are 
certain rules of practice, immediately touching 
the administration of Justice, to which does not 
apply this |;eneral maxim, evidently framed to 
cover the nghts and prerogatives of the Crown, 
but in no wise inteded to throw impediments in 
the way of the more effectual administration of 
Justice. 

' We think it is the prerogative of the Crown 
to plead and demur without leave of this Court, 
but we think that demurrer-books ought to have 
been deposited. They have not been deposited ; 
and therefore, on the authority of Ahraham v. 
Coohj 3. Dowlins, Page 215, the case must be 
struck out 


SCPREHE COURT. 

Appel d'un Jugement be Coue de District, — 

FBOPBliTiilBE ET LOCATAIBE, — CoNOÉ iCBIT 
ET COKOE VEBBAX, — PeEUTE. 


Appeal fbom a Juboment op Distbit Coitet,— 
Lasdlobd and Tenaitt, — Kotice to qttit 

OIVEir VEBBALLT AND US" WBITING, — ^EtIDBKCX. ' 


L. BoiriLLABD, 
J. PlOHÉGTTT, 

P. L. Chastxllixb, 


Of Comiserfor Appellut 
Appellant's Attorney. 
Of Counsel fw fie^ 
dent. 
A. J. CoLDT, — ^BespondenVs Attomej. 


ft 


; 


ALLAEAKIA,— Appellant, 

Ver9U9 

EONDINEATJ,— Eespondent. 


Before His Honor Mr. Justice Coixk. if this fact, he cannot set up aa a notice ttoott 


llik Au^ 1886. 

This was an Appeal against a Decision of lb 
Self, Senior District Magistrate of Port I 
11th May 1866, and whereby theDefem 
now Appellant, was ordered to pay to the PI 
tiff, now Eespondent, the sum of S250, for 
months' rent of a real property in Hoi 
street, Port Louis. 



L. BouiLLABD, for the AppeUant, urged i 
the Magistrate was wrong in his practice to; 
quire notices to be served by ITsherB, ihX 
ten notices were not necessary; proTided & 
bal one could be proved, that was enougl; 
besides that if repairs were due by the 
the occupation ought not to be made to coni 
merely because such repairs had not been n 
He then argued on the eyidence in the 
maintaining that sufficient notice had been gii 
on 30th December 1865. 

P. L Chastellieb, for the Eespondent, 
gued : That no notice had been giren at all j 
point was not whether there should be f " 
notice or verbal notice, there ought at all 
to be a notice, there was none until the eodi 
January, and then a most unsatisfaetoiy 
The evidence was clear in favour of Ike 
pondent. 

JUDGKEirr. 

In this case several interesting questions I 
been argued which, I do not think, the meritej 
the case call upon me to adjudicate upon. I 
not necessary, under the circumstances, to 
cide whether a notice to quit should be in writ 
whether it should be served by an usher, 
whether a letter duly delivered will suffi». ^ 
could gather from the Eecord that the*^ 
of the Magistrate below had gone upon 
the questions argued before me, and that hel 
ttiken an erroneous view of the law, it r' 
have been necessary to lay down what I ooi 
tlie true construction of the law ,• but I Bnài 
the Magistrate has given Judgment for then 
tiff, after having heard witnesses on both^ 
and it does not appear that he has trareDedll 
:other ground than that covered by the eridfll 

' The question then, wliether notice be or! 
lot necessary, does not arise ; the question tf 
d[as there been notice at all given by the teal 
to the Landlord ? And that point again resoh 
itself into this issue : Was notice given on J 
80th December last ? For if not then gi^* 
Defendant does not set up any other notioe. 

The Defendant said that he did give ncàe$\ 
a letter which his clerk delivered into the htf 
^"" - lilt» 



1866] 


COURTS OF MAURltlUS. 


101 


fact, wbicli arises In the case, that on the Slat of 
Januarj the keys were thrown in the Landlady's 
yard, a mode of notice more summary than sa- 
tisfiu^tory. 

On looking at the evidence, I think it clear 
that there has been hard swearinfi^ on ona MJdc, 
and I agree with the Magistrate that the weight 
of eridence is in favour of the Plaintiff now lles- 
pondent. The accounts given by the Defen- 
«uit*s clerk's do not agree Whilst the one states 
that the letter was delivered into the Iiands of 
Bouffé, who was sitting in a chair and said '' very 
good." the other states that the letter was do- 
fivered not by the other clerk, but by Defen- 
dant's own son, not into the hands of Bouffé but 
into the hands of one Durand, Bouffé*s clerk ; a 
ciicumstance which Durand positively denies, just 
as Bouffé denies having received any letter per- 
sonally. The evidence for the Plaintiff is consis- 
tent in that,for the Defeudant,Ifind disci*epancies 
on very material points. It was attempted to ga- 
tiier from a notice served by the Plaintiif^s At- 
torney, that a notice to quit had been duly 
given ; there can be no doubt in my mind that 
the notice in question applies to the summary 
tender of Keys to which I have already alluded 
and not to any anterior notice to quit. I wish it 
to be clearly understood, that I do not decide 
against the Defendant the points of Jaw urged 
on Appeal on his behalf. I wish it also to be un- 
derstood that I say nothing of the statement 
made that the practice of the District Magistrate 
is to repudiate all notices to quit that are 'not 
served by ushers. I am clearly of opinion that 
the points have not fairly arisen for our consi- 
deration ; tliat in this case no notice of any kind 
has been proved to the satisfaction of the Ma- 
gistrate below, and that on the evidence as it 
stands, the case was rightly decided ; and I dis- 
miss the appeal, with costc>. 


BAIL COIRT. 


ADULTiBE, — Preuve, — Appel d'un Jdgkmienx 

DELA COUB DE DiSTBICT,— C. P. AhTS. 251 

ET 255. 

Une plainte en adultère ayant été portée tlcvaiV %i 
Cour de District^ par un mari contre sa fe* 'he 
et êon prétendu complice, la femunefut revo* ne 
coupable et le prétendu complice acquitté. 

Sut rappel intet^jeté par cette première, lai pur 
coi^rma le Jugement, mais ne put revisek Wie 
Décision relativement au prétendu compliék ^n- 
eun appel n^ayant été fait qitant à celui-^ yh 
Jugement qui le déclarait non coupable, | T 


AnuLTEBT, — ^£vlDE^'CE, — Appeal fbom a Ci . 
TicTioîT OF District Magisteate, — r . ^ 
Aets. 254 AiiTD 255. 


alleged paramour were tried heA 
Magistrate for living in a state^ ■ 


il wife a)ul her 
aJDisârict Magistr 
adiiUertf^ The wife teas convicted; the alle^^ 


accomplice acquitted. The toife appealed. The 
Court affirmed the Judgment against her, hut 
there being no appeal in the case of the man, the 
Chart could not review the Decisio/i of the Ma-- 
gistrate, in his case. 


LABAUD THE "Wife, — Appellant, 

Versus 
LIBAUD tue IIusBAyn,— Hespondeut. 


Before : 
His Honor the Chief Judge. 


E. Pellebeau 

U. HiTIÉ 

S. J. Douglas 

J. BOUCIIET 


-Of Counsel for the Appellant." 
-Appellant's Attorney. 
-Of Counsel for the Eespondent, 
-Kespondent's Attorney. 


ISth Sqjtemher, 186G. 

The Appellant, the wife of one Labaud, was 
tried before the Junior District Magistrate of 
Port Louis, at the instance of her husband, on a 
charge of " living in a state of adultery with one 
Edouard Nayna." 

The Appellant and her alleged paramour were 
apprehended and brought before the Magistrate, 
for trial. They pleaded not guily. The Court 
convicted the wife and sentenced her, under 
Art. 254 of the Penal Code of the Colony, to 
imprisonment for six months and to pay the sum 
of £1 8s of costs, and in default of payment, to 
a further imprisonment with labour, for the space 
of 9 days. The alleged accomplice was acquit- 
ted, in the words of the Judgment below : ** for 
want of sufficient proof of culpability." 

The wife appealed and maintained that if the 
evidence was insufficient to convict the man, it 
was necessarily insufficient to convict her, and 
that she accordingly ought to have been dis- 


charged. 


THE COURT. 


The rules of evidence, ib cases of this descrip- 
tion, established in France and in this Colony, are 
peculiar ; Art. 255 of our Penal Code declares : 
" The only evidence that can be adduced against 
" the person accused of being an accomplice (of 
'* the wife) shall, besides the very deed itself, 
*• (flagrant délit) bo such as may be deduced 
" from letters or other documents written by the 
" party so accused.'' Now, in the present case, 
no writing was produced against Nayna, and I 
presume the Magistrate was of opinion, on the 
evidence, that the witnesses did not prove a case 
of" the deed itself" ov flagrant délit ; for, if so, 
the paramour must also have been convicted, I 
do not feel myself called upon to give any opi- 
nion on that point, as the case of the man is 


». 
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not before me, on appeal. The onlj Appellant 
i8 the wifv'. I miiBt confine myself to her case. 
I am quite satiftfied that the Magistrate was right 
in convicting t!io wife, the now Appellant. There 
is no doabt that all tho evidence adduced was 
evidence legally admissible against her. 

The Appeal must, therefore, be dismissed, with 
costs. 


BAIL CeVRT. 


CbOIX ou MJlBQUE TEXATÎT lieu de 8IGXÂTURE, 

New Tbijll, — Documents- produits de- 

ta:»t its Magistrat de District, — Leur re- 
trait DU Eecord,— Appel. 

Za croix ou marque d* une partie à un 90U99eing* 
privé ne peut remplacer ta signature, 

Zeê documenta et titres produits dans le cours d'un 
procès devant un Magistrat de District doivent 
être déposés au " Becord " et ne doivent pas en 
être retirés sans la permission du Clerc de Dis- 
trict. 

Cross or Mark instead of a signatube, — 
New Triai,— Documents used as ettdbnce 
BEPORE A District Court,— Withdrawing 

THE SA3£B FROM BeCORD, — APPEAL. 

Api'ivate writing subscribed with a mark or cross, 
instead of a signature, is inadmissible as evi- 
dence. 

Documents put in before a District Magistrats 
should not be vnthdravm without the knowledge 
and leave of the Clerk of Court. 


ABNASALON,— Appellant, 

Versus 
BAMSAMT, — ^Bespondent. 


Before His Honor the Chief Judge. 


H. Wilson, 
U. HiTii, 
L Chastellier,- 
A. Pitot, 


-Of Counsel for Appellant. 
-A.ppellant*s Attomej. 
-Of Counsel for Bespondent. 
-Bespondent*s Attomej. 


18M September 1866. 


This was an Appeal from a Judgment of the 
District Magistrate of Plaines Wilhems, sitting 
on the civil side. 

In the Court below, the Resoondent, Bamsa- 
my, demanded from the Appellant, Amasalon, 


the restitution of the sum of ;(152 wUcl, ht 
said, he had advanced to him and was eTideiiced« 
as he alleged, by a writing bearing the date of 
7th October 1864. 

At the trial, the Defendant pleaded that tier» 
was a commercial partnership between him and 
the Plaintiff, for dealing in Tacoa and sugar bap, 
and that, consequently, the District Magisinto 
had no jurisdiction. The objection was OTeml- 
ed, for there was no legal proof of anj paitner- 
ship, and Judgment was given for the flaintiff. 

The Defendant obtained anew trial on certiia 
allegations in point of fact, one of which (8id 
Paragraph) was that he had certain receipts in 
his possession which he had mislaid ; the new 
trial was granted, but *' under the reasons con- 
'' tained in the 3rd paragraph, of the application." 
On the day of the new-trial, the Defendant con- 
tended that he had a right to open up the whob 
case, and to be heard on all his pleas, as if tBst 
had been the first trial. The Plaintiff contend^ 
ed that he could only be heard on the point re- 
ferred to in the 3rd ' paragraph of his reascmi, 
and the Magistrate adopted this latter view. 
The receipt produced by the Defendant bote 
only to be suoscnbed by the cross of the Plaintiff 
Bamsamy, and was rejected by the Magistrate, 
who refused to allow parole evidence in sup- 
port of such a paper, or to prove a payment dt 
Amasalon to Bamsamy of the sum originally aa- 
vanced by the latter to the former, and gaye 
Judgment, of new, in favour of the Plaintiff 
Bamsamy. 

Amasalon appealed. 

Counsel were heard on both sides. 


THE COUBT. 

Taking the case on the broad ground inwhicb 
the Appellant wishes to place it, viz : That at 
the second trial he was entitled to go into the 
whole case de novo, what arc the pleas which he 
submits to the Court P 

• In the first place, he says : that there was a cer- 
tain commercial partnership between the partiel 
here, and that a resort to the District Magutiate^ 
id of an arbitrator, in such a ca8e,wasincom* 
t. But there is no eyidence of any such 
ership here, and consequently the plea it- 
oes not arise. The Court has repeatedljr 
"^d that ordinary writings between partiel, 
!h a cross or mark has been merely adbi- 
nstead of a signature, cannot be accç' 
evidence of what they purport to oontaiB< 
articularly case of Gonapen and Jmt î 
$mg. Piston's Reports. Vol. 5. Page 18.) 

f è alleged receipt for repayment of the mo- 
nejl ^o Bamsamy, by the PkintifT, is exposed to 
tly <ame objection. 

. i is not subscribed by Bamsamy. The Jter 

Vate has found it ine£Pectual on ' this groiU|' 

<I must support his Judgment. I am also of 

tion that he could not admit parole evidoM 

uch a case. 
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iHtiiecoDTMoftlie diceuuioQ before me, •□ 
Bcdant occurred, whicb I canaot pasa oTer, 
«iâtout notice. One of the CouiiBel pTodu* 
(Klt«adocumeDtB which the other objected to 
M not bebg in the record. Ther bore the 
sirk of the District Clerk, hut the Coonwl 
ifrodiicmg them admitted that, while, in point 
i fkt thej bad been produced before the M&- 
■tnte, ther had been withdrawn and latterly 
[BUDed in AiB poasefsion. The Magistrate, on 
I itBtlt made to hi'm to inquire into the facta, 
H certified that the two papers in qneetion 
mt Sied on the 13th of June last, after the 
■V trill had been granted, that they had been 
iken back without leare or consent of the Bis- 
srt Clerk and " they were not produced in 
«ridence on (he hearing of the new tria'," 
l»h July last.) 

I tnut that such an irrwolaritj will not occur 
BD-i— Documents ahonld nerer be taken away 
thont the knowledge and leave of the Clerk 
Court and they ought to be returned as 
mptlj as poasible, when they have serred the 
ipoee for which they irere properly required. 

I The Appeal is dismissed, with costs. 


SCrUHE COERT. 


thndon du dtnaiciU conjugal par Vtm det époux 
iat pat, par lui-même; une caute de Jivoret, 
'tnqu il n'ettpaa accompagné d'antre* faitt ou- 
kageanti et injurieux- 


tOSCK, — DeSEBTIOÏ of THE COKJCOUV BUI- 

tbcE,— 0. C. Abts. 212, 213, 214, ass 231. 

Wrtim h/ one(^the spoiueâ ta not per se a tuf- 
iientground of divorce, tome otietjàct of oui- 
tge mutt b^ Joined with il. 

ViHoa mutt Jie ettahlithed both animo et facto. 


A£LANDA tue HrsBAND,— Plaintiff, 

Vertut 
ARLANDA' the Wife,— Defendant. 

Before : 

Hia Honor the Ghiet Jif&ok, and 
The Honorable Mr. JrexiCE Bhtxi. 


. CoLiv, — Of Counsel for Pliuntiff. 

hmuB. — flaintifiTs Attomer. 

. C iTj iw gr.T.iEE,-— Of Counsel for Defendant, 
•loir, — Uefendant's Attorney. 


17tk Augtitt, 1866. 

(See 1864-1-93-1866-8 ) 

This action for a dirorce à vinculo matripionii 
was originally undefended and unopposed by the 
wife. 

JuLbs CoLix was summing up the eridence 
adduced in support of the FlamtiiTs demand 
wheu the wife appeared In Court, in person, and 
throueh her Counsel P. L. Chastklliek, stated 
that the only ground alleged for the divorce 
prayed for by her husband was her absence from 
the conjugal roof, that her prolonged absence 
therefrom had originated in and had been con- 
tinued from dread,on her part,of further ill-treat- 
ments from her husband who had hut very lately 
refused to receive her imdcr his roof at two 
different times. She further expressed her 
uillingness to return to her husband, thus, put- 
ting an end to the suit. 

On being asked by his Counsel whether Ho 
^:is willing to take oack hia wife, the Plaintiff 
rctused to do bo. 

In order to verify the correctness of the facta 
alleged by the Defendant, the Court ordered 
that those persons who had accompanied her to 
her husband's house, should bo examined. 

This examination took place on the 15th March 
now past, when one Charles Autard, on oath, de- 
posed " that, in company, with the brother of 
" Defendant, he accompanied the latter, 80 or 
" 40 days previous, to her husband's house. We 
" arrived, says the nitneas, at half past four f.H. 
" Arlanda had not come. A few minutes after- 
" wards we saw him before his door. I told 
" Mrs. Arlanda that it was time to go to her 
" husband's home. As soon aa " he saw hia 
" wife, he entered the houso and shut alt thfl 
" doors. Seeing the house closed we all re- 
" tamed. I accompanied Afrs. Arlanda on a 
" second occasion, about a fortnight ago. Mrs. 
" A. her brother and myself, we waited till 7 
" o'clock p.u. SeeiuB that Mr, A. had not 
" come, we returned. The second time we 
" went, we saw some Indians there, we did not 
"-apeak to them." 

Thia deposition is corroborated by that of the 

^ Defendant's brother who, further, states that on 

'.^' the first occasion, aa soon as the Plaiiitiff saw 

'" *>'" ■"'*■•■ nt his door, he, the Plaintiff, entered the 

id shut the doora: "we waited," this 

idds, " at the door, a short time ; not 

any one we went away." 

me dread of ill-treatment had been ex- 
ly the Defendant, when, in execution of 
: of this Court, she was taken back to 
and's home by the Usher Lecudenneo, 

she said that she had been ili-treated. 

of ill-treatment accounts for the Defen- 
ivingaaid to her sister, on leaving her 
pany the Usher to her busband'a house, 
would return aa aoon as possible, and for 
g to the Usher that she would not re- 
tn her husband True it is that the 
•poses and so does another witness, Lu- 
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cien Gautier, that she was rerj kindlj receiyed 
bj her husband. 

The kindness of her husband's reception had 
not, however, the happy result of dispelling her 
fear of further ill-treatment, similar to that al- 
ready experienced ; the existence of which has 
been recognized by Judgment of this Court of 
the 5th January 1865, between the &ame parties, 
wherein is to be found the following remarks : 
" But it cannot escape observation that the con- 
" duct of the Plaintiff towards the Defendant 
'* has not been good, and if she has left his 
'' house, it has not been without reason." 

The Plaintiff complained of the tardiness of 
the Defendant's appearance in Court, and of 
the opposition to tiie allowance of the Plain- 
tiff's demand. Were such an opposition to be 
allowed at this late hour, it would be putting 
into the power of the Defendant, to defeat a most 
just demand and to entail upon an innocent and 
injured husband, endless costs. For. in this ease, 
the feelings of the husband have been so hurt, 
that there is no chance of his ever forgetting the 
injury done to his feelings as a man and as a 
husband. Harmnny is not to be expected, ever, 
again to prevail between this couple. Should the 
husband fail in this his second action for divorce, 
we must expect ere long another action will be 
brought for the same end. 

The past conduct of the wife, in forsaking her 
husband and his house, for such a long space of 
time, before and after having been taken back to 
the conjugal establishment, without cause, un- 
less it be mere dread of imaginary ill-treatment, 
entitles us to infer that she has made up her 
mind for ever, to abandon her husband, contrary 
to the provisions of the law, (Arts. 212, 213, 
214, C. C.) leaving the husband alone to strug- 
gle thro' and with the difficulties of life, on the 
one hand, and exposing him sooner or later to 
have his name dingraced and dishonoured by the 
misconduct of a young woman, whose morality 
may be justly suspected, from the want of regard 
she has hitherto shewn to the feelings of her hus- 
band. 

The •* Ministère Public " concluded against 
the admission of the divorce, on the ground that 
the absence of the wife from 'the conjugal domi- 
cile being due to the ill-treatment of her nusbaml, 
the latter might, by amending his conduct to- 
wards his wife» hereafter, secure to himself the 
presence of his wife, and expect to derive from 
nis man'iage all the advantages he anticipated 
therefrom. 

JUDGMENT. 

The Court dismissing a previous aetion in 
divorce, brought by the same Plaintiff against 
his wife, on the ground that desertion by one of 
the spouses is not of itself a ground of divorce^ 
availed itself of that opportunity of observinj 
that the conduct of the Plaintiff towards his wif 
had not been eood, and that if she left his house 
it was not without reason. (See Judgment of the 
Supreme Court. Pibtok's Beportt. 1864 page 2.^' 

Thia was a suggestion to the husband that tl 


hapniness of a conjugal life, which be oompUnei 
of having lost, was still within bis ivsdi, ml 
might be recovered on a change of oondod 
towards his wife. 

This suggestion was unfortunately luluelel 
by the husband and the fears of the wife, ttil 
alive and increased by the fact of the Plidiitfk 
twofold refusal to receive her into his boiue, i 
so many reasons for the Court turning a W 
ear to this his second complaint, by diBiniflii|| 
this action as it did the first, and thereby pn^ 
tecting the sanctity of the marriage bono. 

Action dismissed, with costs. 


BAIL com 


Saisie- Abbkt, — Tisbs saisi,— DÉCLiBiTios a» 
FiRMATivE, — Domicile, — CoMPKiEycE,— 
PEL DK Jugement de Magistrat de Dis 
— Obd. 34 DE 1852, Abt. 75. 

Le tiers saisi doit être assigné en déeîaraiiùii 
motive devant le tribunal de son domicHe» 

La compétence de la Cour de District est Asterd 
née par la somme principale de la àemnie^r 
dépendamment de^ accessoires. 


Attachment, — Gtabiushee,— DoMicttE,-" 

CLABATION AFFIRMATIVE,'*— JlîBlSDICTICa.1 

Appeal fbom Judgment of District 11 
GiSTBATE, — Obd. No. 34} OF 1862, Aet. 75. 

A party tcho recovered Judgment in a 
Court attached a sum of money in the haak^ 
an alleged debtor of his debtor. The ^ 
resided in another District and teas itfi 
appear in the Court of the District «isn h 
ment was recovered^ but where he diinUrt^ 
The proceedings were held tv be inc&»p^t\ 
icere dismissed, with costs. 


SENGEN,— Appellant, 

Versus 
Js. FRASEE,— Bespondent. 


Before : 
His Honor the Chief Judge. 


! P. L. Chasoj^lieb,— Of Counsel for Ap 
. A. PiTOT, —Appellant's Attonef- 

W. Newton, — Of Counsel for 

H. Bebtin, — Beapondent's A 


5th September 

On the 23rd February 1866, the Appt^j 
Sengen, a trader, of the District of Fbeq» 
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covered Judgment in the Court of the District, 
against Arthur Pabre, for the sum of ^39.98, 
with interest and costs. The aggregate amount, 
ÎDcluding interest and costs, was £60.15.5. 

For this latter sum, an attachment, by order 
of the District Court, was laid in the hands of 
Mr. Jas. Fraser, Merchant at Port Louis, on the 
Snd AprU 1866. 

J. Fraser was summoned to appear on the 
dOth April. He did not attend, out Counsel 
stated on his behalf that the Court was incompe- 
tent as the amount was beyond $250^ and this 
plea was sustained by the Judge. 

Sengen appealed and submitted that the plea 
ofFrasercoiudnot be received as, by Article 
76 of the Rules and Orders of the District 
Courts, being a Garnishee, Fraser was bound to 
attend the Court in person, and not having done 
80, the Court should have found him liable " pur 
et simple " for the amount recovered by the at- 
tachment, viz : £60.15«5. 

The Appellant further argued that in deter- 
mining the sum for which the Court is compe- 
tent, the amount of interest and costs being 
mere accessories of the sum demanded, ought 
not to be taken into calculation. 

THB COUBT. 

Altho' it has not been pleaded by the parties, I 
am bound to consider whether the District Court 
of Flacq had any jurisdiction over the Garnishee, 
Hr. James Fraser, whatever may have been the 
amount of the sum attached in his hands. To 
say that Mr. Fraser was bound to attend in per- 
son is to assume that the Court had jurisdiction 
over him. ISaw I cannot see that tms has been 
established. On the contrary, I am satisfied 
that the Jurisdiction he owed in such a case was 
to the Magistrate of his own domicile, not to the 
Magistrate of the District of Flacq. This is 
dearljfr provided for by Art. 75 of the Rules of 
the IKstrict Courts, which runs in those terms : 
^' If the seizins party be a Judgment creditor or 
" the bearer of a Notarial deed in its executory 
'* form, or if, after the opposition lodged, he ob- 
'* tained a Judgment against the piurty seized, 
'* he shall exhibit to the Clerk of the District in 
*' which the Garnishee is domiciled a duly certi- 
''fied copy of his Judgment, or of his notarial 
'* deed, in its executory form, and of the Order 
"of attachment. Whereupon the said Cterk 
'* shall, on the application of the seizing p**rty, 
" issue a summons to the Garnishee to atmear 
" before the Court of the said District, «Mf the 
" day as shall be fixed in the said suminof ^, to ' 
*' give a foil statement of the snms by hiq^due 
^* to the Judgment debtor." «4 

If the Court had found it necessary to go^ uto 

the question of value, it is probable that th^lir- 

gument of the Respondent, as to interests I .\d 

costs, being mere accessories, would have ftx» 

vailed, but, on the ground above stated, thei- • 

peal must stand dismissed, with costs. i * 

4 / 


BAIL COURT. 


i 


Saisie MoBiLiinE,— Retendicatiok, — Appel 
DE Jugement nE Magistrat de Distbict,— 
Oei). No. 82 de 1852. 

jy après la Loi organique êur les Court de DUiriet^ 
VesécutUm d'une Saisie Mobilière n'a pas besoin 
d^être attestée par témoins, 

Preuves d'après lesquelles les marchandises Jor- 
mant le fonds d'un magasin Jurent restitués, sur 
revendication, au vendeur originaire, pour défaut 
de paiement, la vente faite aux tiers-saisis étant 
reconnue fictive. 


Seizuse of goods, — Intebpleadeb,— Appeal 
7B0M A Judgment of Distbict Magistbate, 
— Obd. No. 82 of 1852. 

By our Ofganio Laws of the District Courts, an 
execution of Seizure (floods does not require to 
be attested by witnesses. 

Evidence on which a stock in trade was assigned, in 
an interpleader, to tJte original vendors, a suhse* 
quent sale being held to be fictitious. 


SINNAVA8SEN PILLAT & Co.— Appellants, 

Versus 

KISTNAPEN AND EANaASSAMY,-.Bespon- 

dents. 


Betore : 
His Honor the Chief Judge. 


G. Q-UIBEBT, 

W. Hewbtson, 
E. Pellereau, 
£. Macquet, 


— Of Counsel for Appellants. 
— Appellants' Attomej. 
— Of Counsel for Bespondents. 
— Bespondents' Attorney. 


^th September, 1.86C. 

In this case, the Bespondents had sold and de- 
livered certain goods to the firm of M. C. Doo- 
rasamy and Company, for the price of <g^228,19, 
on the 24th Apnl last The hirjrers accepted 
the account to be paid within 45 oiajs from the 
said date. On the 24th June thereafter, on an 
application by the vendors, setting forth their be* 
lief that their debtors were about to sell off their 
stock in trade and had begun to remove theis 
goods from the shop, the District Magistrate 
made an Order for a provisional seizure. 

The Usher proceeded to the shop, where h« 
seized and inventoried a considerable quantité 
of goods in the face of a protest by the AppeCi 
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lant BiDDayafiBen Fillay. who was found in the 
■hop and who claimed the goods as the property 
of himself and partners. He said the articles 
had been bought by him on the 28th May 1S6G, 
from Doorasamy and Company. 

The right of property in the articles was tried 
before the Court below, in an Interpleader. 
Judgment went in favor of the now Bespondente. 

Sinnavassen and Company appealed. 

Counsels were heard on both sides. 

THE COUBT. 

The Appellants have argued a preliminary ob- 
jection to the seizure made by the Usher : viz : 
that his execution of seizure is not attested by 
the signature of witnesses, as required by the 
rules of the Code of Civil Pbocedvbe, Art. 
585. This objection must be repelled, for, by our 
Organic Law of 1852. regulating the Procedure 
in the District Courts, Civil side, no such attes* 
tation by witnesses is required. 

On the merits, we heave, in evidence, a deed of 
sale of the Stock in trade by " Doorassamy and 
Company '* in favor of the Appellants, dated 
28th May last. The price was 4^1,567.64, of 
which $ShO bore to have been paid cash. Hie 
Appellants also produced a license to deal in 
tooacco applicable to the shop in question and 
for the period from 27th March to 26th Septem- 
ber of the present year, and another license as 
general retail dealers for the same period. It is 
also shown that Mr C. Doorassamy and the Ap- 
pellants hold a joint license for the same premi- 
ses as retail dealers from 18th September 1865, 
to 17th September 1866. The Appellants were 
found in possession of the shop and articles 
where the tTsher wont to execute the provisional 
seizure made at the instance of the Eespondents, 
or at least, Sinnavassen Fillay was there and 
signed the protest against the seizure. 

On the other hand the Eespondents produced 
written evidence of the sale by them to M. C. 
Doorassamy of the goods, the price of which 
remaned unpaid. This sale took place on the 
24th April, more than a month before the sale 
of the shop to the Appellants. 

The witnesses examined stated that up to the 
11th June, the signboard bore the name of 
Doora ■ ^ipy and Company and they transacted 
business ihere as the owners of the shop. That 
on that day their name was removed and on the 
TMXt day thenameof the Appellants was put 
over the door, &t the first time. 

In this state of the evidence it appears to me 
that the learned Magistrate» in the Court below, 
arrived at a proper and just conclusion in award- 
ing the goods to the original and unpaid vendor. 
On the proof adduced, of which the import has 
just been stated, I am satisfied that the justice 
of die caae lies with that claimant* 

The ^>peal is therefore dismissed, with costs. 


SDPRBHB COURT. 


HTPOTHiQUE Lboalk, — Bekoncutiok de u 

PEICME, — DEHAin>B XK NULLITE DB CETTE U. 
irOKCIATIOir, — ^EXPBOPBIATIOK F0BCÉS. 

La femme qui a renonce à ses droits â^Kyj^Kèftit 
légale sur un ImmeMe déterminée vendu fSf 
son mari, ne peut demander la nudité desan- 
nonciation sous prétexte que cet abeaidoK HA 
purement gratuit de sa part* 


Leoal Moutoage, — Benukciatioit of tee wm, 
— Action in ntllitt op such eenuitcutiok, 
— Seizube. 

The tcife cannot claim to have the renuncitUiM 
which she made of her legal hypothee^ on cerUià 
Immoveables sold by the husband, resdnded, on 
the ground that it was made for no eontideru- 
tion. 


DIOBE THE WIPE,— Plaintiff, 
Versus 
DIOBË THE HUSBAND & OBS,— Defcndaiita. 


Before : 

His Honor the Chibp Judge, and 
The Honorable Mr. Justice Colik. 


Of Counsel for Plaintiff. 
PlaintiflTs Attorney. 
Of Counsel for J. Dices. 


S. J. Douglas, 
E. BouLLi, 
J. Colin, 

V. BOULLE, 

Hon. H. Kœkig, 

J. PiGNKGUT, — ^Attorney for the same. 


Attorney for the same. 
Of Counsel for P. A. Wiehe. 


2lst August im. 

This was an action brought by Consttnoe Au- 
relie Ernestine, the wife of Joseph Dioré, to tba 
effect that " a certain Instrument under privite. 
" signatures under date 22nd September 185S,| 
" in so far as it concerned her, and in so far aiji 
" she thereby had bound herself to iDterre^e ia>d 
trial contract of the properties therein imA 
ed by the said Joseph Dîoré to the mi R| 
^^iéhé, in order to unburden the same of r 
mortgage, as also the said notarial eonii 
\ Bide of May 4th, in so far as concerned 
ôd in BO far as she had thereby given "fl ^ 
^vée'l and consented to the erasure of allii 
criptions to secure her legal mortgage 
he said Joseph Dioré. so far as regarded 
properties here in before mentionoed* be 
pectifely set aside and declared null and 
as having been made without consideration 
benefit to her, or at all éventa for the failure 
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'* aoj considération, and the notL-execntion of any 
'* ooDditions apoo which the saine may have been 
** eoDtented and «greed to by her. *' The above 
ue the very worda of the prayer with which the 
Declaratiou concludes and ends. 

It would appear that by an act under private 
signatures between Joseph Dioré, the PUintifTa 
hosband, Albin Dioré, Probart and wife and Pe- 
tsr Adolphus Wiébé, the real Defendant in this 
cause, in which net the Plaintiff herself did in- 
terreue, Joseph Dioré agreed to sell to P. A. 
Wiéhé : 

lo. The whole of the Estate l'Arsenal ; 

2dly. The plots of ground called " Mignonette 
and Cagse-eou, " contiguous to " Arsenal '' Esta- 
te; 

3dly. The rights of Joseph Dioré to a lease 
made to one John Davy, of a portion of land form- 
ing part of the Estate aforesaid, and also all his 
rights and profits in the partnership carried on 
ander the style of '' Wiéhé & Co, " for the work- 
ing of a certain distillery called " Balaclava " and 
set up on the said Estate. The reason alleged for 
the sale was that the Estate had been seised and 
it was urgent to cause such seizure to disappear. 
Joseph Dioré haviug no funds to enable him to 
pay off the mortgage creditors of the said Estate. 

The sale price was $60fiOO, which Wiéhé un- 
dertook to pay to the inscribed creditors, accord- 
ing CO the ranking of their privileged or hypo- 
thec claims, with interest at 9 op per aouum. 
In the act the names of such creditors were set 
forth and amongst them where Albin Dioré and 
Mrs. Probart, on account of their legal mortgages 
and their rights against Joseph Dioré, their fa- 
ther, arising from the fact that they were heirs of 
their mother the late Eléonore Gautray, the first 
wife of Joseph Dioré, and that Joseph Dioré, 
their father, nad been their legal guardian dur- 
ing their minority. 

It was further agreed that Albia Dioré and 
Mrs. Probart should be bound to intervene in the 
deed, by which, the seizure above spoken of was 
to ho erased. It was also agreed that P. A. 
Wiéhé would remster the deed of sale and effect 
the clearance of legal mortgages, in order that 
the «aid Estate be freed of all inscriptions and 
mortgages whatsoever. 

* 

Again it was agreed that after the above for- 
malities had been fulfilled, P, A. Wiéhé should 
unite into one single Estate the " Arsenal '* pro- 
perty and the ^'Mignonette and Casse- cou" 
Slots of ground, along with the " Balaclava " 
istillery, and that the whole should form the 
stock of a limited liability partnership, (en com- 
mandite) or, if need be, an anonymous co pariner- 
ship made up of shares of j^l,000 each. Joseph 
Dioré's interest in the concern was to be of 35 
shares or ;$!35,000, the price of *' Arsenal " proper 
being absorbed by the creditors who held hypo- 
thecs thereon. The Plaintiff further alleged that 
it was with a view to facilitate such arrangemen' 
and in order to benefit her husband, but withou ' 
the slightest benefit to herself, that she undei 
took and promised to intervene as aforesaic ^ 


The Declaration then proceeded to allege that in 
part execution of the promises, Joseph Dioré did, 
on May 4th 1869, sell to the said P. A. Wiéhé 
the Estates in question and that, she, the Plain- 
tiff, did in execution of her promise intervene in 
the notarial deed of sale and give " main levée " 
of and consent to the erasure of all inscriptions 
taken to secure her legal mortgage in so far as 
might affect or concern the said Estates. 

The Declaration further alleged that the conside- 
ration, under which she was induced to renounce 
her legal mortgage, have entirely failed and the 
conditions which the said Joseph Dioré and P. 
A. Wioho undertook to fulfil, have never been 
executed or carried into effect. 

P. A. Wiehé pleaded that the Plaintiff had no 
right of action against him, the Plea, then tra- 
versed generally and denied the facts set forth in 
the Declaration, and set forth specially that the 
Plaintiff purchased from Joseph Dioré the Es- 
tates " V Arsenal/' ** Mignonette'' aud ''Casse-cou'' 
a-.d all Joseph Dioré's rights in and to a lease 
made to one John Davy, and farther all the said 
Joseph Dioré's rights in and over a partnership 
entered between him. the said Dioré. and other 
parties and carried on under the style of '* He- 
lie & Co." — That the said purchase was made by 
and according to two Instruments under private 
signatures, the first of the 22nd September 1858. 
the second a notarial act under date, May 4th 
1859. That the Plaintiff intervened and was a 

{>arty to both documents and did renounce her 
égal mortgage, and consented to the erasure of 
the Inscriptions thereof so far as it might affect 
the several Estates purchased by the Defendant. 
That such renunciation and '' main levée " were 
consented to without any condition whatever, 
and for a sufficient consideration. That the De- 
fendant, to all intents and purposes, has executed 
all the conditions he had undertaken to fulfil. 
That if any condition be still unexecuted, that 
fact is to be attributed to Joseph Dioré alone and 
cannot affect the validity of tho aforesaid Ins- 
truments. 

The two Defendants, Joseph Dioré, and Mrs. 
Probart, declared that they should abide by the 
Decision of the Court ; Joseph Dioré, the Plain- 
tiff's husband, first suffered default, and then, 
by leave, pleaded that he acknowledged the facts 
set forth in the Declaration, and had nothing to 
say in Bar. 

The case came on for trial and was partly heard 
on the 2l6t March 1866, and by consent conti- 
nued till theliext term, 17ch April 1866. 

S. J. Douglas, for Plaintiff, argued : After 
having stated the facts set forth in the Declara- 
tion, he said, the whole of this was an arrange- 
ment nrider suspensive conditions, the property 
had been seized so far back as the 28th July 
1851, by one Auguste Louis ; it is mnnifedt that 
this arrangement could not take place witliout 
the radiation of the seizure. In May 1859 a no- 
tarial contract of sale is passed between Dioré 
and Wiéhé who had already entered into (^<08ses- 
aionand taken the administration. Thi:» d^ed is 
the echo of the first aet containing the convli- 
tions of sale it merely carries out, sc far as iiiVÊ 
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daure goe«, the act under private signatures. 
Dîoré declares that the property sold is not seiz- 
ed and of this Wiébé cannot complain because 
it was his business to clear the seizure. Mme 
Dioré thought the seizure had been erased and 
she interrenf d, she was not bound to do so unless 
the seizure was erased. 

The two deeds ought to be construed at the 
same time, to be taken as one aod the same, 
being in pari mat-eria and the first Instrument 
shows what reasoi s mored her to undertake 
what she bound herself to do. Nothing was done 
to carry into execution the act under private 
8i£;natures and Mad. Dioré now asks that so much 
of it as bound her to intervene in the notarial deed 
of sale, in order to relinquish her tights of legal 
mortgages and so much of the deed cif sale, as i:oes 
to the same effect, should be declared null and void 
Let us see what answer Wiébé makes to the de- 
mand : He says that the purchase was effected in 
virtue of the two deeds, but how can he say in 
one breath that he has ifulfilled every considera- 
tion, since the suspensive condition still exists, 
since the first step to be taken is th3 erasure of 
the seiziure, and Wiébé is the person at whose 
charge the seizure is to be erased. By his Plea 
he says that he has fulfilled all the conditions 
binding upon him, and that the conditions which 
others should have fulfilled, but have not, cannot 
toneh him. On the 12th May 186J>, a formal 
*' mise en demeure " was served upon all the 
parties but not responded to. 

HoK. H. KŒirro, for Wiéhé : The Plaintirs 
action is to the effect that her renunciation of her 
legal mortgage be recinded, à priori it seems 
strange that a woman who has renounced that 
right, should, as agamst the purchaser of the Es- 
tate, a^k to annul her renunciation. Here it is 
impossible, for her to do so. The contract which 
is the basis of all is that of the 4th May 1859. In 
that deed Mad. Dioré refers to another act under 
private signatures anterior to the notarial deed 
and from which she seeks to find the reasons 
which leJ her to sign that deed. 

I^Ir. Wiéhé is in possession, under charge of 
makiag certain payments, but what of Mad. Dio- 
ré's mortgage P In the act under private signa- 
tures she promises to give it up, she does so in 
the notarial deed. She now says she has been de- 
ceived by her husband who was to have a share of 
jj(35 000, in the co-partnery. Suppose this were 
true, it would have been Dioré's duty to execute 
the conditions he promised to fulfil, he promised 
to free the Estate of ^35 000, and then he would 
get a share of ;S35,000. Why did not Dioré free 
the £:state ? Not only he has not paid, but Wiéhé 
has psid a large sum of money. Dioré himself 
•acknowledges that a sum of f^bO 000 has been paid 
by him. It was not absolutely necessary that Dio- 
ré should' become a partner. By Article 9th of 
the Act, he might or m^ght not. 

Made. Dioré said the Estate was seized, vhat 
matter is this to her ? It concerns the purchaser 
a good deal, but it does not concern her. Besides 
whpre is the bond by. which Wiéhé bound him- 
self to have the seizure removed ? It is the ven- 
dor's duty to do this, unless there be an express 
«tipulatiou to the contrary. But in reality, wié- 


hé has paid the seizing créditeras (see the Oihier 
des Incriptions.) It is said, the sale is duU; 
(Art^ 686 ) but, turn to Article 687, the Dotifiea- 
tion of the seizure was made in 1851, bat the cre- 
ditors are no longer creditors, the iDscriptioni 
have all been struck out or paid, as to the chil- 
dren of Dioré, by his first marriage, Wiéhé msj 
hftve to defend himself, but this does not conœm 
Made. Dioré. 

Douglas, in repply : This action is not one for 
the cancellation of the sale, the case is that the 
sale is good. Made. Dioré wants only a certaia 
clause in the contract to be rescinded, because i 
misrepresentation has been made to her, do mat- 
ter by whom, but she sajs by Wiéhé and her 
husband. It is immateritd to her' what may be 
the state of accounts, between Wiéhé aod her 
husband, but in fact, the debts have not been pui 
flas Pierre Dioré been paid or the heirs of Bio- 
re's first wife P The arrangement contemplated 
has fallen through, and Made. Dioré is entitled 
to resume her rights. The motive cause of the 
arrangement was the removal of the seizore. 
Suppose she had been, herself, to interreoe and 
had not, could an action have been brought a^* 
ainst her to compel her to do so, when the condi- 
tions were not fulfilled ? If the heirs of Diofé^i 
first wife, who are now about to liquidate their 
rights between Dioré and themselves, p^>duoe û 
the *• Ordre " of other Estates, they may absoib 
every thing and Made. Dioré may be prejudioed, 
since she is excluded from '* Arsenal, ^^ 

JUDGMENT. 


Mr. P. A. Wiéhé has become the purchaser of 
the " Arsenal '' Estate with adjoining lands and 
certain other rights enumerated in the deed of 
sale of the 4lh May 1859, which lands and righta 
he purchased from Mr. Joseph Dioré, 1st, through ■ 
and by a preliminary contract under private si- 
gnatures, dated September 22nd 1858, and âdln 
by and through a notarial deed confirmatory si ' 
the first contract and dated lib May 1859. 

In the first contract, Made. Dîoré, the pecood \ 
w^ife of Joseph Diorc, intervened and proinised 
to give him a right of legal hypothec, so far as i 
the same might encumber the real property coo^ ' 
veyed, but no further ; In the second deed sto ■ 
again intervenes and gives eftect to her promiae, 
waiving such legal hypothec. 

Joseph Dioré has become, it appea's, so on- 
barrassed in his afiairi», that the Plaintiff hasob» 
tninedfrom him Judgment of separation of pro* 
perty and she now sues Wiéhé, (her husband 
being made a party to the cause), to have her 
obligation, whereby she waived her legal hypo- 
thec, set aside. 

The reasons set forth by her in support of her 
application are, that she got no considerat-'oa fitf 
her waiver of her legal hypothec, and again thsfc 
the conditions under which such waiver was coQ* 
sonted to, have not been fulfilled. 

She has, accordingly, insisted a good deal upciit 

the two contracts being read tc^ether, as it is ift^ 

the first that she mainly strives to discover efli^ 

editions, which, as she alleges, have not been fat* 

"jlled. 
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We bave read tbe two contracta B?pant«^y, and 
ire haie read thexD together. 

We have come to the conclusion that whether 
tbej he read separately or read together» the re- 
salt is essentially the same. Bat, in reality, we 
MieTe that although the first most be referred 
to, it is clearly distinct from the second, which, 
Àpriori appears, and nothing hns been shown to 
remove this à priori conclusion, to have been 
signed by the parties, solely with a view to give 
to the first a full and complete execution, and 
k great measure to testify to such execution. 
I 

Made. Dîoré after having twice solemnly waiv- 
ed ber right of legal hypothec over the " Arse- 
4HZ'*Estote sold to Wiéhé, attempts, now that 
Wiéhé has, on the faith of that promise, paid a 
Wy large sum of money to the creditors of Jo- 
li Dioré, to retrace her steps and to resume 
ights which, bad thr y not been waived, would 
te placed Wiéhé, the purchaser, under the ne- 
ity of clearing Mad Dioré^s I^ gal hypothec, 
kt, which, when waived all wed Wiehé to pay off 
mortgaged creditors of the Estate, without 
eeming himself about the value or rank of 
d. Dioré's specific legal mortgage. 

It is not very apparent to us that Mad. Dioré 
wde any great sacrifice in waiving her legal hy. 

rhee over an Estate already greatly encumbered 
hypothecs superior to her own ; the price 
ma to have been fair and reasonable, for no 
hypothec creditors took st^ pa to have an oatbid- 
Coff on that price, which he might do, by com- 
lluig Wiéhé to fix his price at once. But whe- 
BT Mad. Dioré, in reality, waived a right which 
Dght practically be made available over this par- 
ir Estate, does oot matter ; she has chosen 
»give up that right, promised, in 1858, to do so, 
id in May 1859 actually did so. 

I If the law been her side, she muet succeed, > 
bnd eifect must be given to that law, but it seems 
ft strange position certainly, for a wife, to waive a 
^ht of legal hypothec over a real Estate, avowed- 
Av not for her own, but her husband's benefit, 
iHiereby cause a bona fide purchaser to pay his 
^rcbcse price and more, and seven years after 
^ attempt to take this position, that whilst the 
Ifarchaaer would not recover from her husband, 
^w hopelessly Insolvent, a portion of the pur- 
ttase price paid by him for such husbaud, she 
would charge de novo the real property conveyed, 
Tnth the full weight of her legal hypothec. To 
«mill the two solemn contracts which are now 
Isfore us, there must, therefore, be strong legal 
lltounds. 

We fail to perceive that there are any. 

She complains that she got no consideration j 
tte Tolontary surety, the endorser of a note for a 
finead's accommodation, the waiver, by a wife, of a 
Jlsgal hypothec, may get no direct consideration 
from the third party who contracts with the prin- 
[ôpal whom they support, but what does it matter 
•lo that third party? He cannot tell what may 
[^ the private reasons that have induced the 
[iwety, the endorser, the wi'e, to come forward, 
\i^\ they are no less bound to him, and if this 
'16 true as a general principle, how much more 


true is it in this case» where there was a con* 
sideration clearly apparent. Made. Dioré doet 
not waive all ner rights of legal hypothe<^ 
she distinctly renounces them only so far -as 
they may charge the Estate sold ; she reserves 
them as to all other Estates, and that right of 
legal hypothec (we have been told in argument 
that there were several other real Estates sold) 
may notwithstanding her specific waiver as to 
'' Araenalt* be made good against every one of 
the other real Estates. The consideration evi- 
dently was that her husband should not then be 
absolutely ejected from his Estate, but that by 
selling it to a solvent purchaser, he should have 
the chance, under certain contingencies, of ob- 
taining in the shape of shares in an intended co* 
partnery '* en commandite," a right of co-owner* 
ship in the f^aid Estate. It is of daily occurrence 
that a married woman having a separate Estate 
or separate rights, intervenes in such contracta ; 
if she does not, the sale is not surely null, for the 
Estate sold is the husband's, but the purchaser 
fixes his price, dears the Estate conveyed of le- 
gal hypothec, and pays his price to the first rank- 
. ed creditors ; the wife'd intervention to waive the 
legal mortgage has two objects in view, lat : do- 
ing away with the necessity of clearing, as to 
her ; 2lu : of allowing the price, to a portion of 
which she may or she may not be entitled, accord- 
ing to the rank of her own legal hypothec, to go 
to the creditors, who are ranked up to the total 
amount. 

She, however, states that the conditions under 
which she promised to renounce her legal hypo- 
thec have not heen fulfilled. It is remarkable 
that in her Declaration she sets forth her posi- 
tion in this way that she renounced for the bene- 
fit of her husband, not for her own. 

Again, she dopsnot allege, neither does either 
of the two contracts of sale show any condition 
stipulated in her own personal favour. 

She seems to have been and evidently was sa- 
tisfied that her legal hypothec should charge her 
husbaud's othi r real property. 

. Now, if there be conditions which Wiéhé un- 
dertook to fulfil and has not fulfilled; there might, 
saving the answer to be given by Wiéhé, bj3 a 
case, for Joseph Dioré or perhaps for his wife, 
but if Wiéhé han fulfilled all tliat he was bound 
to fulfil, and if it be true, as he alleges, that the 
conditions as yet unfulfilled, should be fulfilled 
by Dioré himself, the wife of Dioré cannot set up 
JDioré*8 own laches, as a ground of nullities of 
contract in favor of Dioré or herself. 

It would really be a premium upon fraud to 
allow a wife to remove her legal morlgage, in 
many cases a myth, so far as its practical realiza- 
tion goes, to induce a third party to purchase 
from her husband, and when that third party has 
fairly and honestly fulfilled his share of the con- 
ditions, to set up her hushand*s own negligence 
to annul the contract, or, which is worse, so to 
modify it, as to cause the purchaser to pay twice 
over. 

If Mad. Dioré could sl.ow honestly any stipula- 
tion in her own favour \ibich becomes of no effect 
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thro' the neghgence or default ot either party, 
the case migbt possibly assume another position, 
we do Dot say it would, but it might d» fo. But 
here there is absolutely nothing of the kind. Let 
us see, then, whether Wiéhé had violated, as he 
is charged to bave done, the contract under 
which he bought. 

First, he was to have paid the mortgage credi- 
tors, he has paid a great many creditors, and 
in an account approved by Diore, on the 28th 
November 1865, Dioré admits owing $50,969,- 
40 c. to Wiéhé. Over and above then, what 
Wiéhé may still have to pay^ he is a large credi- 
tor of Dioré ; besides he has paid off hypothecs 
as the " Cahier des Inscriptions *' shows, for, 
most are erased as shown by the two certificates 
of the Conservator of mortgages, at tlie end of the 
** Cahier des Inscriptions, " and Wiéhé has been 
subrogated in others, (vide Inscription No. 31.) 

But a seizure had been effected arid one of the 
objects of the sale, says Mad. Dioré, was to re- 
move it. We cannot well perceive how Made. 
Dioré is injured by the fact of the seizure which 
was effected before her marriage with Joseph 
Dioré ; of course it should be removed and a v^ry 
practical mode of getting it removed was to pa^ 
the seizing creditor, Auguste Louis. The credi* 
tor Auguste Louis has been paid, the cause of the 
seizure has been made to disappear and if the 
mere formalities of having it erased has not been 
fulfilled, it was not Wiéhé'a business to get the 
seizure erased, it was the business of Dioré, he 
was the debtor, he was the vendor, and unless 
there be an express 8tij)ulation to the effect that 
Wiéhé, the purchaser, shall fulfill that formality, 
and there is not, the usual course should be fol- 
lowed; it was Wiéhé's business to find the funds 
to pa^ off the creditors, he has found the funds, 
and if this old seizure of 1851, in the name 
of a paid creditor, still stands in the bookp, 
the fault, if lault there be at all, is Dioré's, not 
Wiéhé's. We say, if fault there be at all, for, if 
a previous seizure will make a sale by private 
contract voidable, the purchaser, (Vide Arti- 
cle 687, Code Citil Fbooeditre) provided 
he deposits the sum due to hypothec creditors 
and the seizing creditor, before the day appointed 
for the adjudication, has always the right of 
maintaining the sale. If driven to it, Wiéhé 
has still that right. Besides Made. Dioré does 
not appl^ for ihe annullation of the sale made 
to Wiéhe, lier action has quite another object. 

It is further alleged that a co-partnery was to 
be formed, and Dioro have 35 shares of ,^1,000 
each, in that concern. That is not the case ; 
Dioré might (Vide Article 6 of the Contract of 
September 1858) have shares in the joint stock 
concern, which was to be formed after certain 
contin<;cncies to which we shall refer presently, 
but this was, in no wise, a '' âne qua non " con- 
dition, it was facultative ; the contract says 
" whether he does join or not he shall have 
leave to have the corn he wants for his baking 
Establishment, ground at the mill." Before 
he can join, certoin contingencies are to take 
place» and even if they had taken place he could 
have summoned Mr. Wiéhé to admit him as a 
partner and holder of 35 shares ; it is doubtful 
whether after Wiéhé had paid upwards of ;$[50,000 
for him on account, he would do so ; this howerer 


was a question which he would consider, 
which does not arise in this case. 

As a matter of fact, he has not applied to bil 
the partnership in which he was to hold 85 ebi 
constituted. How could he do so under the 
cumstances, even if incliued or able to join Wit 
in the contemplated co-partnery ? 

The copartnery is to be set up after all 
legal mortgages hîad been raised. Botthoee 
hypothecs barring that of Mad. Joseph Dioré 
renounces her own legal hypothec, are io fact 
of Mad. Probart, and Mr. Aibin Dioré, chil( 
Joseph Dioré, by his first wife.(Joieph 0ioré,ial 
deed of sale of 1 859,declare8 he never was n 
to any minor, except those two children.} 
one of the sums which Wiéhé ondertakeato] 
the sum which shall be found to be due to 
Probart and Albin Dioré, who, in no wiae^ 
nounee their mortgage ; until they are paid, 
will not consent to remove their own ini 
legal mortgage ; when they are paid, thevi 
refuse to erase their inscriptions, and Madsi 
seph Dioré has already by the deed of 4th ^ 
1859 waived her own and consented to eraiaj 
the clearance of legal mortgages will thea 
formality which a purchaser will perform tor 
he has been deceived by the vendor vheai 
vendor states he has been guardian to no 
but his two children, but which, if not foi 
at least practically, will have been effected bj 
payment to or renunciation by those who 
held legal hypothecs. 

Now, why have not Made. Probart and AI 
Dioré been paid ? Joseph Oioré alor»e can 
that question. Wiéhé, we must presume, iij 
pared to pay them, since he has paid the 
but the sum iivhich they have to receive is 
yet determined, it is the amount whidi will I 
found to be due to them by their rather, ' 
guardian, and that amount, an account of j 
dianship will determine. Dioré has not chc 
give his account of guardianship ytt, and is 
say, or his wife for him, that because he bit) 
chosen to settle accounts with his children 
thereby enab'ed Wiéhé to pay off those childi 
claim, that his contract wil> be practically am 
ed, or worse, that Wiéhé should havr paid, 
have his £state charged with a renovated U 
hypothec. 

The co-partner^ which was contemplated 
not a sine qva non condition, it «as, it is tnu^^ 
things remaining the same, in the power of*" 
to have it constituted and to nave 35 
in it, but it was a facultative power he 
which he could exercise under certain 
tingencies, he has not exercised it, he has 
come the debtor of Wiéhé, according to an^ 
count stated between them, of more. 
;(^50,000 ; the contingencies have not ariae&ii 
own laches has prevented them from arising 
can no where find any blame to attach to y 
who appears to us to have fairly carried ii 
feet the conditions which he had to falfil» 
who, we repeat must, until the reverse be 
be held ready to settle with the children of 
ré A hen the children of Dioré have a settled 
determined right. But âiei eedU tednOÊ 
This Boems to us to be the true nature of I 
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^ ; there is bowever more. We have hitherto 
itmted the two contracts aa one contract but in 
]\tj the second, that of May 1859, may fairly 
comtroed aa one wbich waa signed in 
aecotion of the first. Now, if Mad. Bio- 
tMj and honestly belie?ed tHat all the 
ditiooB wbich Diore bad to fulfil, or Wié- 
eoold only fulfil if Diore moved, were to 
fulfilled viihin a certain determined period, 
theeoDtnct of September 1859 coula bear 
out in this, why did sbe sign the deed of 
o{Ma7 1859, wherein she unconditionally 
Mmeesber claim of legal hypothec on that 
Sitate ? Then, was the time for her to object 
njwbat she now seems anxious to state, 
ihe did not object, in the first contract, she 
'led to renonnoe, she says, under certain 
ions ; in the second she does renounce, and 
not complain that the conditions which led 
to promise have not been fulfilled. Apart 
^ the considerations which lead us to be of 
that the Plaintiff has failed to make out 
case, even if the two contracts are read toge- 
\ ve think that by signing unconditionally 
second contract, she has executed her promise, 
J fioallj renounced her right of legal mortgage 
fibe " Arsenal " £atate a^d cannot, now, set 
, tgain, leaving to Mr. Wiéhé all the onus 
other chargefi of the contract which he seems 
ily to avoid modifying. 

position of the children of Joseph Diore, 

lis case, is plain, they abide by tho Decision 

Court, tbeir interest is not affected there- 


)ph Diore, himself, first, suffered default, he 

obtained leave, by consent, to plead ; 

^plea was that he bad nothing to say in Bar, 

^v wife's action, and** that he admitted the 

set forth. This admission and his statement 

he would not object to his wife's action are 

weight aa againat Wiéhé. 

action must be dismissed, with costs. 
SUPREME COURT. 

SaQITESTItE. 

fm m ionimages et intérêts contre un gardien 
\^ Séquestre paur emploi à son usage personnel 
hpartie des objets confiés à ses soins. 

SéQUESTSATION. 

pn in da/inage9 against a sequestrator for ap- 
fopriating to his ovm use certain articles en- 
fMftI to him. 


BEEABD AND WIFE»- Plaintiffs, 

versus 

CEYLON COMPANY LIMITED, 

Defendants. 


Sefore : 

Honor the Chief Jxtoge and 
Honorable Mn. Justice Bbstbi.. 


B. Dupont, 

E. DUCBAT, 

8. J. DououLS, 
H. Bbbtibt, 


^Of Counsel for Plaintiffs, 
— Plaintiff's Attorney, 
— Of Counsel for Defendant, 
— ^Defendant's Attorney. 


IQth October, 1866. 

The Plaintiffs, at the date of the facts com« 
plained of in the Declaration,were proprietors of 
the Estate Savatmak, of which they were subse- 
quently deprived by a " Folle Encnère." 

Whilst such owners, the Estate Savannah was 
placed under sequestration at the request of the 
Chartered Mercantile Bank of India, London 
and China. The Ceylon Company, then repre- 
sented by the Honorable James Edward Arbuch* 
not, were appointed sequestrators of the Estato. 

On the 6th Eebruary 1863, with the consent 
of all parties interested present in Court, it was 
ordered that Damé, then in charge of the Estate 
should continue to haye the management thereof^ 
or some other person to be chosen by the said 
sequestrator. 

The Declaration alleges that whilst the Ceylon 
Company, represented as aboye, was sequestra- 
tor as fdSoresaid and whilst Damé had charge of 
the Estate,under the superintendence of the said 
James Edward Arbuthnot, as such manager of 
the Ceylon Company» the latter acted in the 
most injurious manner to the interests of the said 
Bréard the wife, by taking from the said Estate 
and appropriating to his own use articles belong- 
ing to the said Bréard the wife ; by making use, 
for the benefit of himself and other persons, of 
the property of the said Bréard the wife to her 
great loss and prejudice. 

The said James Edw. Arbuthnot, as such ma- 
nager of the Ceylon Company, is charged : 

lo. With having, during the sequestration 
aforesaid, caused a cart with a canvass covering 
to be made for him on the Savannah Estate» 
from materials and lÀbor supplied by the Estate» 
which cart on being made was sent by Jo : Dar- 
ne, by direction of J. E. Arbuthnot, to the lat- 
ter's country residence, St. Cloud, Plaines Wil- 
hems. 

2o. With having caused to be made, on the 
said sequestered Estate, some mule harness, the 
materials whereof were supplied by the said Es- 
tate. 

3o. With having appropriated to his own use 
the best carriage mules of the Estate, (viz») 
Soonia and Betizia which were never returned to 
Savannah estate. 

40. With having appropriated to his own use 
a 2nd pair of mules belonging to the said seques- 
tered Estate, which were then in the town of 
Port Louis, in the Albion Dock stables, Mon- 
neron's Passage, and which are still in the pos- 
session of the said James Ed. Arbuthnot. 

5o. With his haying ordered Damé to cart to 
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his country residence St.Cloud, Plaines Wilhems 
in the carts and with the mules and drivers of 
the sequestered Estate, young plants of palm 
trees prepared by the laborers of the said seoues- 
tered Estate, in bamboo tubes to be plantea on 
Savannah Estate» and also plantain trees taken 
from the orchard of the said estate. 

60. With haying ordered the said Damé to 
manufacture in the forge of the said estate» the 
iron frame of a yerandah, which frame was sent 
up to town, and adapted to the house of one 
Auguste Ferran, the manager of â proyision 
store in Hospital street, Fort Louis, the mate- 
rials of whicn iron frame were supplied by the 
said sequestered Estate. 

7o. With haying directed a band of thirty men 
from the laborers of the said Estate to be sent to 
th» Estate Savinia^ District of &rand Port, there 
to prepare cane tops for William Hewetson the 
legal adviser of the Ceylon Company Limited 
which cane tops, to the amount of one hundred 
and fifty cart loads, were afterwards conveyed in 
the carts of Savannah Estate to Mahebourg, 
Grand Fort, and thence sent over by sea to the 
said Estate " L'Etoile;' at Flacq, belonging to 
the said William Hewetson ; and the thirty men 
though absent from the Estate being carried 
nevertheless on the muster roll of the laborers 
of the said sequestered Estate. 

80. With haying directed that a large quanti- 
ty of Fenang cane tops which had been pre- 
pared by men sent to Savannah, by the manager 
of the ZTnion Vale Estate, Grand Port, be sent, 
on the demand of Hewetson, to Fort Souillac 
at Savane, in the carts of the sequestered Estate 
there to be put on board a coaster and con- 
veyed to the said Mr. Hewetson, at Flacq. 

9o. With having caused to be carted with the 
carts of the sequestered Estate,yacoa bags which 
he had caused to be purchased on his own ac- 
count in the district of Savane. 

The Defendants denying^ the several facts and 
things above alleged, pleaded : 

lo. Absence of right or cause of action against 
the Defendant. 

2o. And a denial of having caused any damage 
to the Plaintiff. 

The Plaintiffs contended that the Ceyldb Com- 
pany Limited who had appointed James. Edw. 
Arbuthnot for the management of their interests 
in the Island was responsible for the wrongs 
done by their mani^er whilst and as long as the 
latter was entrusted with the conduct of their 
affairs. 

This responsibility is laid upon the Ceylon 
Company by Art. 13Wi of the C. C, wherem it 
is enacted that : " On est responsable non seule- 
ment du dommage que Ton cause par son propre 
fait, mais encore de pelui qui est causé par le 
fait des personnes dont on doit répondre ou des 

choses que l'on a sous sa garde Les maîtres 

et les commettants» du dommage causé par leurs 
domestiques et préposés dans 1er fonctions aux- 
quelles ils les ont employés/' 


The wrongs complained of were ctuaedVy 
Arbuthnot and l^y his orders during the Beqaeh 
tration of Savannah Estate, entrusted to tli^ 
Ceylon Company» of which Company he nij 
then the Manager. 

The duties of the sequestrator is to be fci 
in Arts. 603 and 604 of the C. of C. Pioc 

Art. 603 says : " Le G-ardien ne peut te 
** vir des choses saisies, les louer ou niéteri 
" peine de privation des frais de garoe et 
'* dommages intérêts, au paiement desqoelil 
" sera contndgnable par corps." 

Art. 60é : *^ Si les objets ont produit 
" ques profits ou revenus il est tenu d*en côi 
" ter, même par corps." 

The facts charged and proved shew that 
buthnot was not satisfied with the use for^ 
purposes of the seized Estate of the 
seized and placed under his custody, but 
he has. in point of fact, taken away from 
seized Estate the best pair of carnage 
which, according to some of the wit 
were never returned to Savannah, after the^ 
questration had ceased. Other witnesses, ilj 
true, have said that another pair of better 1 
for agricultural purposes had been sent toj 
vannah» in exchange of the carriage mules ' * 
by Arbuthnot. But what right had Arbutl 
make any such exchange ? Another pair of 1 
belonging to the Estate, which were vs^ 
Bréard the husband when administratiog 
Estate on behalf of his wife,whilst the latterl 
legal owner of Savannah, Arbuthnot has 
to pass into the possession of Hewetson, ftaj 
tomey of the Ceylon Company Limited, 
the sequestration. Cane tops were oi 
Arbuthnot, or with his sanction, to be cat 
men of Savannah, carted to Mah( 
Souillac in the carts of the Estate, drawn 
mules of the Estate, and driven by the 
the Estate, early before commencement, ori 
after completion of the crop. No less thm] 
hundred and fifty cart-loaos of cane t(^ 
so cut by the men, carted in the carts aut^ 
the mules of the seized Estate, driven by " 
borers thereof» paid by the Estate. 

So carted, they were shipped and 
water to the Estate of Hewet8on,the ' 
the Ceylon Company. The workmen and . 
era of the seized Estate were employed 
knowledge and by order of Arbuthnot, 
harness or halter making ; in 
iron frame for a verandj^, sal 
up at the store of one Augte. 
der the control of Arbuthnot as sndi 
as aforesaid , — ^in the making of a small 
materials of which were supplied by ^ 
"Savannah:'* Banana plants and ptha{ 
plants were ordered by Arbuthnot to be 
to his private residence ; Yacoa bags 
on Arbuthnot's private account were 
Souillac, in the carts of the seiaed 
yet of all this outlay in supplies of 
men, labor, carts, mules, driven àc.;û0 
b*en given to the Estate to the great 
Breaid the wife and of her creditors. 

In answer, the Defendants denied iiie 
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facts above mentioned, and contended . Itt that 
in assuming the existence thereof, the *^' Ceylon 
Company '* could not be answerable for the 
** torts " of the manager, unless they had adopt- 
ed his acts which was not the case in the pre- 
sent instance. 2ncf that the law between the tnen 
owners of the seized Estate Savànah and the Com- 
pany was the Rule of Court. Had the Company 
swerved in aiiy way from, the obligations laid 
upon them by the sequestration rule, of course 
tnej might justly be held liable to repair the da- 
mages caused by their departure from that rule. 
Such, however, was not the case. 

The Company having complied with the order 
of tlie Court, by duly supplying the Estate with 
all the requisites for the due administration 
thereof, wnereby and by means of which supplies 
the crops of the Estate, pending sequestration, 
reached the large figure of é millions pounds of 
sugar, when the annual average crops of the 
Estate, previous to sequestration, were only from 
2 to 3 millions lbs. of sugar. This increase of 
production was brought about with an increased 
expenditure, only of i at the utmost, of the an- 
nvutl expenditure previous to sequestration. The 
sequestered Estate had been credited with the 
proceeds of this increased crop. And yet we 
are told that the Company has entailed consi- 
derable loss on Mrs Bréard or creditors, through 
lier manager, James Ed. Arbuthnot, for which 
lOBB^ Mrs. Bréard claims to be indemnified. 

Sut Mrs. Bréard has had the property sold 
over her by " Folle Enchère," the legal eflect of 
whicli is that, in law, she is supposed never to 
liave been in possession of the Estate. She per- 
sonally, therefore, can lay no claim to any balance 
in tlie hands of the Company. Her creditors 
migbt have done so» had they not been paid by a 
drd party who has been subrogated, and as such, 
entitled to any balance in hand. 


jing this legal point, however, aside and 

looking at the facts alleged in the Declaration — 
Damé, the manager under Arbuthnot, distinctly 
swears to two mules better adapted to agricul- 
tural purposes having been sent to Savannah, in 
exchange of the lighter pair of mules taken by 
Arbuthnot for his carriage. Tlie second pair 
was given by the brother Bréard to Hewetson in 
payment of rent. It was true that the men and 
carts have been employed in carrying cane tops 
to Itf ahebourg or SouiUac, but this was done un- 
der tbe express understanding between Darné, 
with the authority of Arbuthnot and Hewetson 
that the latter was to return to and for the use 
of SavannahyQu. equal number of cart loads of cane 
tops, which were to be cut, carted and conveyed 
from Flacq to SouiUac or Mahebourg at the ex- 
pense of Hewetson. Such return could not be 
made immediately because of the cane disease 
prevailing at Elacq.of which Damé knew nothing 
uutU such time when he visited Hewotson's 
\, after delivery of the cane tops. 


On seeing the disease preying on Hcwetson's 
canes, he prudently abstained from calling upon 
ïEe^wetson for an immediate performance of his 
contract, which Hewetson has stated i^pon oath 
in Court,he was prepared to fulfil whenever call- 
ed upon by Dame to do so. The authority for 


that exchange of cane tops was givei^y Ar- 
buthnot upon the statement of Darné that such 
exchange was to be profitable to the seized Es- 
tate. 

The vacoa bags were carried by one or two 
carts of the sequestered Estate when going emp- 
ty for provisions at SouiUac. The manager 
Damé availed himself of this opportunity to 
forward those bags. Where is the substantial 
damage caused to the Estate on this as well as 
on the other heads ? There may have been an 
error of judgment on the part of Arbuthnot and 
of Dame. There may be a legal wrong caused to 
Mrs. Bréard or creditors, but not that material 
wrong which is to warrant the Court in visiting, 
whether Arbuthnot as manager of the Ceylon 
Company or the Company itself, with the heavy 
damages prayed for. 

The outlay made for the iron frame, tho hal- 
ter, the palm trees plants and banana plants, the 
carriage of these several trifling articles are of 
so small importance that the Plaintifis have not 
iLought fit to insist for Judgment on these seve- 
r ;1 heads. I shall therefore not enlarge upon 
liiese several points. 

JUDGMENT. 

The " Ceylon Company " having selected and 
appointed Arbuthnot for its Manager, cannot but 
be answerable for the wrongs of the nature of 
those alleged here and caused by their Agent to 
3rd parties, saving their recourse against their 
Manager to make good any loss brought upon 
them by any of his acts and deeds. 

The only other issue raised by the demand of 
the Plaintiff is, whether the proceedings of the 
Defendants or their Manager, Arbuthnot, for 
whom they are responsible, have caused damage 
and loss to the Flamtifls. 

AVe have not to enquire whether the conduct 
of Arbuthnot has been indelicate or unseemly or 
unduly beneficial to himself or those whom he 
chose to favor, except so far as his acts have 
caused pecuniary loss to the Plaintiffs, for,to that 
their demand is confined. It may very well be.for 
example,that the supplies of cane tops sent by the 
sequestrator to Hewetson, the law agent of the 
" Ceylon Company," have been very beneficial to 
the latter and his Estate at Flacq.but as he is pre- 
pared to restore the same quantity of caoe taps 
to Savannah the evidence of the witnesses leads 
us to suppose that the balance will stand pretty 
even between tho Estates, and that no perma- 
nent loss will be sustained by the Estate Savan- 
nak and by Mr. and Mrs Bréard, had they conti- 
nued in possession of that Estate. Their loss, 
however, of all interest in Savannah, ie their own 
fault not paying their sale price ; at the same time 
we cannot approve of the conduct of the Seques- 
trator in this or in the other matters set forth in 
the Plaintiff^s statement of facts and in support 
of which, evidence has been adduced. It is nigh- 
ly laudable that planters, like other persons 
should be on good terms with their neighbours 
and mutually accommodate each other with the 
use of their mules and csrts and the services of 
their eqjployés and laborers not pressingly re- 
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qntret for tlieir own Evtfttes. But the pontion 
of a seqaestrator is a peenliar one. Umike tbe 
ordinary landed proprietor who ii at the head of 
his own affairs and performs the duties of good 
neighbourhood in the way he deems best, a se- 
questrator is a temporary officer placed, by the 
Court in charge of the management of a sugar Es- 
tate nsaally in a position of embarrassment and 
bound to guide the business of tbo important trust 
derolred upon him with a sina;le eye to the inte- 
rests of the Estates. He ought not to indulge in 
those acts of libemlity which, a person disposing 
of his own property, is perfectly entitled to do. 

It appears to us that the only part of the case 
which toe Plaintiffs have proved by proper evi- 
dence is the statement about a cart made upon 
the Estate and taken away by Arbuthnot. 

The Defendants have admitted their liability 
to make good this demand. 

Upon the evidence, we consider $30 a fair 
price for fluch an article and that the Plaintiffs 
are entitled to recover that amount. 

We, therefore, condemn the •' Ceylon Compa- 
ny " in the sum of gSO ot damages, with costs of 
suit. 


SCPREHE COURT. 


T£KT£ D*ImU£UBLE8, — FSMME MASl£B £T SOIS 

▲UTOBiséE,— Fausses qualités, — Action en 

NULLITE DE LA TENTE,— ÏIERS DëTENTEUB BE 
BONNE FOL 

La qualité de veuve faussement prise par une 
fe^nme mariée et non autorisée, dans un contrat 
de vente, permet au mari ou aux héritiers de la 
femtne de demander la nullité de la vente. Le 
tiers détenteur de bonne foi ne peut s'opposer à 
cette demande qu'en prouvant qu'il y a eu fraude 
de la part de la femme, 

SaLR OF IMMOVEABLE PEOPEETT, — I\IaIIHIED 

woman acting without authonization, — 
Capacity wbongfullt assumed, — Action in 

NULLTTr OF the SALE, — ThIED HOLDERS BKIXG 
OF GOOD FATTir. 

The capacitif of widow wrongfully assumed in a 
deed of sale by a marrifd woman actiny without 
authorization entitles the husband or the heirs f/* 
the wife to claim the nullity of such sale. 

The third holder who alleyes his good faith cannot 
oppose the demand except when he proves ihat 
the loife acted fraudulently. 


A. PELLETIEE,— Plaintiff, 

Versus 

STANDLEY & ATJDIBBRT & obs.— Defen- 

— [dants. 

Before : 

The Honorable Mr. Justice Bestel, and 
The Honorable Mr. Justice Colin. 


AV. Xewton, - 

E. MACi^UET, - 

L. Bouillard, 
R DccKAr, 

G. GrFTBBBT, 

V. DrcBAT, 
E Pellebfjlu,- 
A. Pebbot, 


Of Counsel for A. Pelletier. 

-Attomej for the same. 

-Of Counsel for Standley k 

Attdibert. 
-Attorney for the same. 
■Of Counsel for TVid. Drenning. 
Attomej for the same. 
-Of Counsel for Widow HodouL 
-Attorney for the same. 


6M September 1S66. 


The Plaintiff, Achille Pelletier, claiming to hold 
the rig'nts of the Widow Edme Barthélémy Ho- 
dool, sole heiress of her mother, F. B. M . F. Jorra 
St. Jorre and of her late father J. Joseph Marie 
M. Jouan, set forth in his Declaration, that : On 
the 8lst October last, he becama the owner, by 
way of barter and purchase from the said Widow 
Hodoul, of a plot of ground 150 French acres ia 
extent and situate in the District of Pample* 
moiuses, at the place called *' TArdenal." The 
Declaration after descr'bing the boundaries, aod 
tracing up the ownership of the said land to 
Dioré and wife, alleged that the Defendants WiU 
liam Standley and Jean Audibert were nndolj 
enjoying and squatting upon 4 acres and 22 per* 
ches or thereabouts, the same being part and pa^ 
eel of the above plot of ground, and aithoagh re- 
quested, have refused to surrender the same. 
Wherefore the Plaintiff brought this action fort 
declaration of right, to the effect that the Coart 
should adjure the said 4 acres and 22 perches 
thus held by the Defendants, to be the Plaintiifi 
property, and should order the Defendants, forth* 
with, to deliver up the same to him. The Defen* 
dants pleaded in substance, that the plot of 
ground was not properly described. (This was 
amended, by order of the Court.) They further 
pleaded that the Plaintiff did not hold better 
rights than the vendor to him, viz : Widow H<^ 
doul. That the said Widow Hodoul having ac- 
cepted unconditionally her late mother's succes- 
sion, took up that succession, with all its charges 
and encurabrnnces. That the Plaintiff was no more 
entitled to bring this action than Mad. Hodool, 
herself. That the said Madame Jouan, the mo* 
tber of Mme Hodoul, when she purchafcd the 
land in question from Dioré and wife, bought the 
Fame publicly as the Widow o*' Mr. Jouan, who 
was not then dtad, t>ut was living in a Lunatic 
Asylum at Grand River j and again, i^hen the 
said Madame J uan soM a portion of the land, 
by her purchased from Dioré, to Lailvaux aad 
wife, she, again, fraudulently described hersdf 
as the widow of the still living husband. That 
her daughter, Mad. Hodoul, and the Plaintif 
who holds under Mad. Hodoul, cannot set up 
Mad. Jouan'd fraud, so as to dispossess the "h<m 
fids'* holders. 

The principal Defendants who had bought tie 
4 acres nni 22 perches in question, ««n the 15th 
January 186é. from one Augfustine Pell-tier, 
then the wife, and now the Wiiow of Heniy 
Drenning, brought, ajjainst that lady.'thtir ac» 
tion in wurrnnty^ to be indemnified from any lo» 
which they migiit suffer in case they were ejected 
from tha i acres in question. 

The Widow Drenniog'a Plea, aft r denying the 
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xigbt of Standlje and Audibert to Bue her, was 
in sobtaocebut the echo of the Plea of the several 
Defendants. The Widow Hodoul, vendor to the 
principal Plaintiff, Achille Pelletier, of 150 acres 
of laod» within which are included the 4 acres 
and 22 perches which are the subject matter of 
this Bait, interrened to support her right:i and 
thoBe of the purchaser from her. 

W. Newton, for A. Pelletier, laid the facts be- 
fore the Court, and argued that Standley and Au- 
dibert, who, through two or three partie», held 
from Mad : Jouan, held under a bad title, as Mad. 
Joaan was married when she sold, and as 
the 9old without being authorized bj her husband 
I or by Justice, the sale was null. Art : 223 Cods 
Cmi. 

DiHOLOMBS, lY.page 421. 
HoTTBLoy, I, page 418. 

Jurisp : Grénérale. — " Autorisation de la fem- 
ve mariée." 

E. PjSLLiBSAU, for Mad. Hodoul, took the same 
side : Jouan and wife were under the community 
of goods. Jouan was interdicted, his property 
coold only be sold as minor's property. Art : 
K)9 Code Cmi^y also : Zachabtœ I, page 244. 

L. BoriLLABi), for Standley and Audibert, 
G. GuiBEBT, for Widow Drenning, argued : 
t the fraud of Mad. Jouan who soldas a 
idow, when she was not, made all the differ- 
e. Mad. Hodoul, her daughter, has accepted 
anccession, and therefore is barred, as she 
ould hsTe been barred, from challenging a sale 
by herself ; the Plaintiff has no more right 
she has. The Court bas to weigh the cir- 
stances of the case ; Mad. U« doul, as heiress 
if ber mother, is bound to guarantee that con- 
net which, as heiress of her father, she seeks 
^ annul. Thej cited : 

Bf AHCADK, 1. Art. 225. 
S. V. 54—2—504. 

NxwTOTf, in" reply, contended that the law 
Ertinctly gave the right of cballeugiog such sales 
b the husband, nay, to the wife herself and to 
k heirs of both. 

JUDGMENT. 

The facts are sufficiently clear from the plead- 
Bgs dirested Sf their technicalities, and reduced 
the plain ayerments which they contain. 
lad. Jouan, it appears, <luring her 1iusl)and*s 
iatime, and when the latter vas an inmate of 
^ Grand Hiver lunatic Asylum, bought on 
by 10th 1833, from Jean François Die ré and 
life, 150 acres of land, situate at "Arsenal." 
he purchased as the Widow Jouan. née St. 
irre. A sbort time after, she sold.^t'irojgh one 
bymond Monvoisin to Jean Bapti.-to Lai i vaux, 
lor acres or thereabouts, parcelled out of the 
50 acres bought from Dioré and wife. It vvoulJ 

Epear that Wm. Standley and Jean Audibert, 
, » present occupiers of the 4 acres in question, 
pid from Drenning and wife, who, theinFC?lve8, 
ild through several proprietors, from Lai i vaux. 
Ibis point is not clearly made out by thu evi- 


dence, but the arguments of Counsel admitted 
that Drenning and wife held, in the manner des* 
cribed, from Lail?auz, and a certificate from the 
Conservator of Mortgages shows that there were 
no hypo hecs taken on that portion of land, so 
that Staodley and Audibert paid the Drennings. 

Tlie principal Plaintiff, A. Pelletier, also holds 
from Made. Jouan, through her daughter Made. 
Hodoul, and he now seeks to eject Staodley and 
Audibert, because, he says, and Made. Ilodoul 
says with him, that Stnndley and Audibert hold 
under a title, null and void ab initio, as Made. 
Jouan could never have sold without the autho- 
rization of her husband or of Justice ; nay, her 
hu»band being at the time a lunatic and inter* 
dieted, the real property could not have been le* 
gaily sold except as minor's real property is di* 
rected to be sold. 

Prima/acte, the title of S'andley and Audibert 
is absolutely bad, and as sufficient time of occu- 
pation has not run (Jouan, died not long ago,) to 
cure, by prescription, its original taint, as Art. 
225 is precise, and gives not only to the husband, 
but to the wife herself, and to their heirs, the 
right of challenging a sale of real property made 
by the wife, during her coverture, without au- 
thorization, it is plain that although the sale may 
be a hard one for the present occupiers of the 
land, their title is null and void, if the facts can- 
not help them. 

They urge that the facts do help them, as be- 
sides, that as heirs of her mother, Mad, Uodoul 
would be bound to guarantee, and therefore is 
barred. 

What would become of the Article distinctly 
giving to the wiff 's heir the right of challenging 
the sale, if whiibt challenging as heir the challen- 
ger were barred P 

The Article is peremptory ; whilst the minor, 
heir to his guardian who has sold the joibt-real 
Estate of himself and ward, without fulfilling the 
legal formalities, has been held not to be able to 
challenge, the wife may challenge, and the wife's 
heir may challenge, and why ? Because the above 
cited article clearly enacts «hat right in favour of 
the wife, of her husband, of her heirs, whilst it 
has been held (Pechamhert vs. Gax S. V. 40 1- 
569,) that the fact of the minor being heir to his 
guardian barred his action under the rule ** quern 
'* de evictione tenet actio f enundum agentem rejyellet 
** exâsptio.'' AVe find no where, nur has any case 
been cited to up, on that point, that the same 
rule has been extended to married women and 
their heira, when tley seek to challen.e contracts 
made by such uiîrrried women without the autho- 
rization o( the husband or of the Judge. The 
reason is plaiu : Art. 225 gives them a right, and 
gives it excîusivt'Iy to the persons uamtd in its 
provisions. 

" La démence du mari" says Toullier, II, 
No. 1343 and following; Potiuer, •• de la Puis- 
sance Maritale, Xo. 25," ** ne lui faisant perdre 
'' aucun de bos droits, il conserve la puissance 
•' maritale, il en perd seulement Texercice : La 
*• femme de^U'ure toujours tous si puissance. A 
" dotant de Tautorisaliou qu'il ne ptut lui don- 
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oer, elle doil, au 
" la Joatice." 


in, iToir recoon à celle de 


It is tbe dutj of the parties wh » contract with 
a woman, to Ascertain whether ^ho be a/eme sole 
or a fime covert, it ia the duly of those who coo- 
tract with a woman who describes herFelf as a 
widow, to ascertain whether she be a widoir, aud 
if they do not, thev may, indeed, run very gnat 
risk. 

But when the woman has stated that she îs a 
widow, is that misstatemeat sufficient to take 
away from her husband and her own heirs the 
right thus exceptionally, but so distinctly given to 
them by Article 225 ? That, in reality, is ex- 
actly the point on which the case must turn, it 
was natural to expect that the Courts and lumi- 
naries of the Law, in France, should notice such 
a contingency, for, few must be the cases that 
would arise without this contingency or a simi- 
lar one. It has been almost universally held that 
this does not suffice, unless accompanied by other 
facts indicative of intended fraud. Deuolombb 
IV. No. 327 says : That a misstatement of the 
kind *' ue saurait suffire pour (flacer la nullité de 
'' ses actes. Toutes les incapacités seraient, pans 
" cela, illusoires." The Court of Dijon in Charbon- 
nier V9. JBarraull Baux^ (S.V. 64 2-504) lays down 
the law in very clear term». '* Considérant que I'in- 
*' capacité, pour la femme mariée, de contracter 
*' et de s'obliger, sans l'autorisation de son mari 
*' ou de Justice ; esc d*ordre public, que la femme 
*' dont rétat primitif de femme mariée est iucon- 
*' testé dans la cauee, ne peut être relevée de eon 
" incapacité légnle que par la survenance de l'état 
'' de viduité ; que ce nomel état ne peut non plus 
*' résulter légalement de simples déclarations de 
'' la femme, mais seulement d'un acte authenti- 
" que constatant le décès du mari, etc., confirme." 
The Eame opinion is again laid down by the Su- 
pi-eme Court of France. (SV. o7-l-909). Pothieu 
Nos 53, 54, is of the same opinion. Tolllieb II 
2^0. 622. di.Htinctly writes : " si la femme prenait, 
** en contractant, la qualité de fille msjeure, de 
" feiDme divorcée ou de veuve, le contract n'en 
'* siTait pas moins nul, autrement ce serait ouvrir 
" nue voie pour éluder la loi. Celui qui a contracté 
** avec une femme doit s'imputer de n'avoir pas 
" connu son état. " 

In fact, ail the opinions we have been able to 
consult, agree with the law as laid down above, 
save one, Makcadé who, whilst admitting the 
law for the tr.iiiors, because '* le seul sh^ ect de sa 
*' figure doit me donner des soupçons de son in- 
" capacité," would find a distinction as to the 
wife, because : •* Je no puis lire sur sen visage 
'* qu'elle est mariée, et je ne puis pas lui demtn- 
•* der uu acte qui constate qu'elle ne l'est pas, 
•* eiifin elle comprend la gratité du mensonge 
•• qu eiliî fait dans l'acte, " Heasons, tave the 
moral wtight of last, — aud there are so very ma- 
ny seri(m8 grounds for requiring the authoriza- 
tion of the husband or that of Justice, that, 
this alono cannot outweiph them,— is certainly 
not satisfactory, above all when we remember 
that Article 225 is framed specially for married 
women, and that, except in a few particular cases, 
nothing can be more easy than to get from a 
woman, who contracts as a widow, the proof of 
her husband's demise-. 


There is a case when most auth(»« hold, 
we agree with them, that a married woi__ 
ia estopped, and her ht ira are estopped also : \ 
is when, besides her simple statement thstaheii 
a widow she has used fraudulent manœuvm 
give colour to that statement, such as produdi 
a false act of Death ; this would amoonttot 
lictum or quasi delictum^ and the principle entc 
against minors, in Art : 1310 of iheCoDi,Bb<) 
also be applied to the married woman. Butij 
the « ase before ns, we have no such circamst 
nothing beyond the mere statement. 

There is one circumstanca which, coasi 
the very meagre facts that have been laid bet 
us, tends the other way : In the deed of 
if the 4 acres to Lailvanx, she, Mad. Joi 
does not appear personally, it is Ksymond 
voisin who sells m her name, acting under a F( 
er of Attorney which is annexed, and vheat^ 
turn to the Power of Attorney, we do not *" 
that Mad. Jouan describes herself as a "Wi 
on the contrary, she calls herself' femme Jo 
née St. Jorre." Surely, that Power of Att 
ought to have induced ihe purchaser to e: 
whether the designation of Widow in tbe 
of salo from Dioré to Mad. Jouan,— a deed of 
which, it may be, he never looked at at all,— 
reality or a mistake. We ha^e tried to fiadvl 
ther these were facts in the cause which 
lead us to bring this case under the rule "* 
munie error fecit jus ;" a rule which would a| 
to a case like this, and in the opinion of lbs 
thors, might defeat the married woman's 
vour to set aside the contract. But tbe 
dsnts show no facts tending to prove that 
Jouan was commonly believed to beaHFii 
and that the purchaser's negligence migbtti 
by be excused ; Jouan was interdicted in 1^ 
tins ; his wife wan his guardian in Alauili 
the land which gives rise to this suit il 
Mauritius, and the contracts touching the 
wtre made in Mauritius ; the only evidence 
fore UP, the personal answers of Mad. Hodoul, 
natives tbe notion of there having been *^ 
nis error, ^* She often visited her father at 
Grand River Lunatic Assylum. Tt e otber 
brought out is of a domestic nature and doei 
help the case one w^y or the other. 

Standley and Audibert have paid Mrs. 
ning, and efiect must be given to their d 
warranty against tl at lady. We have no 
parties before us, and indeed, we have not 
laid before the Court the several deeds of 
veyance from Lailvanx or to Mi%. Di 
the force of the law, viewed by its own li|ht 
b> the light of the Decisions and* Authontii 
have consulted, leaves not much doubt ia 
minds as to what must be our Decision oo 
merits, still, there is no doubt that the mil 
that has been done is partly, at least, to be 
buted to the misstat^ment made by Mad : Jj 
styled a Widow, in the deed of sale from * 
to her ; and the Plaintiff is but the " ayant 
of Mad : Jouan. 

We must declare that the four acres 
percht s of land in question do form part 
150 acres which Mad. Hodoul held as b< * 
her late father and mother ; that William I 
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and Jean Audibert have no rigbt to the same and 
muât eonender the same. 

We hold that the Widow Drenning mast pay 
Imck to William Standlej and Jean Audibert the 
anm of i$il,800, the purchase price of the said 
portion of land. 

We harelio evidence to show that a further 
8&m of ;g[300 is due to them for a well which they 
made on the said piece of land. 

We give the principal Plaintiff, holder of Mad. 
Hodonl's rights, no cost:*, nor is Mad : Hodoul 
entitled, in our opinion, to any. 

We think that Standley and Audibert should 
liave thair coats as against Mrs. Widow Drenning, 
§ar their well grounded action inwarranty. 


SUPREHE COURT. 


OUTEBTUBX DE CbÉDIT, — ^AtAKCES FAITES A TJKB 

:p]iops£éte sucbiebe, — Balance de Compte, 
— Saisie Immobujèbe,— C. C. 2213,— C. C. P. 
551, — BiTLES OF CouBT, Nos. 54, 152. 

^ÊÊ^é ^ue la Balance provenant d'une Ouverture de 

OréMtf certifiée par la signature de la partie /ai' 

gant les dites avances, n* était pas un titre suffis 

sont pour autoriser la saisie de Vimmeuble au 

profit duquel les avances étaient faites. 

llMncipàlement une clause du contrat réglant le 
mode à suivre pour arriver à V établissement de 
la balance annuelle n^ ayant pas été suivie, et ce 
mode étant par Im-méme insuffisant pour fixer 
et établir une balance précise capable de motiver 
une saisie Immobilière, 

'* OxnrEBTTTBE DE CniDiT," — Adtaîîces to a Su- 
OAB Estate, — Strikino a balaîtcb, — Sbizxteb 
op A i»A2n)ED Estate, — c. C. Abt. 2213, — C. 
C. P. Abt. 551,— Eulïs op Cottet Nos. 54, 
152. 

SàUmee struck, under an " Ouverture de Cré- 
dit y^' by the signature of the party who had made 
the advances, was not held a sufficient title to 
seize the Estate. 

clause in tjie contract regulating the mode of as- 
certaining the balance annually, not having been 
observed every year, and being in itself ineffectual 
to fix and liquidate a precise balance, such as 
fnutt precede a real seizure. 

THE CEYLON COMPANY LIMITED, 

Appellant. 
Versus 

"WIDOW PEUDHOMME,— Bespondent. 


Before : 

His Honor tlie Chief Juboe and 
The Honorable Mr. Jxtsxice Bestbl. 


S. J. Douglas, 
W. Hewbtson, 
G. Guibebt, 
F. Bobebt, 


—Of Counsel for Appellants. 
— ^Attorney for the same. 
— Of Coqnsel for Bespondent. 
— Attorney for the same. 


2Sth September, 1666. 

This was an Appeal from a Jiidgment of the 
Master, setting aside as null and void a seizure 
by the Appellantc, of the Bespondent's Estate 
£on Accueil, 

It appeared that the Ceylon Company, on the 
18th December 1863, granted an " Ouverture de 
crédit " in favor of Mrs. Prudhompne, for the 
working of the Estate. The sum of ^38,000 
was to be advanced tor the first year and that 
of jJéO.OOO for each of the two subsequent crops. 
The sugars, as is usual in such arrangements, 
were to be handed to the Company, and their 
value put to Mrs. Prudhomme's credit. By Ar- 
ticle 7 of the deed it was stipulated : " ie re- 
*' glement définitif devra avoir lieu entre parties 
" et le compte courant balancé, au plus tard, le 
" dix février dé chaque année, et toute balance 
'^ due a cette époque sera payée comptant par 
** celui qui en sera débiteur. " 


u 


u 


'* Cette balance sera suffisamment déterminée 

Sar rarrêto que fera THonorable Arbuthnot, 
u sus dit compte sauf à Madame Veuve Prud- 
" homme Duhancourt à relever ultérieurement 
" toutes erreurs qui pourraient y exister. " 

It appeared that there had never been any 
settlement of accounts in the way contemplated 
in this article. In point of fact no accounts were 
ever rendered to Mrs Prudhomme, probably 
firom the balance being always supposed to be 
against her, but on the 12th February 1866, a 
Notice previous to levy was served upon her by 
the Company, for tlte sum of jS3V,000 odds, alleg- 
ed to be the balance due at that time, according 
to an account subscribed by the Manager of the 
Company. On the 15th March the conditions 
of sale were read and parties being heard before 
the Master, on the vahdity of the proceedings, 
he declared the seizure null and void on the 
ground that the title on which it was based was 
not clear, absolute and determined. 

In the Appeal, the Company maintained three 
points. Mrstly : That unaer Bule 142 of Court 
the objection by Mrs. Prudhomme was too late.. 
Secondly : That a " saisie " must be held to be 
an action in the sense of Article 84 of the Bules 
of Court and that a tender of papers was made 
here, in the ordinary way, which was all the Ap- 
pellants had to do. Thirdly, on the merits : 
That the title was quite sufficient to support the 
seizure, as parties had made a contract for them- 
selves that a "Béglement définitif''^ should an- 
nually be made between them and that the ba- 
lance should be ascertained by the signature of 
Arbuthnot, the Manager of tlte Company. 

The Appellants relied on the following autho- 
rities : CaebA and Gpautbatt, Vol. V, page 416, 
No. 298 (5) ; Bules and Orders of Court, Nos. 
54 and 142. 
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O. GuiBEBT» for Mrs. Pradliomme contra, 
maîntained : That the Bole of Court No. 54 
had nothing to do with the question ; That Bale 
No. 142 applied solely to nullities in Procedure, 
not to objections which were fundamental and 
struck at the title or basis of the seizure itself. 
Thirdly : That the title, here relied upon, was nei- 
ther authentic nor executory and not for a 
sum '' certaine and liquide " in the sense of 
Article 2213 of the Civil Code. C.C. 2213— C. 
Civil Procedure, Article 551— Carré and Chau- 
veau V. 5, Page 415, No. 21 10. 

JUDGMENT* 

We do not think that the Bales of Court re- 
lied on bj the Appellants here will support 
their Appeal. No. 54 of those Bules is appli- 
cable to *' actions and incidental proceedings " 
and not to executions like the seizure of a landed 
Estate, which Bule No. 142 cannot, in our opi-. 
nion, prevent the statement of a plea which 
touches directly the very foundation of the pro- 
ceedings, although it is admitted that the plea was 
not advanced within a certain time before the 
reading of the conditions of the sale. It would not 
be easy to see how a Bule of Court could have so 
sweeping an effect ; besides, the terms of the 
Bule apply much more naturally to errors in 
title or substance. We cannot therefore sustain 
the two formal objections stated on behalf of 
the Appellants. 

On the merits, we find by Article 2,215 of the 
Civil Code that, to enable a creditor to seize the 
immoveable property of his debtor, he must be 
armed ^vith a formal title, ready for execution, 
clearly showing that a fixed and determined 
amount is due. The words of the Law are these : 
(Art 2,213) " La vente , forcée des immeubles 
" ne peut être poursuivie qu'en vertu d'un titre 
" autlientique et exécutoire pour une dette cer- 
'* taine et liquide. Si la dette est en espèces non- 
" liquidées la poursuite est valable ; mais Tadju- 
•' dication ne pourra être faite qu'après la liqui- 
" dation." 

In the present case we have not got any for- 
mal notarial deed ready for execution and clearly 
ascertaining : nd defining the amount due to the 
" Ceylon Company." Buc farther, it has been 
decided, under this article of the Law, that the 
arrangement which here passed between the par- 
ties, called an ** Ouverture de Crédit," is not 
such a writing as will sustain a seizure of the 
debtor's Estate, excepting in those cases where 
there has been a balance struck between the par-« 
ties, and where a clear and definite sum remains 
due to the party who made the ad ranees. Or- 
leans, 9th January 1849, quoted and approved of 
by Dalloz. Bepertoire, ** Vente publique d*im- 
meubles," art. 217^ " 11 a été jugé qu'une Ouver- 
*' ture de Crédit ne peut constituer une créance 
" liquide et certaine, de nature à servir debase à 
*' une saisie immobilière, qu'autant qu'elle a été 
*' suivie d*un arrêt de compte, établissent que le 
" crédité en a fait usage, et qu'il reste débiteur 
" d'une somme déterminée." We cannot find 
any such arrêté de compte in the present case. 

We must, next, enquire if the special contract 
of the parties is such as to supersede the neces- 


sity of producing the clear, liauid and detsEim* 
nate title which the Law usually requires. 

It was argued that the parties might makt 
any arrangement they pleased for the aseerfcaiii. 
ment of the debt due on one side or the otber, 
and as no question of public Policy is involTsi 
in such private deeds, Mrs. Fmdhomme migliiï 
legally bmd herself to accepta balance m^raf 
certified by the Manager of the *' Ceylon Com* 
pany " which had engaged itself to make \m 
such large advances of lutrd cash. Now, tluB «v 
gument undoubtedly carries with it a ceitsia 
amount of plausibility and force. But there M 
two considerations which, we think, mustprSi 
vent it from being successful here. In the ' 
place, the Article, itself, was not obaerred 
carried into execution b^ the parties. No 
nual settlement of any kind, eitner definitive 
provisional, took place between th^n, and 
statement was ever rendered to Mrs: 
dhomme of how the account between her 
the Company • really stood. It is not till 
than two years after the commencement of 
contract, that any statement is furnished to 
Bespondent of how she stands, and she ii, 
once, served with a Commandement or Ni 
to pay, immediately followed up by an 
seizure of her Estate. We do not think 
the conditions of the article of the con 
have been observed, and therefore it eaonob 
invoked to support the present proeeei 
But, again, even if this Article, which is p 
of a kind which a Court of Law would inU 
very rigourously against the Company, had 
strictly observed, it cannot, we think, be hdd 
be such a title, as the law requires fer the 
of the debtor's Estate, i.e. for taking proe 
against him, of the most serious nature, 
balance pointed at is a '' Béglement d^ 
only in name not in reality, for, Mrs. Prodh< 
is not to be finally bound by the statemoit 
the Manager of the " Ceylon Company,*' 
reserves to herself a right to point out 
errors that may exist in it. It would there 
only be a provisional settlement at the best, 
such a tiâe, in terms of the strict Bule of 
Code which has been quoted above, would 
support a seizure of the aUeged debtor's tt 
veable property, for, the existence of the debt 
a determined and liquid form has not been 
certained. 

The Judgment of the Master is affirmed 
the Appeal is dismissed, with costs. 


COURT OF BANilRDnCT. 

Paillite— Ceetificjlt de 3me. classe 

No. 33 DE 1853. 


Baxkruptct — 3rd class Cbbtepicaieaw. 
— Obd. No. 38 or 1863. 

FBANÇOIS AYAYOTT,— Petitioner. 


Before : 
His Honor The Chief Judoe^ CommiwinMi» 



• 
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C. CâicpssZiL,— ^f Oounsel for Petitioner, 
F. OnoT, — ^Attpmey for the same. 
Gt, GirxBiBT, — Of Counsel for 0pp. Creditor. 
A. PiBTOX, — Attorney for the same. 


1st October^ 1866. 

THB COUBT. 

The Certificate is opposed on two groundu : 
va: that the Bankrupt carried on his trade since 
be commenced business in 1855, in a most care- 
lees and négligent manner, never having made up 
anj inventory or ascertained what bis position 
really was, and secondly that «hen he carried 
tbro' an arrangement with hia creditors, in 1861, 
be inserted in his balance sheet two immoveable 
properties valued at upwards of $7,000, and 
merely added in a note that mortgages existed 
upon them but much under their value. That, in 
tnitb, he had previously sold the properties under 
aright of "Béméré" or power of redemption 
within two years. That be never informed his 
creditors of the real state of matters, and the pe- 
riod of redemption was allowed to expire and the 
snbjects weve lost to the Estate, and littie or no- 
thing has been paid to any of the creditors* 

To these charges of misconduct on the part of 
the Petitioner, it has been answered that he is an 
ignorant Indian, not conversant with the rules of 
! iarading. That he produced with his balance 
aheeta the deeds of sale of the properties, with a 
right to redeem, within a certain time, and credi- 
tors have themselves to blame if they never were 
^ at the trouble of looking at the papers and never 
. took any steps for working out the arrangement 
r which they accepted. The Petitioner further 

I lays : That in terms of the arrangement, he had 
taade certain payments to some of his creditors, 
to account of the debts due to them. The debts 
' as now due by the Petitioner are stated at 
'• i$7,69I 56 c in his Balance sheet and the real 
available assets are so small that the creditors 
wilt receive almost nothing. 

Aliho' it appears to me that the creditors have 
been very far, indeed, from looking well after 
their own interests, I do not think that the Bank- 
rapt is free from blame. The Creditors ought, 
assuredly, to have seen that the agreement was 
properly carried out, but in this case as in many 
others, notwithstanding the many warnings which 
the Coui t has given to creditors, that a strict su- 
pervision ought to be exercised over persons who 
are under arrangements, no one was named to 
Bee that the arrangement was duly worked. The 
bankrupt appears to have been allowed to do just 
, what he pleased. He has paid off but little of 
his outstanding obligations and has been permit- 
ted to add largely to his responsibilities. But, 
oa the other hand, it is but too clear that he nc- 
ter brought the actual position of his affairs and 
particularly that of hi* available property fully 
»nd frankly before his creditors. Indeed, he ne- 
Ter took the necessary steps to ascertain for him* 
self bow he really stood ; he never made an in- 
ventory nor struck a balance. It must be ad- 
vaitted, at the ^ery lea-t, that his statements on 
his former application were calculated to mislead 
his creditors, and subsequently he went on in- 


earring fresh debts without even letting his cre- 
ditors know what he was about or what the state 
of his affairs was, tho* they had consented to give 
him time to pay his debts. • 

His conduct was such that the Court can only 
award him a certificate of the 8rd Class, which is 
hereby allowed! 


COORT OF BANKRUPTCY. 


Faillite, — Peotection et Cebtimcat EErusis, 
—Oei>. No. 33 be 1853. 

Circonstances dans lesquelles le Certificat Jut re- 
/usé " hoe statu ^^ et la protection retirée au 
Jailli, avec permission de renouveler sa demande 
lorsqu'il jugerait opportun de le faire. 


BAiTE^iTrPTCY, — Ceetificate, — Peotection 
wiTUBEAWN, — Oed. No. 33 OF 1853. 

CircuTnsiances in which the Certificate icas'refused 
*' hoe statu " and protection was withdrawn, with 
leave to the Bankrupt to renew his application 
if so advised. 


3. EDOTJAED SÉNÈQXJE,— Petitioner. 


Before : 


His Honor the Chief Judge, Commissioner. 


S. J. Douglas, 
A. J. CojjTS, - 
Hoy. V. Naz, ■ 

H. Bebtin, 


Of Counsel for Petitioner. 
■Attorney for the same. 
-Of Counsel for opposing Cre- 
ditor. 
-Attorney for the same. 


] St October y 1860. 

The Petitioner in this case has stated in his 
examinations that he was a Miller at Black Bi- 
tes, some 15 miles from town, for a period of 
about seven months previous to his Bankruptcy. 
He ascribes his failure to the losses occasioned 
by the depreciation in value of a quantity of wheat 
imprudently purchased at a high figure by his 
partner and resold at a loss ; and a damage sus« 
tained by a small vessel " Chasse Marée " which 
plied between Port- Louis and Black Biver, thro' 
the mismanagement of the crew. 

It is said that the vessel was much injured and 
a quantity of rice, on board, seriously injured. 

But those losses would go but a very short 
way to account for the deficit which appears in 
the fands of the Bankrupt. f]is debts amount to 
upwards of ^8,000. 
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The assets, now available for the Oeneral cre- 
diton, will produce but a very small diridend. 

The certificateris opposed by the Assignées and 
by one of the creditors. They challenge the bona 
fides of the Bankrupt when he alleges, firstly : 
That his daughter, a yonug girl living in family 
with him» has advaDced to bim, out of her own 
funds, the sum of $l,\QO odds, to pay off a mort> 
gage on part of his immoveable property, to which 
she was subrogated in room and place of the ori- 
ginal creditor. Secondly : That she has bought 
the share of a sister, whose husband is insolvent, 
in the succession of their mother, for ;$!500 ; and 
thirdly : That she has bought the share of a bro- 
ther, for another sum of $500 cash. 

The Bankrupt states that she has never been in 
trade but made the money by sewing and other 
little work, and placing her earnings in a distil- 
lery, but he has adduced no evidence in support 
of these allegations. I shall say nothing more of 
these matters in the present Judgment, as it is 
probable tbat some of them, at least, will become 
the subject of Judicial inquiry, in another form. 

It has been shewn that the Petitioner, on the 
25th November of last year, subscribed a formal 
notarial deed, consenting to a mortgage over his 
property, for the sum of ;{[3,875, in ravour of one 
of his creditors, Mr. Bremen. This security is 
now held by the opposing creditor, Bayon. In 
that deed the Petitioner declares as follows : 
" Déclare M «nsieur Sénéque que l'immeuble pre- 
'* sentement hypothéqué n'est grevé que d'une 
" inscription de trois mille piastres pour le cau- 
" tionnement de M. Nunn comme huissier." 

'' Déclare encore, M. Sénéque, qu'il n'a été ma- 
'' rié qu'à Madame Louise Loumeau. decédée, et 
" qu'il a été tuteur des enfants issus de son mar* 
'* riage dont deux sont majeurs et interviendront 
'* ci-aprés, et trois sont encoie mineurs ; mais 
*' qu'il n'a jamais rien reçu pour eux et ne leur 
'* doit rien." 

It appears tbat only 5 days before this deed 
was executed, viz : un the 20th November 1865, 
the Petitioner had taken steps before another 
Notary, not only in his personal characti'r as sur- 
viving member of the community between bim 
and his late wife, but as the legnl tutor of his 3 
minor children, to make up an inventory " par 
commune renommée" of the goods belonging 
to the succession of the community as well as to 
the succession of his deceased spouse. 

Where the truth lies as to the real position of 
the Bankrupt, in relation to his minor children, 
it is unnecessary to inquire at the present mo- 
ment, as the facts will be ascertained in the pro- 
ceedings which the creditor will be necessitated 
to bring to vindicate his legal righta under the 
mortgage, but it is plain that it will be very dif- 
ferent, if not impossible, to reconcile the two 
statements made m authentic deeds by the Peti- 
tioner. 

It has been pleaded for him that the incon- 
sistences, apparently so glaring between the state- 
ments in the two documents in question, do not 
arise in matters connected with bis trade, and 


that the Court must confine itself to ioqairj into 
" his character as a trader." Bat thu excoae 
cannot be accepted, for, the mortgage given to 
Mr. Bremen, was for a trade debt and th» eoa« 
duct of the Bankrupt has rendered it neoesBiqr 
for the now holder of the security to iùaé pro* 
ceedings for setting aside the alleged in? entoif , 
otherwise his security, if not altogether compro* 
mifed, will be seriously affected. 

No certificate can be granted at present: Itii 
refused hoc statu, with leave to the FetitimBr 
to apply again when he shall be so advised, ho- 
tection, in the meantime, withdrawn. 


SUPREMB COORT. 


Succession,— Hebitisbs absents,— Eirvoi nr 

POSSESSION, — TlTBE0> — ^ACTES DE NOTOXlki 


Succession,— Absent heibs, — Motion to it 

SENT IN POSSESSION, — ^TlTLE DEEDS,— A CIS Of 
NOTOBIETY. 


HEIBS BEIGNIEB,— Plaintiffs, 

Versus 

CUEATOE or VACANT ESTATES, 

Defjendant 

Before : 

His Honor the Chiep Juboe, and 
His Honor Mr. Justice G. Bestxl. 


E. Leclbzio, junr., — Of Counsel for Plaintifii 

Geo. Tessieb, — Plaintiffs' Attorney. 

■Wtt^ t^^x '«x/. ««« S Of CounselforDeEBttdn» 

Euo. Leclezio, sen. [Defendant's Attorney. 


Kkh OeUAer, 1866. 

THE COUBT. 

There is considerable complication in this 
arising from the lapse of time since the deafth^ 
the de cu^'us Jean Baptiste Beignier, in 1802;' 
numerous persons in France who claim to bel 
heirs, amounting altogether to no fewer thsa 
in number, the want of formal acts of mazx^ 
births and deaths, and the con^eyanoeof 
rights by some of the alleged heirs to third 
ties who are not represented in the present 
ceedings: 

As at present advised, and aobject to 
change of our views, after hearing the 
explanations of parties, we think : 

lat. Tbat the funds in the hands of the 
tor, subject to the payment of bis propsr 
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are the praperty of all ibe hein of the said 
deceased Jean Baptiste ReigDîer, whosoever those 
hein may be» and oot of sach of those heirs alooe, 
as were represented ia the Colony, by André 
Havre. 

2odly. That in the absence of more formal 
eiidenee» looking at the peculiar circumstances 
ooearring here, we are disposed to admit the acta 
of notoriety produced as sufficient proof of the 
aleeed descents of the varions claimants, subjects 
to those explanations. (1) That the claimant J* 
B, B. Maarin must prove, by regular evidence, 
tittt he ia the legal guardian of P. A. P. Reignier, 
before he can draw his share. (2) Claire Alle- 
mand, as alleged guardian of her minor children, 
muet do the same. (8) And so must François 
Derby, as alleged guardian of Bose Allemand, 
.Hid to be under interdiction. (4) Marie An- 
toinette Martel will require to send authority, be- 
fore her share can be paid. 

3rd]y. That as regards the person who joined 
in the power of Attorney to J. B. D. Joubert, in 
1816, ^transferred to Maure, in 1824) or their 
hein, they cannot receive payment of their shares 
ao far at least as they transferred their rights to 
loQgon and Joubert, without calling those per- 
lons or their heirs into the field. There seems 
to be no legal evidence who the persons giving 
the power to Joubert were. The act of proce- 
dnre referred to cannot be admitted to prove 
this, particularly as better évidence must, in all 
probability, exist and ought to be produced. 

4th]y« So far as regards the branch Tron, they 
do not appear to be represented by any one in 
the Colony, and therefore, in any view, no pay- 
' isent CSD be made to them, at present. 


Que la clause accordant un bail aupreieur, seule* 
ment pendant V espace de 3 années, était valable 
contre les tiers, même sans transcription. 


SCPRfiHE COURT. 


faAKSPOBT 3>B LOYEBS, — BaIL,— SàISIE Ar- 

BÉT pàb vs Gbeakcieb Hypothécaibe, — 
TBA5sc]tip:rioy, — O&i). No. 35 de 1863. 


Le propriétaire d'un immeuble emprunta une somme 
a argent^ transferrant, en garantie^ au prêteur, 
des lovers à échoir et à recevoir en vertu d'un 
lail fait du dit immeuble, lequel bail, à cette 
époque, restait à courir pour Vespace de 21 mois. 


I* 


plus et cofnme condition essentielle de cet arran- 
gement, il fut stipulé que si les loyers on partie 
tieeux n^etaient pas payés au prêteur, ce dernier 
ornait le droit de détenir V immeuble, à titre de 
locataire, pendant Vespace de S ans, oujusqu^à 
te que le prêt fut entièrement soldé. 

Contrats ne furent pas transcrits. 

Cour décida sur ia question touchant le créan- 
cier hypothécaire et après la saisie de Vim meuble: 

'.Qn^^il était inutile de se prononcer, quant à la vall- 
ate du transport de loyers, pour un terme excé- 
dant 2 mois, ta Déclaration limitant sa demande 
à cette durée ; 


AssiomiBsrr op Bbnts awd of Leases,— Tiiijs^- 
scRiPTioK, — ^Attachment by a Mobtgagb 
Cbeditob,— Obb. No. 35 of 1863. 

A person lent a sum ofmoneyto the proprietor of 
an immoveable subject in Fort Louis, receiving 
in security an assignment of rents under a lease^ 
which at the time, had2\ months to run. 

It was farther declared an essential condition of 

the arrangement that, if the rents, or any part of 

them, were not paid to the lender, tne latter 

should be entitled to hold the subject, as tenant^ 

for 3 years, or till the lease was fully paid up. 

The deeds wei*e not transcribed. 

Held by the Court, in a question with a mortgage 
creditor^ and after a seizure of the subject : 

Ihat it was unnecessary to decide, as to the validi" 
ty of the assignment of rents ^ for any term be- 
yond 2 montlis, as no more was asked in the 
Declaration ; 

That the clause as to granting a lease to the lender^ 
as it was to endure only for 3 years, was efhe- 
tual against third parties, without transcription. 


r, BOUFFÉ.— Plaintiff, 


versus 


A. BABBIEB & Co. and Ore.,— Defendants. 


Before : 

His Honor the Chief Judge and 
His Honor Mr. Justice Bestkl. 


J. L. Colin , — Of Counsel for Plaintiff. 
G. A. EiTTEB,— Plaintiffs Attorney. 
HoK. V. Naz, -Of Counsel for Défendant. 
H. Bebtin ,— Defendant's Attorney. 


6th September 1866. 

On the 25th November 1861% Mr. Philippe 
Gaston Martin Moncamp. proprietor of a large 
warehousing establishment, in Port Louis, known 
by the name of the *• Etablissement Breton- 
nache," let a part of it, for the terra of twenty- 
one months, to Messrs. Barbier & Co., at the 
monthly rent of ^300. 

On the 5th October, 1861, Mr. Floris Bouffé 
advanced to Mr. Moncamp a sum of $5,307 75c. 
corresponding in amount with the rent at that 
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date payable for the remainder of tlio lease, un- 
der deduction of interest. 

In security of this advance Mr. Martin Mon- 
camp assigned to Mr. Bouifé the price or rent 
of the lease made to Barbier and Co., so far as 
due, commencing at the 1st December 1864. It 
was stipulated that Bouifé should be entitled to 
payment of the rent " directement " from Bar- 
oier & Co., and should deal with the rent ''comme 
chose lui appartenant." being placed and subro- 
gated " dans tous les droits et actions résultant 
du dit bail." 

To this assignment Mr. Alfred Barbier inter- 
Tened as the responsible Manager of the firm 
Barbier & Co., and declared that he was satis« 
fied with it as well and duly intimated to him 
and that he had no attachment in his hands, or 
any other impediment to its receiving effect. 
Barbier further declared : " qu'il reconnait pour 
" sincere et véritable le bail ci-dessus relaté, et 
" qu'il s'oblige en consequence à payer, chaque 
" mois, à M. ïloris Bouffé, directement, le prix 
" mensuel de ce bail." 

On the same day, viz : on 5th t)€cember 1864, 
Mr. Moncamp declared in a writing formally 
deposited witb a Notary, of the same date, 
'* comme condition essentielle du transport fait 
'' nar lui à M. Bouffé, par acte do Me FeltO) 
•* Notaire, en date de ce jour, du prix du bail de 
•* partie de l'immeuble ** Bretonnache " loué à 
<< MM. A. Barbier & Cie., que, si pour une cause 
" quelconque MM. A. Barbier & Cie venaient à 
" ne pas payer tout ou partie des loyers trans- 
" portés, ou, si mieux u n'aime, s'adresser au 
" cédant personellement, de garder, à titre de 
'' bail a loyer, la portion ci dessus décrite de l'im- 
•' meuble loué a Messrs. A Barbier & Co. 
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** Dans ce cas, ce bail ne devra pas excéder 
trois années consécutives, du jour où Messrs. 
A. Barbier and Co. auront rendu l'immeuble en- 
tre les mains de Mr. Bouffé, qui pourra sous — 
louer le dit immeuble auc prix et conditions 
qu'il jugera convenable, pour, sur le prix des 
loyers, se payer de tout solde qui pourrait à ce 
moment lui être dû et aussitôt que le dit sieur 
Bouffé aura été intégralement payé en capital, 
intérêts et frais, s'il y a lieu, il devra renore le 
dit immeuble au dit sieur Martin Moncamp 
cédant, qui sera alors tenu d'exécuter pour 
le temps qui en restera à courrir, tout bail 
au'aurait pu faire Mr. Bouffé, en exécution 
des conventions ci dessus. 


'' Les frais d'enregistrement des présentes, s'il 
•• ^ a lieu, seront supportés par M. Gkston Mar- 
'' tin Moncamp. 

** Tout ce que dessus est accepté par Mr. 
" Bouffé." 

Of the same date, the same declaration was 
made, word for word, in relation to the portion 
of the BuljectB under lease to the Planter's 
Dock Company. 

On the ninth January 1866, a Declaration is- 
sued at the instance of Bouffé, claiming payment 
of the sum of $600, then due and unpaid, as the 


rents of the two preceding months of Novemboc 
and December 1865. 

On the 18th January 1866. Barbier pleaded 
not indebted. 

Mr. Martia Moncamp presented a Petition 
for Ces9io Bonorum, on the 24th January 1866, 
which was ffled on the same date. 

Subsequently, viz : on 21st February, Barlntt 
moved leave to add to his Plea these words tbit, 
even admitting that the said Defendants are in. 
debted to the said Plaintiffs as, by this latter d- 
leged, in his Declaration, there is now, in tks 
hands of the said Defendants, an attachmflol 
against the payment of the rent of the premiiei^ 
i.e. 'L'Etablissement Bretonnache' "oceapiedbf 
** them, which attachment must be removed be- 
" fore the payment of such rent can be claii 
*' from them, the said Deiendants, by the sai 
" Plaintiff." 

" And further why the said count should nc 
'* be entered of Eecord in this cause." 

The attachment here referred to bore the! 
mentioned date, 9th February 1866. and 
been laid on to secure payment of the torn 
;gl.l25 said to be due to Mr. Arsène Maioi 
sem, for 3 months interest on the principal 
of $50.000 lent by him. on mortgage, to Msi 
Moncamp, on the said property» by notarial ' 
of date 11th November 1861. 

Proceedings were taken, before the Master, 
the sale of the property, under a forcible ej< 
ment insisted on at the instance of one Arthi 
Siball^ as seizing creditor of the subjects 
question. 

This seizure had been denounced to the dc 
tor, on the 18th January 1866, Bouffé api 
and moved that the lease made to him should i 
inserted in the conditions of the " Cakkr 
Charges^ This was opposed on the part of! 
roussem, he was allowed to intervene and Ji 
ment was given by the Master refusing to 
the clause demanded by Bouffé. 

The deeds of 5th December 1864 were 
cr;bed, but not till the 6th March 1866. 

The different (Questions among the 
creditors of Martin Moncamp, came before 
Court, for determination, under : Ist, the 
of Bouffé against Barbier and Cy. ; 2dly, the 
tachmentby Maroussem, the validation of wb 
was moved for in Chambers and was referred 
the full Court; and 3rdly, an appeal to the Coi 
from the Judgment of the Master. 

J. L. CoLnf for Bouffé : Having advanced 
large sum of money to Moncamp, I secured ' 
repayment by taking a conveyance of the n 
due by Barbier and also of the lease itsd^ 
the rent should, from any cause, not be 
Barbier, the tenant, not only accepted the 
port to me, but expressly intervened and 
tof k to make good the payments to me; a^ 
had an accumulation or novation of my liii^l 
and a personal obligation by Barbier was 
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added to my other securities. C. N. VI, 1. 376. 
S. 1839.2.327. S. 1847.1.706. S 1832.1.286. 

He can have no defence against mj demand 
for the 2 months rent, as Maroussem's opposi- 
tion, which he desires to be allowed to add to 
bis pleas, was not laid on till long after my suit 
was raised. 

My right is farther protected by the option 
which I had, under the deeds of 5th December 
1865. of electing to continue as the lessee of 
the property. 1 exercised my right of choice on 
the 5th March last. I am now the lessee of the 
subjects in question and that for a period of 3 
years only. Such a lease is an act of ordinary 
administration and does not require transcrip- 
tion to be binding on third parties. (Ord. of 
1863 Article II §6.) The true nosition of Mon- 
camp and my client was this, that he did not 
transfer any rents to me ; he allowed me to sub- 
let and pay myself by setting off the rent. I 
am entitled to have my lease inserted in the 
" Cahier des Charges." Possibly an after ques- 
tion as to the effect of the lease may arise, but 
in the meantime, it ought to appear in the con- 
ditions of sale. 

The HoiroRABLE V. Naz, for Maroussem : 
My title is a regular mortgage over this proper- 
ty for an advance of g50,000 ; dated 11th No- 
vember 1861 and inscribed the next day. The 
lease in favor of Bouffé was not transcribed till 
the other day, and so. by our Ordinance No. 35 
of 1863, borrowed from the French law of 1855, 
ii of no avail against a third party like my client, 
having rights secured over the immoveable pro- 
perty, l^e §2 article 7. 

The rents were immobilized from the date of 
seizure. C. Civil Procedure 689 — Chauveau sur 
* Carré V. P. 584, and 2.287. There was here an 
attempt to sue for rents for more than 1 year. 
This \b specially prohibited by §7 of the 2nd ar- 
tide of the Ordinance of 1863. 

It is said that the assignment was onl^ a con- 
veyance of the fruits, not of the immoveable it- 
self ; but my security extends over the fruits, 
and beyond a period of one year, the assignment 
is invalid. The pretended right in Bouffé to exer- 
cise an option fell by the filing of Moncamp's 
Petition lor Cessio. After that date no election 
could be made. This pretended lease is just an 
underground attempt to defeat the Ordinance, 
. asto Inscriptions, by making a " transfer " of 
rents good wr more than one year. Teoplono, 
Transcription, Nos. 122, 201, 202, 203 and 205. 

P. L. Ch A8TELLIEE, for the Assignees of Lemière, 
asked to be put out of the cause, with costs. 

L. RouiLLABD, for the seizing creditor, abides 
by the decision of the Court 

JUDGHENT. 

It does not appear to us that there is much 
difficulty in arriving at a Decision in the case of 
BouflFé V Barbier. It will be observed that the 
Defendant Barbier intervened in the deed bet- 
ween Bouffé and Moncamp and bound himself and 


his firm, in the most express terms, to pay direct* 
ly to Bouffé, every month, the rent as it fell due. 
Instead of fulfilling his obligation by paying the 
two months rent of November and December 
1865, which is all that Bouffé asks in his Décla- 
ra' ion, he put in a general plea of not indebted. 
There was plainly, at that time, no reason what- 
ever why he should have refused to pay the de- 
mand of Bouffé, it was not till the niuth of Februa- 
ry thereafter that Maroussem laid on an attachment 
iu the hands of Fiarbier, for 3 month's interest, 
said to be due to him as a creditors, under a mort- 
gage of the subjects, dated in 1861 Hut till the 
seizure of the other mortgage creditor. Si: ally, 
was denounced to the debtor, which wai5 not till 
18th January 1860, tie rent couid not be immo- 
bilized, so as to become the p'^operty of the mort^ 
ga^^e creditors. Accordingly in any view and 
whatever may be the extent and nature of the 
obligations generally contracted to Bouffé by the 
parties, under the deeds of December 1861, the 
two months rent claimed by Bouffé must be 
awarded to him as against Barbier. 

In the action, theref^'re, at the instance of 
Bouffe V Barbier the order of the Court will be 
as follows : 

In the reference from the Judge at Chambers, 
Barbier will be allowed to add the plea, according 
to his motion, made before the Judge at Cham- 
bers and in the action itself, the Court finds in 
favor of the Plaintiff Bouffé with costs of suit and 
of the procedure at Chambers and with costs 
against Maroussem, on his interventiou. 

The question remaining between Bouffé and 
Maroussem are certainly of no small importance, 
and are not free from difficulty ; We have to 
consider whether the cession of the rents and of 
the lease to Bouffé, by Martin Moncamp, are 
such conYey'tnces as required to be effectual 
against a third party in the position of Marous- 
sem, to whom the property had been mortgaged 
for a very large advance byjhim to the proprietor, 
in the year 1861. Now the solution of this ques- 
tion depends upon the precise legal nature add 
effect of the trans tctionoetween Bouffé and Mar- 
tin Moncamp, bearing the date of the 5th Decem- 
ber 1861; (read clauses) Bouffé makes an ad- 
vance to Martin Moncamp of ^5,307, equivalent 
to the rents to be drawn from the subjects 
during the currency of the lease, calculating inte- 
rest at the rate of 9 oio. In security of the 
sum so lent to the^ proprietor, the latter trans- 
fers to Bouffé the rents of the whole term of the 
case, i. e. for some 21 months still to run. Now, 
had the deed stopped here, there is little doubt 
but the " cession " would have been struck at by 
§ 7 of Article II of the Ordinance of 1863, for 
amending the laws as to the transmission and 
mortgaging the immoveable property. That sec- 
tion enumerates among the deeds which must be 
transcribed if they are to operate against third 
parti' s : " Every deed or Judgment establishing 
'' discharge or transfer of rent not due at the 
time under any lease whatsoever of house pro- 
perty, when the amount thereof exceeds one 
year's rent. 

So far at least, therefore, as the conveyance of 
rent by Martin Moncamp to Bouffé exceeded the 
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rent of one year, the assigament would be iora- 
lid and ioeffectual to b^r the right of the mort- 
p[agec, after the rents should have been immobi- 
lized. But the assignment of the rents was by 
no means the whole of the security for which 
B)uffé stipulated and which he obtained when he 
made the aiyance to Martin Moncamp. The 
agreement of parties went a great deal farther and 
it was stipulated as an " e^^sential condition " of 
the agreement " que si pour une cause quebon- 
" que " (read clauses.) 

Now, h'îs the condition been purified on the 
existence of which these covenants were to come 
into operation P 

Undoubtedly they have. The rents will not be 
paid to Bouffé, under the assignment, except to 
a very small extent ; so, that portion of his secu- 
rity has virtually come to nought, and the condi- 
tion on which the right of lease was to open, now 
exist, viz : that Barbier has failed to pay a part 
of the rents assigned, Bouffé is entitled to hold 
the sulijcot ns tenant for*a term not exceeding 3 
years from his getting possession from Barbier, 
and to the effect of securing payment of his ad- 
vances, intert sts and expenses. Now there was 
nothing unreasonable in Bouffé taking such a se- 
curity for repayment of the loan made by him to 
Martin Moncamp. Is there anything, in the cir- 
camstances of the parties or of the other creditors 
ot Martin Moncamp, rendering such a security 
ineffectual ? As to its duration there is nothing 
excessive. It cannot last for more than three 
yeais, for, by Ordinance of 1863, such leases do 
not require transcripuon, to be effectual against 
3rd Parties : " Leases of House property," not 
duly transcribed, shall be *' maintainable against 
" 3rd Parties, for any period not exceeding three 
" years." 

It was argued that, to give effect to this lease, 
would be to make an assignment of rents, not 
due at its date, effectual for more than one year, 
in the face of the enactment of the Ord. of 1863. 
But this is ijot the case. It is only when the 
assignment of rents ceases to be effectual, that 
the lease come into operation and it connot en- 
dure, in any state of matters, beyond 3 years from 
its commencement « r for such shorter period as 
may enable Bouffé to get repayment of the ad- 
vances made by him. There is nothing, in all this, 
opposed either to the letter or the spirit of the 
Ordinance of 1863. 

It was further argued, on the part of the mort- 
g ige creditor, that Bouffé could not make his 
election and fall back upon th-* clause entitling 
him to hold llie subjects in lease, after Martin 
Moncamp had filed kia petition for Ce^sio Bono- 
rum. But we do not think that the filing of the 
petition in Oessio had any such effect. The Es- 
tate of the Insolvent would pass to his creditors, 
under all the lawful burdens which he had im- 
posed upon it, and the very fact of his in olvency 
rendered it the more necessaiy Ihat Bouffé, or 
his own protection, should look to his securities 
connected with the immoveable subjects in ques- 
tion, the only thing he had then to rely uj on for 
repayment of his advances. 

We, therefore, annul the attachment laid on by 


Mr. Maroussem, with coâtff, and in the Appeal 
from the Decision of the Master, we allow Mr. 
Maroussem to intervene in the proceedings, sus- 
tain the Appeal and order that the lease from 
Martin Moncamp in favor of Bouffé, for 3 yean, 
from the lease to Barbier, be inserted in the con- 
ditions of sale of the immoveable subjects in ques- 
tion, with cotta to Bouffé. 

The Assignees of Lcntiiere, for whom Mr. 
Chastellier appears, are put out of the cause, with 
costs. 


SIPBEME COURT. 


PWVILEGE nr TEHDEUB, — HTPOTHèQUE,— BS- 

KOUTELLEMENT n'DfSCEIPTION, ObDSB, — 

BOBDEBEAU 3>E COLLOCATION, — ApPBL d'TO 

Jugement du Masteb, — C. Civ. Abts. 2154,- 
2108,— C.C.P. Abt. 834. 

Le créancier êubrogé aux droits d'un vendeur perd 
ton droit de suite sur VimmeubU v^ndu s'Û u*ê 
point renouvelé son Inscription dans les dix aas 
de sa daiCy tnétne Vorsqu'il a été colloque à VOr- 
drefait sur une seconde vente du même %mme$i^ 
hle qui a été transcrite et qui a moins de dix «i* 
nées de date- 


VeNDOB'S PBITILEGB, — MOBTOAGE.— BESBWli 
OP nWCBIPTIOK. — •* ObDEB,"— •• BOBOSBEAT 
DE COLLOCATION," — APPEAL FBOM MaSTEB*!: 

DECISION, -ce. Abts. 2,154-2,108,— C. C.P. 
Abt. 834. 

A holder of a vendor's right who had received • 
^'Bordereau de collocation " on the sale ofanSs^ 
tate, having failed to renew his inseri^tûmfi^ 
more than ten if ears and till after the sale to (Mil 
parties had taken place, was found to hme M 
his inscription among the tnortgage creditors^, 
the Estate, 


EORTIEB,— Plaintiff, 

Versus 

WIDOW DIOBÉ & Obs.,— Défendants. 


Before : 

Ills Honor the Chief Judgb. and 
His Honor Mr. Justice Bestel. 


P. L. Cuastelliee,- 
A. J. Colin, 
E. LECLÉzio,yttnr., ■ 
V. Boullé, 


-Of Counsel for PlainûC 
-PlaintifTs Attomej. 
0Î Counsel for Wii Di 
-Attorney for the same. 


Wth October, 18ML' 
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This was an appeal from the Decision of the 
If aster, in the " Ordre *' of the aale price of the 
Biiite " Lei Salines.'* in the Disttict of Black 
Biîer, boagbt at the Bar, on the I2th September 
1863, bj Madam's Auguste Boileau, for the price 
ofj[22,000. The property was 8o!d by levy aa 
against M. Joseph Diore. The Appellant Por- 
tier's claim had been rejected bj the Master, on 
the ground that his inscription had not been 
reoeired within 10 years of its date and that, 
therefore, his right to take any place in the rank* 
iog had fallen to the ground. 

Tbe&cts were these. The Estate " La Sa- 
&w" formerly belonged to the late Mr. Fortier, 

Hither of the Appellant. 

On the 26th February 1836. Mr Fortier Senior 
•old it t> the late Auguste Boileau and m the 
deed of sale there was a subrogation of payment 
. of part of the sale price to his son, the present 
Appellant, in satisfaction of his legal Mortga^fe 
and other claima which he had agaiust hia father. 

On 12th July 1844, Fortier took an inscrip- 
tion with privilege of vendor. On the 10th De- 
cember 1843 the Estate was sold by levy again^t 
Boiiean and purchased by Joseph Diore, for 
120,000. 

On 12th July 1847 an " Oidre" on this sale 
price was closed, in w>ich Fortier, the Appellant, 
wii ranked has holding a *' créance privilégiée " 
■fcrthe sum of ;g5,082.92, and received hi* *• bor- 
dereau de collocation " on 16th Jun*^ 1818. 

I Oq 10th December 1863, Diore, in his turn, 
I vas ejected by levy, and the Estate was purchas- 
\tahj Madane Boileau. This sale was trans- 
cribed on I8ih February 1864. Fortier produced 
at the ** Ordre '* and he renewed hia inscription, 
tut not till the 8tb March 1865 On occasion of 
Ibis last sale in 1863, Madame Boileau, the p^r- 
dttser, as a'ceady stated, transcribed her title 
and thus was fallowed by the usual " inscription 
d'office." The claim of Fortier, as we have seen, 
vas rejected by the Master, on the ground ti.at 
kis title had never been renewed, or, at all events, 
^d not been renewed till after the eipiry of ten 
^rs from its cate. 

I P. L^HASTEiLiEB, for Appellants.— It must 
^obst-rvcd that my client holds on original ven- 
dor*a right valid and effectual before the sale to 
ÎWoré. How can Dioré's creditors compete with 
B'm, when Di-re, himself, was ejected for non- 
payment of his sale price. Ii is su id that my 
riaim is ttruck at by Art. 2,154 of the Ciyil 
Code which rcqtiired that an inscription be re- 
newed every ten years, but there are exceptions 
k> this ease, aiid my case is within the exceptions, 
all Authors are pgreed that when the inscription 
bts produced its effect, no renewal is required. 
Bee GiLBEBT, No. 14, on the Article and folio w- 
!Bg numbers where a mass of Authorities is col- 
led. I& ia uo doubt a question very much con« 
tforerted to fix the point of time when the effect 
bs been produced ; but my client stands here in 
i most favorable position aa in the judicial con- 
Inet implied in an Order before the Ma^ter. I 
[ot Judgment in my favor, settling my rights aa 
>o all the world, and giviog me an indispntabla 


" droit de preference. ** Tboploko Privi et 
Hypoth. V. Ill, No 717, 720. Part. II, 1054- 
1056.--ZA.cnABia V. VI. Page 223 — Dallojs» 
Kepert Priv. & Hypoth. Pige 301, No. 7. C. 
No. 2.1 2Ô9. Secondly. Admitting that I waa 
bound to renew my inscription, I did so in March 
1865. and that waa not too late to secure me in 
all I ask, viz : ** a droit de preference»' I do not 
chim any " droit de euite." I wish to exercise 
no r* aolutory action whatever ; I am a privi- 
leged not merely a mortgage creditor ; Inscrip- 
tion is only necessarv to set my ri/^ht in motion* 
It exists ^«r «tf C. C. 2.095, 2,096; TnoPLoNa 
Vol. I. No. 266, Part III, page 295, No. 250. 
This author points at a distinction, viz : The 
*' droit de wile " which may be lost, and the 
** droft de preference '* on the prie. The latter 
is all I coutf nd for. There is no attempt to seize 
t&e property. We are merely creditors atrug- 
ling for the division of the price of the iHuds 
which have been aold. Dalloz Priv. & Hyp 
Chap. 1, No. 4. 

But, it will be said, we have not transcribed our 
title in terms of Article 5, 6, 7, 8 and of the 
Ordinance No. 36 of 1863. which came into ope- 
ration, on Irt June 1861. bat we are not under 
Article 6. The second part of it covers our 
case. Then it will be said that we did not ins- 
cribe of new within the 45 days allowed by the 
Ordinance; but whst is the legal penalty of such 
an oiiiisiiioti p simply that the *' droit de suite " 
is lodt ; but wc nA nothing of that kiud, we wish 
to exercise no resolutory action ; all we ask ia a 
right of preference in the distributi n cf theaale 
prire ; the object of < hn Ordinance is only to 
protect 3rd partie:^ ; this is very clearly shewn on 
reterence to A rt. 23rd of the Ordinance ; we do 
n* t ask to interfere with them here, and tite Court 
will not extend the operation of any penalty. 

In the 9th article of the Ordinance it ia said 
that, nt the date of adjudication, an Inscription 
has produced its effects ; this bears on the first 
head of my argument. 

If I should fail oa those two grounds, I have, 
stiM, another. I contend that the inscription of 
the title, by Madame Boileau, '* d'office " secures 
the right of my client. I hold, againsi Joseph 
Diore, a vendor's claim. It was duly recognized 
in the " Ordre" < f 1847; Transcription preserves 
the claim of a vendor. C. C. 2,108> Dalloz'* Ju- 
risprudence Générale," é2.2.96 ; 39.2.68 ; 33.2.6 ; 
37.2. 160 and 188. 

J. Colin, for Widow Fonda ornière, an inscrib- 
ed creditor : Fortier's right is bad in Law. The 
dates are all important, (liecites oates.) A pri- 
vilege is a quality which may bo lost by not ob- 
serving the ruleti of Law. Inscription, no doubt,, 
gives a " di*oit de suite,*' but, if it iS lost, the 
quality of the claim cannot preserve it in force» 
Till inscription or transcription the claim did nol: 
really affect the Kstate. C. C. Article 2,106,. 
2,108. 

While the property remained in the hands of 
the orinal purchaser, Fortier wouM not Lave re* 
quired to r i>ew, even after the lapse of 10 years. 
ThiB,althoash forme ly disputed, may be now ad- 
mitted, a N. 8. 1. 829 ; 25. V. 32. I. 151 ; S. Y. 
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46. 2. 443. But the Estate passed into the haods 
of a stranger, Dioié, io 1845. Fortier's position 
was, I admit, still a good one, and he got a war- 
rant oi collocation in 1848. A considerable lapse 
of time took place ; Fortier^s position was still 
good, but there were risks which he had the 
means of avoiding, if he had taken care. On the 
iSth February 1864, when transcription took 
place, he had 45 days, but he did nothing till 
March 1865. Now, things were altered, the for- 
mer purchaser is gone and a third party is iu the 
field* Originally no claim was effectual if not 
transcribed or inscribed, lu.prudent vendors of- 
ten did neither, and were driven to use the reme- 
dy of a resolutory sale. The 834th Article of the 
Civil Code of Procedure applied a remedy. 
Fifteen days were allowed, to inscribe, after the 
deed of alienation of the property. Publicity is 
the all important element. There is a second 
eonditioo, viz: That before expiry of ten years 
from its date, the iD8cripti'*n of a inortgnge must 
be renewed. The penalty of neglecting i h is is i he 
loss of the position of a creditor of the Estate. 
Tboplong. Priv ; et Hypothèque. Vol. 1. No. 
286. 

The fact of a ''Bordereau de collocation*' being 
issued gives no additional strength to the case of 
the Appellant. C. N. 5. 1. 403 ; Ibid 2. 256 S. 
83. 2. 426. C. N. 9. 2. 83 ; S. 45. 1. 53. Dub-ln- 
xoir,yolume 19, No. 171. — Persil. Priv. et Hyp. 
Ko. G ; — Grenier 2. 377. S. V. — Cassation 47. 
1» 59 ; here, Troplonq, himself, gave the conclu. 
wons. S. V, Cass : 53. 2. 406 ; S. V. 34. 2. 
160. 

6. OuiBERT, for Madame Joseph Dioré : The 
Appellant's daim may put mine iu jeopardy, so, 
I most oppose it. It may be that the local Or- 
dinance of 1863 h#s no bearing on this case, as it 
came into operation only in June 1864, i, e. after 
all the important dates in the present case ; but, 
that wouhi only send us to the older Law. There 
are two questions. Is Fortier's right still effec- 
tual, or is her inscription wiped off P I say it is 
gone, for, privileges require inscription. In 
Franc»-, the seller must, now, inscribe wthin fif- 
teen dnys of the Estate passing into the hands of 
a third purty, or he loses his rights. Troplono 
1. No 284. An "Ordre" only covers things as 
they S ire at the date of the sale and moment of 
adjudication. 

There were four parties in the first ''Ordre," 
three of them have been paid off, only Fortier, 
the Appellant, remains unpaid, but our claims 
were not then in existence. Dalloz (Priv : 
ft Hyp : No. 1,678) is not quite of the same opi- 
nion as Troplono, but he says that it is not till 
after the closing of ihe ''Ordie" and the delivery 
of the ^'Bordereau'' to the cre^litors that the 
mortga&;e can be said to have rei eived its effect. 
Bereral eminent writers contend tHat the rights 
of parties are fixed as at the moment of the adju* 
dication. This is generally quite true ; but in 
the present case, the rule cannot apply, as our 
debts wi-re not tl^en in exist»nce. Troflong V. 
Ill, Nos. 720, 725. If* the inscription is not re« 
newed the « hole hypothecary sjstem of the Codb 
would fall. Grsniir, V. 1. No. 113.— Pont, aj) : 
Art. 2, 152 § 5. Dalloz, Bepertoire Priv : & 
Hyp ; No. 1678. 


It is farther argued that Fortier's irscriptioQ 
io 1865 is sufficient to preserve his "dimtde 
préféreuce," which i« all that is asked here. But 
a sale by a purchaser purges the right oft ]>rs 
vious seller. Troplono, a d : Art. 2, 106, T. 1. 
on inscription, after the secona sale, is usele». 
Ihid Nos. 279. 282. 

The third point urged by the Appellant is on» 
tenable. It is contended that the inscription ti» 
ken by Mrs. Boileauin 1863, ^e^èrvedhisriitbti 
but the Appellant had nothing whatever to do 
with that sale ; his right had fallen, before its 
date. 

Counsel also relied upon the follbwin? Attho» 
rities. Tboplono, Pnv : Volum»» 1* No. 2W 
flw,— Dalloz. Repert . Priv : Sf Hyp : § 66.- 
Troplong, Transcription, No- 294. 

E. Leclbeio, junior, for Widow and Heiitit 
Pierre Dioré: ÀJ y clients are subrogated in t««* 
dor's rights. Iu the mean time and at the prsNtt 
moment, I have no direct interest in the preivt 
discussion. 

"W. Nkwton, for Albin Dioré : Mj; client isa 
son of the original purchaser, he claims oo tbi 
legal mortgage. The only point I rtqoiro ti 
argue is the first ground attempted to be msiSy, 
tsined by the Appellant. 

Before a hypothèque ean receive full effedil 
submit that actual payment is required. PuUici^ 
is all in all, and here there was no renewal ad 
therefore no publicity ; a lapsed inscription is s^ 
tirely without value, Troplong, V. III. No. 7lt. 

P. L. Chasibllier, in reply : On the oUnt 
side, the real nature of my claim is not attendA 
to. It IS a vendor's right. It is admitted thsttf 
I had inscribed, within 45 days of last salait 
should have been all safe. 

The great point is, did my inscription 
effect p I say that it did, as I got a warrant 
payment. The Judgment of the Court of 1h|^J 
louc«e, Dalloz, 31. 2. 28, is I contend, 
tho' Troplong is against it. My inscripti<Ni| 
1865, was before the last ' Ordre ' and I 
only, a right of preference : no right to 
cate the E>tate. Both salee here were tran 
and transcription gives as great publiât/ 
inscription, and a purchaser should search h 
registers, equally, before he buys— PoBi, Hi 
249.275. — DelvincOurt, VIII. Page 28&- 
Dalloz^ 28.2.249. 

THE COUET. 

By the well known article of the Citil 
viz. 2,154, the Inscriptions of Mortgages nust 
renewed within 10 years from their date, 
wise, as the Law expressly says^ they sbsJl 
to be effectual. 

Art. 2,154. — ** Les Inscriptions conserreDlJ 
'' potheque et le privilège pendant dix ai ' 
" compter du jour de leur date; leur e&t 
" si ces inscriptions n'ont été renouvelées 
'' l'expiration de ce délai." 
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It is QDDecessary to go into the reasons of this 
liw which is fooD^^d oo very obvious grounds of 
puUic policy ftod coBTeniencj. The rule is ap- 
piicable to Mortgages of every description, even 
to those tskeo " i office " by the Conservator, and 
to the lega) mortgages of married women, minors 
^. fiut« on the other hand, when the mortgage 
hu produced its effect, a renewal of theiascrip- 
tioaisnot required. Thii maybe said, in one 
Beosa, to be a self-evident proposition, for, when 
the mortgage has produced its efiect, the matter 
is at an end and the inscription is no longer re- 
paired but the practical application of the legal 
priodple to the ever varying facta of particular 
cassis attended with much difficulty, and very 
grest difference of opinion is to b^ found amongst 
the leading Fbjskcu writers, on the subject. 

Let Ds take the case where the difficulty most 
frequently arises» viz, when the immoveable pro- 
perty of a debtor has been seized, and it becomes 
' necessary to fix the respective rights of parties 
iaterested in it. At what point of time in the 
proœdure shall it be said that the right of an in- 
leribed crediior has so far received effect, that he 
ia no longer subjected to the rule that if he does 
Bot renew his inscriptiof», he shall lose the bene- 
fit of I he position which he holds among the 
mortgaged creditors of the debtor. Some wri- 
ters have »aid that the point of time is the date 
of thf denunciation to the common debtors ; some 
have maintained that the date of the notification 
to the creditors by the^public announcements re- 
goired by the Code of Civil Proc£I)U£s. is the 
p |eriod ; some that the date ot adjudication to the 
I porcfaaser, is t^ie time \ some that the '* Ordre " 
must be o»i6ned and the '' Bordereaux " delivered 
to the crt* ditor» before the Mortgages can be said 
^ to have received effect; while other writers 
; DaÎDtain, certainly a very safe opini>*n and 
which will neces^^arily cover every case, that 
: till actual payment has been made to the cre- 
ditor, the mortgage has not received full effect 
I tod a renewal of the inscription is necesnary. if 
Lihe ten years i-hould expire in the meantime and 
,1iefore the creditor has actually got payment of 
Ilia mon^y. We do not m^an to Fay that cases 
,lQay not occur when something short of actual 
ptayment of the mortgage is not in the eye of the 
Law to be held to give full effect to the mortgage 
' tad render it unnecessary to have it renewed. It 
I l&ay be that there are no parties in the field but 
i. the creditors existing/ at the date of the first and 
\ only sate, and that so fur as they are concerned, 
Ik may fitly and properly be held that their rights 
tre finally determined Jby what has taken place in 
the ** Ordre " and among themselves, tho' the 
amount due to each has not actually been paid. 
We shall not attempt to lay down any absolute 
rale as applicable to all cases. The great variety 
of opinion among so many eminent writers shews 
' u the danger of doing so. 

Well, then, to come to the present case with 
^hich we have to deal, 'it is admitted that Mr. 
Fortier, the holder of a vendor's rights, on the 
occasion of the first Order following upon the 
ttle to Dioré, received " bordereau de colloca^ 
> "On " for his share of the sale price ; Fortier did 
not renew his inscription till after the lapse of 10 
fo&rs, and till a fresn sale had been made to third 
parties, and a new Order opened, the ordinary ef- 


fect of which is, of course, to purge the Estate of 
all encumbrances. 

In the new Order which is at present before 
us what is Fortier's position ? We have now a 
total change of situation. We now find in the 
field new parties, creditors holding mortgages 
under the first purchaser Dioré, or interes- 
ted in his succession. How can they be bound 
in any respect towards Fortier, of whom they 
knew nothing, and were bound to know nothing? 
For, however strong his position originally was, 
he has not maintained it by keeping up nia in- 
scription, by the renewal required by Law. 

But Fortier, or those acting for him, had the 
remedy in their «jwu hands, if they had kept their 
eyes open and taken advantage of the safeguards 
which the Law itself provided for persons in their 
position. Fortier's rights were in jeopardy by 
the second sale to Madame ^oileau, but; ho had 
hia remedy. By the combined effect of Article 
2,108 of the Civil Codx and Article 834 of the 
C«>DE OF Civil Pbooedimle, a creditor, in the 
position of Fortier, would have been protected by 
the inscription of his title, within a certain num- 
ber of days after the sale to Madame Boileau. 
But, unfortunately for his interest, no such step 
was taken. It is of little moment, in our opi- 
nion, whether the Ordinance No 36 of 1864 
(taking efiect from 1st June 1864) should be held 
applicable to the present cace or not ; for, Fortier 
did nothing whatever, in the way of renewing the 
publication of his right, tiU 8th March 1865, and 
notwithstanding the ingenious pleading of Mb. 
Chas rELLiBB, WO are unable to perceive anything 
in the Ordinance, to assist his case. 

It was strongly urged that a vendor's right is 
preserved by transcription, and that there having 
been transcription of the sale^n the present case, 
Fortier's interests must be held to be saved But. 
as there were two sales of the subjects, we must 
enquire what transcription is here alluded to. It 
is I be transcription of the sale to Madame Boi- 
leau ; but, to that sale, Fortier was an entire 
stranger. The real meaning of the Law, here* 
appears to us to be very wi 11 stated by Paul Pont, 
in the following passage ot his treatise *• des Pri- 
vilèges et Hypothèques." Tit ; XVIII No. 266 : 

" Le privilege du vendeur se conserve donc 
" par la transcription. Mais la transcription de 
" quoi p La Loi nous le dit en termes exprès, 
'* la transcription du titre qui a transféré la prO" 
" vrtété à Pacquéreur, et qui constate que la tota- 
*' lité ou partie du prix est due au vendeur. GVst 
" donc bien mal entendre la Loi que de décider, 
'* comme Ta fait la Cour de Bruxelles, que dans 
*' le cas de deux ventes successives d'un immeu* 
" ble. la transcription faite par le second acqué* 
^* reur, de son contrat d'acquioition, conserve le 
' privilège du premier vendeur qui n*a pas fait 
'' transcrire, ti le deuxième contrat moLtionne le 
'' premier et la créance du vendeur originaire. 
'* Evidemment, dans les termes comme dans l'es. 
" prit de la Loi, le vendeur assure son privilège 
'^ par la transcription de son propre contrat, et il 
" ne saurait le maintenir par la transcription 
*^ d'un contrat qui lui est étranger. La Cour de 
" Cassation a dit, en d'autres termes, mais avec 
*' une exactitude parfaite, " que " le privijège du 
<' vendeur ne se conserve que par la transcription 
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'* dm contrai d'où il rêtulie efc non par celle des 
" contrats iiltérîears." 

This Appeal mmi, tlierefore, be diamissed, with 
eoeta. 


SITREHE CWBT. 


Quittance mutuelle et bkchaboe, — Obdbe, — 
'• Appel d'iw Juoemekt du Master. 

Terme* étahliusant une décharge mutuelle entre 
deuxfrèree et s^opposant à ee que Us créancière 
deVun d* eux puissent exercer aucun droit contre 
, Tmttre, par la suite. 


AfUTUAL ACQU1TTAKCE AKD DIBCHABOE,— " Ob- 

DBE," — Appeal fbom a Judgment of the 
Master 

Terms of a mutual discharge Between itoo brothers 
which was Md to prevent the heirs of one of 
them, afterwards, claiming as a creditor of the 
other* 


Widow PIERHE DIORÉ 4 Obs.,— -Appellants. 

Versus 
JOSEPH DIORÉ & Ux. & Obs.,— Bespondents. 


Before : 

His Honor the Chief Judge and 
Hîs Honor Mr. Justice Bestel. 


E» Lkglkzio Junior, 
V. Boullé, 

O. GUIBEBT, 
£. DUCBAT, 

J. L. Colin,*) 
W. Newtox, ) 


Of Counsel for Appelant. 
-Appellant's Attorney. 
-Oi Counsel for J. Dioré 

&Ux. 
-Attorney for the same. 
-Of Counsel for contesting 

creditors. 

IGM October 1866. 


The questions k twecn the pnrfc'ea arose in the 
distribution by way of an •• Ordre " of the sale 
price o^ the Estate " Les Salines *' sold at the Bar 
against Joseph Dioré, the proprietor, on the 10th 
October 1863, to Madame Boileau, for the price 
of 122,001). 

Before the Master, the Widow and heirs of 
Pierre Dioro were hf Id not to have any right of 
collocation on the Estate of Joseph Dioré, and 
that, on the ground that any claim, which, Pierre 
Dioré may have agaioet Joseph Dioré, was settled 
by an agreement entered into between those two 
parties, on the 9th September 1850, whereby they 
gif d each other a full discharge of all claims and 
debts whatcTcr. 


The Widow and Heirs Pierre Dioré Appealed. 

E LfiCiEZio Junior^ for Appellant: Joiepli 
and Piern^ Dioré were brothers. There were t« 
conditions in the deed, before the mntiul dii 
chnrge was complete, viz : 1st the sale of t1 
*' Boulangerie Dioré,*' and secondfy, the sile 
Jo9eph to Pierre, of his share in their mother^ 
Babet Dioré*s succession. 

The second condition has been accompliibelj 
the first has not been properly carried out, 
although the Bake-y has been sold, it is coverej 
with inscriptions of mortgages. There is no doul 
a latter writing of 12tb November 1860, ssl 
ecribed by Joseph Dioré. in which he n| 
that by iUe sale made to Pierre, of the Bakei 
and the *' justific-ition que j'ai à lui faire 
** paiement de tous les titres* sommes et 
** leurs" in which Pierre had engsged biaia- 
for the Bakery, all c'aims are mutually cl( 
and the writing goes on to say : *' En con^éqi 
'' ce, je m*oblige à lui faire, sur sa première 
" quisition, remise de tous documents, titrea 
" pièces qu'il lui conviendrait de u^e réclamer,] 
** iativemeut aux affaires, et qui, dans tous 
*' cas, se trouvent annulés par le présent." 

" Après laquelle jastifîcation, seulement, 
" pourrai requérir de &1. Pierra Dioré quittar 
" et main levée de créance qu*il a contre mol'' 

It was Joseph who should bave got the jui 
cation. He had the real interest to do so, 
Pierre, and so the claim of the latter is Dot 
tingoished bj those writings. 

J. CoLiK, for the Widow Fondaumîère : I oj 
pose the collocation of the Widow and Beira 
Pierre Dioré, but I do not take an active posit' 
here, as the case will be fully stated by others. 

O. OuiBEBff, for Mrs. Joseph Dioré separati 
in property from her husband : I say the otl 
parties have no claim here. All matters were 
nallv settled between the brothers in 1859, 
the def d already referred to. The allegatioo 
certain burden» exist on the bakery is irrelet 
and in acy view, there is no proof thai tl 
exist. 

As to the second writing it is qpite cl< 
Pierre was to take the first step. The paper i 
to be delivered *' sur ea premiere réquisition." 

■ 

W. Nbwtoit, for Albin Dioré, son of Josej 
Dioré : My client had a legal mortgage on 
subjec'S and he gave a " main levée " in virtue* 
a first agreement. He was no parly to the 8< 
writing. 

LsoLtzio Ju-nior replies : There wa« no aucb 
" main levée " by Albin Dioré, as is now alleged. 
He did not sign it. His inttKst was quite a 
special one. If he had intervened it would haftt 
been with all guarantees. I produce Certificates 
of Inscriptions on the property. JPrimaJkie, 
that is enough. 

Segardiog the papr r of 1860 the words *n 
sa première réquisition " occur in the middle af 
the deed. The whole writing must be Rid t» 
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diicover the real meaoing of the parties ; Joseph 
Dioré 18 fit Onsio Bimarum^ ana to, be cannot 
oike the neceaaary justification. 

TH£ COURT. 

It appears to us that tte Judgment of the 
Master must be affirmed. The writing of Sep- 
tember 1859, expresaly bean that the parties 
|afe each other mutual discharges and acquittan- 
ces of ererj thing whatever existiug l>etween 
tbeiDy up to that day. The Bakery was to be sold 
to Pierre, and Joseph assigned to him bis share 
in the succession of their mother, Babet Dioré. 

The othe» clauses of the writing are quite con- 
nateot with what is said at tbe commencement, 
that they had really and truly settled all claims. 

* Then, in the writing of 1860, given by Joseph 
to Pierre, it is said that no claim remains between 
them, and Joseph undertakes on the j^r^mi^^ ré» 
jmtiHoH of Pierre t ) send him all the documents, 
"titres" and papers which he would ask from 
Urn, relating to their affairs, and which are an- 
nulled by tbe present writing ; after which justi* 
fication only, it was that Joseph could insist on a 
discharge from Pierre and a " main levée " of the 
debts wnich be owed him. The writing may be 
tomewhat awkwardly expressed but we think that 
it was incumbent on Pierre Dioré to take the firat 
step to have a formal settlement by getting up 
all the papers from his brother, and that if he did 
not do so, he cannot allege that there was no set- 
tlement at all, in the face of the leading and posi* 
tive declaration in both papers. 

The appeal is dismissed with costs 


BAIL COURT. 


DeTOTTBKKMEirF,— Fbsutë pab tImoiks, — Appel 
BT JuoïMBirr DE Maoisthat de Distbict,— 
Obd. No. 35 dk 1852- 

Sur une aecunUion de détournement d'un objet 
dune valeur de plue de l&Ofce. il nest juu né" 
eeuairef en matière criminelle^ qu'il exiete un 
eommeneement de preuve par écrit, pour donner 
lieu à Taction. 

Crime,— Embezzlbmxnt,--Obal Pboop,— Ap- 
peal fbom covricTioir OF Dtstbict Maois- 
tbate,— Obd. No. 35 op 1852. 

In a charge of embezzlement of 50 eovereigne hand- 
edto a jeweller f to be made into a necklace, 
written evidence ie not required by the law and 
practice of Mauritius, 


GEEO AH,— Appellant, 
• Venue 
THE QITEENy-Bespondent. 

Before: 
His Honor the Chiep Judge. 


V. Oabbeav, • 
E. Macqust, - 
S. J. Douglas,- 

J. BOUCHBT, - 


Of Counsel for Appellant. 
-Appallant's Attorney. 
Of Counsel for Bespondent. 
-Attorney for the same. 


16/7» October 1806. 


The Appellant, an Indian jeweller, was con- 
yicted before the District Magistrate of Fort 
Louis, on a charge of embezzling 50 so?ereigns 
giyen to him br one Massanekan, to be made into 
a necklace, and sentericed under Art. 333 erf our 
^ Penal Code to 6 months' imprisonment aith la- 
bor and £1.5.6 codtn, and in default of payment, 
to 6 days additional imprisonuient. 

The Appellant had cotitended, in the Court be- 
low, that the amount* l>eiog above 150 francs in 
value, the charge could only^be maintained againat 
him by written evidence and that parole proof 
was inadmissable ; but the p*ea was overruled by 
the District Magistaate. 

y. Gabbeau, for Appellant, submitted written 
evidence was alone competent. Chauyeau it 
Helie. v. YIL page 887—2. There is no proper 
proof of fraud here. 

The Appellant might have returned the Articles 
given him to manufacture. There ought to have 
been a " miee en deiMwre^ Chauyeau & HiLiE, 
Vol YIL page 364. 

2o. The Information did not set forth a crime 
known in our Penal Code. It did oot state that 
the Appellant was to be reuumerated for his 
work, and we have not here, as they have in 
France, since 1882, the case of '' détournement '* 
where no salary or renumeration is to be given. 

S. J« Douglas, for Cbowk. — ^I admit that the 
French writers do require written evidence in 
cases above 150 francs, but this arises from a rule 
of French procedure that the civil remedy can be 
obtained along with tbe criminal prosecution. 
This i9 prohibited by our laws. 

2o. There is no such thing as a " mise en de« 
meure " in our criminal practice. 

do. The Information was n^ade in the usual 
terms|and charged embesslement, by a workman, 
of property given to him to be manufactured. 
That is enough. 

THE OOUBT. 

Tliere is no doubt that the French authorities 
in general, require, for the proof of cases of 
<< détournement," evidence in writing when the 
amount is above 150 francs. They do so on the 
ground that: " les formes établies pour le Juge- 
'' ment des questions civiles sont les mêmes devant 
" quelles que Juridiction qu'elles soient agitées ; 
" que ces régies dérivent de la Juridiction crimi* 
' nelle, il dépendrait de parties lésées d'éluder la 
" disposition de la voie civile, et en substituant 
'' à la preuve qu'elle à proscrite celle que Tin- 
*' atruction criminelle admet, eu general." (Chau. 
Tr AU & HiuE y. Yii. page 388.) Now in the 
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case before us we have no civil question at all ; 
we have a criminal prosecution really ad vindiC' 
tvmpubUcam and not involving any oiatter of 
civil right. Indeed» by our law, the two. caonot 
be combined in one prosecution. Seeing that 
this is the law in Mauritius and that in a charge 
of this nature fraud or dol is implied, I am unable 
to adopt the rule of the French law, that is to 
say that cases like the present, in a criminal 
Court, can only be proved by written evidence. 

The other grounds of appeal do not appear to 
me to be important. The charge was distinctly 
stated. The proceedings in the Court below were 
in accordance ttith the established practice, and 
the proof of the embezzlement was complete. 

Appeal dismissed, with costs. 


SCPREHE COURT. 


Société, — Associés et leue besponsabilité, — 
Màbchiê a fobfait,— Intëbëts payés sub 
comfte-coubawt. 

L* Associé quii à son entrée dans la société, accepte 
conjointement avec les co^associés, à forfait, les 
affaires actuellement pendantes, se rend par là 
responsable de tout ce qui aura été fait pour et à 
Voccasion de ces affaires, même avant son entrée 
dans cette société. 


Pabtnebship and liability of Fabtnebs, — 

AgbEEHENT " A FOEPAIT " (eventual BAB- 
GAIN), — Intebest on account cubbent. 

The party loho joins a firm and accepts jointly with 
the other partners **àforfoit" the affairs then 
being carried on, is deemed responsible for alf 
that has been done in and concerning such affairs 
and even for that which has been done before his 
being admitted a member of such partnership. 


MOTJRGA VATABOUET & Obs.— Plaintiffs, 

Versus 

BOULANGER, EOSTAND, and TENNANT, 

Defendants. 


Before: 

His Honor Mb. Justice Bestel, and 
His Honor Mb. Justice Colin. 


J. Colin, 
A. J. Colin, - 
A. Leoall, - 
E, DunviEB,- 


•Of Counsel for the Plaintiff. 
-Plaintiffs' Attorney, 
-Of Counsel for Defendants. 
-Defendants* Attorney, 


I 


I6/7i Octcher, 1866. 

The Plaintiffs, heirs of the late Mourga Yaya- 
boury, their father, now deceased, brought their 
action against the Defendants A. Boulanger, H. 
Bostand, and A. Tonnant, to recover the sum of 
;$64il .86, being the balance of an account curient 
between the said late Mourga Chetty and the 
Defendants. 

A. Boulanger and A. Tennant suffered Judg- 
ment by default, but H. Eostand pleaded to the 
action. Several pleas were put upon Record, 
but two only were in reality maintained. The 
DefendlsLut argued, in substance, that the debt 
was contracted before he was a member of the 
House ; secondly, that at all events, the Plaintiffs 
had no claim. It was also urged that interest 
was claimed against and should be allowed to 
the Defendants. 

J. Colin was heard for the Plaintiff and A 
Leqall for the Defendants. 

JUDGMENT. 

The Defendant Bostand was not, itistrae, 
a member of the House that contracted with 
the late Mourga Yayaboury, at the time that 
the first part of the account was run up between 
the House and Mourga Vayaboury ; out when 
he joined the firm, it was agreed that the three 
partners accepted " à forfait," be they profitable 
or not, the affairs and transactions then pending 
or being carried on. This is shown by the ar- 
ticles of co-partnery dated February 12th 1858. 
This transaction or series of transactions with 
Mourga Yayaboury was, it is shown, then being 
carried on ; and by his own act, the Defendant 
has chosen to undertake the liability, if any, 
which might arise out of it. There is, besides, 
other and very strong evidence to show that 
Eostand has assumed such liability. 

The second point urged is that the claim is not 
made out. TVe think it is made out, and made 
out directly against Eostand. 

An objection was also taken on the gromid 
that no interest was allowed by the PUintifi 
who charged interest. The Plaintiffs do not 
charge interest, that we can see, upon the valao 
of the goods sold to the Défendante ; the interest 
they have received in the course of the transac- 
tion appear to us to be interest upon soms of 
money received by the Defendants for Mooiga 
or paid cash, by Mourga, into the Defendants' 
hands. 

There are however two sums which were also 
paid cash by the Defendants to or for aoconnt 
of Mourga Vayabounr. Those sums are: loi 
$516 paid to J. & J. Brodie, on 28th July 1866, 
and {^200 paid to Mourga, himself, on 17th 
March 1857. Now, as this is an account car- 
rent, surely, if for money they received fieni 
Mourga Yayaboury, the Defend[antfl are ehaxged 
interest at 12 o[o, for 5 years \ the Defendûts 
were, on the other hand, entitled to charge in* 
terest at 12 op for 5 years, on sums they paid 
cash to or for Mourga. There is no i>rivate con- 
tract, as to interest, before us: this is qnito 
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nart from the items concerning goods and mer- 
cbaadize upon which wo find that no interest is 
eiiimedon either side. 

"Sow, upon those two sums, interest charged 
it the rate and under the same rule as {he Plain- 
tiffs daim it in their account, 


Would be: on... 
And on the sum of... 


••• ••• 


•• • •«• 


... 5616 
200 


. ;S300 

129 
Total ^429 


The flom claimed is j^681.80 

Deduct 429 „ 


$ 252.80 


The balance remaining due will be ^252.80. 
¥e think the Plaintiffs entitled to recover that 
niD, but no more. 

' Judgment will, accordingly, be entered for the 
Flamtiffs, in tlie sum of ^262.80, with costs. 


SVPBEIE COIRT. 


m 

\ 

kknroitCE, — ^Pensiox aluientàibe, — Avances 

! POUB FBAIS n'iNSTAXCE. 


jfevOKCB,— AW3I0XT, — AdvAXCES FOS COSTS OF 
! SUIT. 


CAZ ABAN THE Wife,— Plaintiff. 


veraui 


I. 


CAZABAN THE Husband, — Defendant. 


Before : 

His Honor Mb. Justice Bestel and 
His Honor Ma. Justice Colin. 


. Pellebeau, 

* GiLOT, 

ON. V. Naz, • 
Mallkx, 


Of Counsel for Plaintiff. 
-Plaintiff's Attorney. 
-Of Counsel for Defendant. 
-Defendant's Attorney. 


1 6th Octoler 18GG. 

[n this case, £. Pellebeau had. on the 7th 
f of August last, obtained a Bule Nisi calling 
on the Defendant to shew cause why he 
mid not be ordered and condemned to pay, 
the Plaintiff, a monthly sum of $30 for alimo- 
of the Plaintiff and her child, pending this 
ion, and also a sum of £30 forthwith, in or- 
r to enable the Plaintiff to proceed with her 
ion in divorce. 


On the 6th of September, the Sule having 
been several times enlarged by consent, Hon. V. 
Naz shewed cause and argued that no case had 
been made out to show that the husband had 
property sufficiently large to justify the claim 
maae against him. 

£. Pellbreau was heard in support of the 
Bule. 

judgment 

The wife is certainly entitled to alimony pend- 
ing her action in divorce, when she has been 
authorized by the Court to reside, in the mean- 
while, out of her husband*s domicile. This Plain- 
tiff has been allowed to reside out of the conju- 
gal domicile, and the question is what sum shall 
be paid to her, in the wa} of alimony, by her 
husDand ? 

There can be no fixed rule in a case like this, 
the social position of the parties, the wealth, or 
poverty of the husband, the fact whether the 
property belong to the community between 
Husband and Wife, or whether they be " Pro- 
pres " of the Husband or AVife, are matters 
which must have their respective influence 
upon every application of this nature that 
comes before the Court, and it might not be 
easy to find two cases exactly similar. In 
Germain versus Germain the Court allowed 
a comparatively large sum, for, there, it was 
shown that the joint-Estate of Husband and 
Wife held by the Husband and chief of the com- 
munity, was large. In other cases, the sum al- 
lowed has been very small, because the fund from 
which it was to be drawn, was also small. To 
do justice to these parties, it is necessary, there- 
fore, to consider what the Husband's position is, 
and what property he is shown to have. The De- 
fendant appears to have been a tobacconist but 
has shut up his shop, the reason which he gave 
to a witness is, that his business did not pav. He 
has two small houses in the Eastern suburb, but 
that real property does not form part of the 
joint- Estate of Husband and AVife, it is a " Pro- 
pre " of the Husband, and the marriage-contract 
shows that the community is limited to " Ac- 
quêts." A priori, should the marriage be dis- 
solved by a Judgment of this Court, Ihe houses 
in question would remain the Husband's proper- 
ty. The Wife here cannot say that she is only 
asking part of what is her own, as well as her 
Husband's, to carry on her suit for a divorce, 
she, as the *' Ministère Public " observes in his 
conclusions, does not establish that she has no 
means of raising money otherwise than by this 
Application. 

On the whole, we think it is not a case where 
we should order the Husband to charge his 
*• Propres " with the amount claimed by the 
Wife, to carry on proceedings which may bo suc- 
cessful, but which may fail. Alimony should be 
granted, but the evidence adduces us to think 
that it should be small. 

Hon. Naz offered ^10 per month ; we agree 
with Mr. Douglas that it should be $1^ and 
the Bule will ho made absolute for that amount, 
without costs. 
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Iksoltabilitk,— CX88I0K OE BiBKS,— Ohd. No. 
23 DE 1856. 


Ikboltevct, — Cbssio BaKOSinr, — Obd. No. 28 
OF 1866. 


Chnsolidaied Ceaio Bonorum 


or 


THE HEIBS LANOtJGABÎÎDE. 


Before : 
His Honor'THE Chiet Jxtdob, Commissioiteb. 


HoK. T. Naz, — Of Counsel for Petitionen. 
W. PiîfînsB, — Attorney for the same. 
Ii.Soi7iLLAEDy— Of Counsel for 0pp. Creditors. 
E. DuciuT, — Attorney for the same. 


Ut October 1866. 

THE COVET. 

The Petitioners in this case, some time ac^o 
mored that they should be found entitled to the 
ben^t of a Ceêsio JBonarum. Certain of the ere* 
ditors with debts to the amount of some jSO,000, 
out of a gross liability of upwards of j$^60U,000, 
in the eiercise of their undoubted right to 
have the fullest investigation of their dd>tor8* 
affairs, moved that the Petitioners should be ex- 
amined in Court and also that a number of wit- 
nesses should be heard. Their motion was grant- 
ed and the Petitioners have been interrop;ated and 
all the witnesses named have made their deposi- 
tions. Nothing has been elicited to shake the 
tuna fides of the Petitioners which is, of course, 
the basis of all proceedings in Cesêio Bonùrum, 

Not only has there been nothing disclosed af- 
fecting prejudicially the character or conduct of 
the Petitioners, but it is obvious that by taking 
up the succession of their late father, Sir. Vic- 
tor Lanougarede, *' pure ot simple," they have 
incurred a personal liability for all his debts, 
which they misht have easily avoided had they 
been more prudent and cautious and had less res- 
pect for his memory. 

Their private fortune have been swept away 
in the common ruin. 

The Court must, therefore, give Judgment in 
favour of the Petitioners ; on making the usual 
assimment, they are found entitled to the bene* 
iSt of Ce$9io Bonorum, 


iKSOLVABILiri,— CcSBIOir PI BlIBSf—OlB. II( 

28 ns 1856. 


Iksolvbkct, — Cesbio Bokobuii,-*Obd. No. 
OF 1856. 


Cessio Bonorum EUGENE BAZISR 


Before: 
His Honor The Chief Junas, Ommimmri 


Hon. Y. Naz, 
W. Fonnss, 
A. Leoall, 

E. DUCBAT, 


— Of Counsel for Petitumer. 
— Attorney for the same. 
— Of Couxuiel for the AsnV 
— ^Attorney for the same. 


lUk Odobtf'im. 

THE COUST. 

I 

This ease has a close connection 
the Heirs Lanougarede, in which the beae&tj 
Ckuio Bonorum was granted, the other daj, 
the Petitioners. The present Applicant u 
prand-sonof the late victor Lanou^purMe, 
joyed his confidence, and assisted him in 
management of his business. After his ' 
the Petitioner was employed by the Heinl 
continue the administration of their veiy " 
tensive affairs. 

No objection has been pressed againrt 
present Motion for the benefit of (Stno 
rum. It has, indeed, been said tlat the Pel 
Mr. Bazil^e, was imprudent in puttins bis 
on Promissorv notes for his grand-fiitheraBd 
estate, to so large an amount. But, in this " 
pect, the present case is dearly distingoii' 
from those in which the Court haa tomd 
sion to animadvert severely on the 
and imprudence of persons without mesos 
scribing bills to a large amount for others 
were known to have but little capital, thernsdi 

The Petitioner was possessed of consi^ 
funds, and had a fSur prospect of inheri 
^ood Estate. His late grand-ftther was at 
time possessed of large means and he died 
the general reputation of being a very rich 
The last thing that the Petitioner or the | 
generally could have anticiMted was the 
ciencjr in the Estate left by Mr. Lano^ 
meet its obligations. There is no doubt dtft' 
Bazire, in all he did, acted in good fidth and 
the best intentions. 

On making the usual assignmenty ths 
tioner will mive the benefit of Cbêiio 
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\JfS JUDICIJaBX»— COKCOBDAT,— Ex. 
làlOtBIATIOV VOBCiBf — A»EL B'HX JuaSMUTT 

iuKASxn. 


t^^antprii ume "hypothèque judiciaire 
(m'm^ntmtie de m créance^ tit lié par un eoncor^ 
iipQêÊê poHérieuremeni par le déhiteur\ avec 
989 tritmeiârét eouê le eoniroie de là Ckntr; it ne 
feui» en eamiguence^ poureuivre la vente dee 
UÊmteuUee de eon débiteur, en vertu de eon hy* 
jpeékèque judiciaire^ tant que dure le concordat. 


JVDtCIAL MOBTOAGI, — AXBAKaSiaENT UNBEB 
SW CONTBOL OF THS COTTBT,— SaLE BT LETT, 

-^AritÀJM F^OH A sECiBioir of the Hastes. 


. fereoudl ^editor, who had taken a judicial 
mortgage^ woe held to he hound hy an arrange* 
mantmade afterwarde between hie debtor and 
tka etatutory nuQority of the crediiore, and not 
OÊÊtitled to ineiet in going on unth the eaie of part 
iiHàô immopeable eetatee ^ hie dMor, ae long ae 
the arrangement tcae binding on the pereonal 


DIOBf!.— Appellant, 


versue 


8LADE ÀSB Osa.,-- Beepondentt. 


^ 


Before : 

Ks Honor Mr. Justice Bestgl and 
Ki Honor Ifr. Justice Colik 


k OviBSBTy —-Of Counsel for {Appellant. 
• BoriJiB» —Attorney for the same. 
liiCLisio Jr., — Of Counsel for Bespondents. 
^' !• SXtAi»» — Attorney for himself. 


r-" 


16th October 1866. 

This was an Appeal from a Decision of the 
aster subrogating Slade, a Judgment creditor 
the Appellant, into the proceedings taken se- 
al years back by Blyth Brothers & Co., 
pkinat Dipré, for the sale by levy of a certain 
Jded Estate belonging to ÏKorc and situate at 
ie"Tallée des Prêtres." seized by the said 
I, as far back as the 26th day of November 
1857« 

The memorandum of levy was duly transcrib- 
. 4 0k tho Mortgage Office, since which time no 



stra has been taken to bring the seizure to an 
end» to the great detriment of the inscribed ere» 
ditors and among whom the Bespondent is one. 

The reason for not giving effect to the seizure 
is to be found in an Arrangement made by Di» 
ore with his creditors» under the control and 
with the sanction of the Court of Bankruptcy. 
Amongst the creditors who accepted the Ar«- 
rangement proposed by Dîoré were Blyth Bro- 
thers A Co., wno, from the date of their accep- 
tance of the Arrangement, abstained from fol- 
lowing up their seizure made as far back as 1857. 

It is with the view of following up that seizure 
that Slade has petitioned the Master, for subro- 
gation. 

This subrogation was allowed by the Master 
whose Decision ^s now disputed by the Appel« 
lant, on several grounds. 

Hie most important of those grounds of Ap- 

Seal is that the Bespondent being merely a Jud- 
icial mortgage creditor cannot, as such, render 
abortive an Arrangement entered into by Diore 
with his creditors, under the control and with 
the sanction of the Court of Bankruptcy. 

In support of this position O. Ouibxbt, for 
the Appellant, quoted the case of Rouget r. Azor 
(Pistok's Beports 186é, page 182) decided by 
his Honor the Chief Judge who, after consulta- 
tion, with, and with the concurrence of the 
Judges, ruled that '' The position of a personal 
creditor ( " chyrographaire *' ) who has taken a 
Judicial Mortgage is quite different from that 
of a conventional mortgage creditor. 

That a Judicial Mortgagee cannot be con- 
sidered as a mortgage creditor, in the sense 
of our Bankruptcy law, because he has à 
similar designation for the following reasons : 
Ist, Because the Judicial Mortgagee made no 
stipulation when he originally lent his money for 
a real security. 2nd, That, by conferring on a 
party in the position of Bouget (who merely had 
a Judicial Mortgage) the right for which he 
contends would necessarily tend to destroy 
that equality which ought to prevail amongst 
personal creditors, which it is the policy of the 
Law and of the Court to encourage. 

For these reasons it was ruled that Bouget 
was bound by the Arrangement between Azor 
and his creditors. And it was contended, on the 
strength of the Decision, that Slade ought to be 
bound by the Arrangement between DÎforé and 
his creditors, and therefore not entitled to the 
subrogation prayed for by him and allowed by 
the Master. 

However, it was contended by E. Lkclezio 
Junior, on behalf of the Bespondent Slade, that 
a judicial mortgage having been invested by Law 
virith all the efficacy inherent to the conventional 
And other mortgages, there was no distinction to 
be made between the one and the other. If no 
stipulation were originally made by a " chiro- 
graphaire " it was becauae the personal creditor 
knew fall well that in default of payment he 
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miffht obtttin a Jadgment to which the Law at- 
ûâ. the same and indeed a larger guarantee 
than he might have originally secured dj a con- 
veotional mortgage, viz : a mortgage on all the 
property of the debtor present and future, sub- 
ject» however, to the ri^ts of any previously in- 
scribed creditors. 


He contended, further, that the legal rights of 
parties could not be curtailed by any Court of 
lAW whose duty was to ascertain what the Law 
was and to apply the same, regardless of the in- 
conveniences consequent upon such application 
of the Law. 

That the case quoted against Slade's subroga- 
tion, (viz :) Bouget v. Azor was not applicable to 
the case now in Court. The Inscription of Rm^ 
get had been taken on the eve of the Arrange- 
ment proposed by Azor, when the affairs of Azor 
were in such a desperate condition as to oblige 
him one or two days after the inscription taken by 
Itouget to propose an arrangement tohis creditors. 
Whereas Slade's inscription is prior, by several 
Tears, to the Arrangement made by Dioré with 
his creditors ; long before such an A.rrangement 
could be foreseen by Slade, and before Blade 
could be suspected, like Bouget, of a desire to 
secure any undue preference over the personal 
creditors of Dioré, by means of his Judicial 
Mortgage. 

JUDGMENT. 

There is no doubt that the applicant in this 
case, stands in a more favorable position than 
Bouget, in reference to Azor ; the applicant Ju- 
dicid Mortgage having been inscribed several 
years before the now Bespondent Dioré ever 
thought of making an AÂangement with his 
creditors. The Judicial MortgM^e of Slade can- 
not, therefore, be looked upon like Bouget's, in 
the light of an inscription taken with the view 
of securing to himself an undue preference over 
Dioré's personal creditors. 

Is this, however, a reason why Appellant, in 
this case, should]enjoy a privilege which was re- 
fused to Bouget in a Judgment given in the 
matter of Rouget v. Azor^ by Hisi Honor the 
Chief Judge, after conference with his brother 
Judges. 

The mere difference as to the time and date 
of the inscription is insufficient to disturb the 
principle which has led to the rejection of Bou- 
get's daim to disturb the Agreement made by 
AJsor with his creditors. 

The object contemplated by the Bankruptcy 
Ordinance is equality amongst personal credi- 
tors. 

The better to secure that end, the Law has in- 
vested the Official Assignee with the Estate, for 
the general benefit ; and his vesting operates a 
mortgage for idl the creditors. To confer on a 

8 arty, whether in the more favorable position of 
lade, or in the less favorable position of Bou- 
get, the right now contended for, would neces- 
sarily destroy that equality and would tend very 
much to the discouragement of beneficial Ar* 


laoffemflnt with creditors, winch, it is Aspoliqr 
of the Lawandof the Court, to enoottngs» 

For these and tiie other reasons sttted m ^ 
Judgment given iniZdimlT. Awt^ïb» tMm 
of the Court is that the ttespondflDibsiiigooini 
by the Arrangement entered into by the sMi- 
tory miyority of the creditors is not sntiftlsd to 
the subrojB^anon prayed for, which wonld be if* 
fording him the right of forcing the salsoiPihi 
immoveable subject in queeiâon to fheprqsfiei 
of the personal creditors of Dioré. 

Appeal is therefiire allowed, but in this em, 
without costs. 


COOIT W iSSBB. 


Attentat a la j>uj>jcum, — Hv smaHtBU 
SES OBUOATIOKS,— BzAimr aim Yomi mM| 
— TiHoioiTA&a n'mr knvavt, coim xÉMr 
ranrciPAL, uçu sous PBOMxraa ni niu li 
visrrfc, — Panrom ns kof BÉraoAcnvifiM 
LA Loi, — Obdokvakcs No. 12 ns 1M6. il- 
TiCLES 6, 7 et 8. 


J)an9 la Procédure Ckindnellef eejprincipe ne ftâ 
Strt invogué. 


Attempt at chastitt, -— OBiitoATioir or if 

OATH, — EZAMIKATIOir OK " VoiBE Dill,"-* 

Evidence ov a cmLn as fbincipal wixm^ 

BSCEIVBD XTNDEB BBOIOSB TO SFE AE HI 
TBITTK, — - PsnrCIPLE OF KOK-EBTBOACTtfirt 

OF THE Law,— Obd. No. 12 of 1866» Am % 

7 AND 8. 


!neIaiehaeno rétroactive effect in iieepereUmi 
hut when it ie gueetUm of the aiteratum ndf 
theqffeme, iteelf, hut of the mode tfprmàlÊ 
hy which such offense is to he tried, therulsi0 
no longer apply. 


THE QUEEN 


versus 


J. MOBGAN. 


Befobe the Full Bxhck. 


Crown ease reserved. 


S. J. Douglas,— Sub. Pro. & Adrocaie OenfliL 
E. Fellebeau,— Of Counsel for Priaoaer, 


16thOetohârlMk 

John Mobgan* was indicted on a ébetf^ m 
attempt at chastity and the triai took piM ^| 
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Iftl 80pi«niber iMt. One of tlie witnesMs 
eiM hj the Obowv was the little girl on whose 
ftnaa the offenee was tHeged to have been per- 
petnted* She was not sufficiently acquainted 
irikh the aatore and obligations of an oath, and 
tk pn)0ecati<»i offeved to take her evidence in 
liitiie ofArticies 6^ 7, A 8 of Ordinance No. 12 
sf 1866, upon her promise to speak the truth. 

• S. PWiH8t»AiT, for the prisoner objected, and 
tfter the girl had been examined on the *' voire 
dire " as to her degree of intelligence, the pre- 
nding Judge, Mr. Justice Bestel, admitted the 
eridoDce. reserving the point for the considera- 
tion of the full Court. 

The prisoner was convicted ; and on 11th Oc- 
tober, the full Court sat to hear Mr. Fellibau's 
notion on behalf of prisoner. 

Mr. Fkllkbeav contended that the conviction 
•as lad, because the evidence ought not to have 
teen received. The Ordinance which allows 
ddldren of a tender age to be heard as witnesses, 
«pen their promise to speak the truth, when 
it lias been ascertained that they are not suffici- 
entlj acquainted with the solemn obligations of 
so oath, came into effect, it is true, bi^ore the 
trial, but it is posterior to the commission of the 
olenee, no law can have a retroactive effect. It 
would be ^ving to this law, a retroactive effect, 
iftbat which was not evidence before, could be 
eridence now. He cited s 

Article 2 — Cons CrviL 

MABCAni 

HiiJE Aim Chaitveau Adolphe. 

. Besides, the girl did not know what a promise 
tis. 


J. Douglas, in answer, urged : that the Or- 
dinance provides for all future trials. I admit, 
i-ke Bays, the principle urged, but it does not ap- 
|lj; remedial statutes are often suffered to have 
ij retroactive effect ; and when it is not the of- 
mce, but the procedure by which an offence is 
to be tried which is changed, that procedure 
aiaat apply to past offences, or the offences 
^ Would not be tried. Take trial by Jury, for in- 
I stance, can it be said that an offence committed 
^before the introduction of the Jury system, 
tonld not be tried by a ' Jury ? if not, it could 
act be tried at aU. Our Criminal Procedure 
Ordinance refers us to the English Law as our 

Eidance, and is an exception to the general 
;w. 

Bbook*8 " legal maxim's " page 82. 
6. All: &£ll: 951. 

Mr. Psllbbeaxt was heard in reply. 

JUDGMENT. 

The English Law, like the French, distinctlv 
acids that no Law is retrosnective. The English 
Law cited by the Sitbst. Fbocubgub Oekeeal 
would go farther ; for, Lobd Coke's Institutes 
lay down that *' tiova contHiutiofuturii formant 
imfwere deèeiy non proHertêù*^ That is to say : 
that a legislative enactment should be prospec* 


tive, not retrospective in its operation. And 
justly so; for, rignts vested under a law ought not 
to be modified or prejudiced by the Law given 
in virtue of a retrospective enactment. 

The rule laid down by LoBD Coke, and really 
borrowed from the Soman Law, (Pandects, 50, 
1755) is one which not only the Courts of Law 
which administer Justice, but the legislature 
which enacts the laws which are to be enforced, 
must have constantly in mind. And if this be true 
as to the civil contracts, civil rights, civil Jobliga- 
tion8,it is much more important.if not more true, 
when applied to the administration of criminal 
Justice. No offence is to be extended or ampli- 
fied by intendment or retrospectively, *' JVtMi- 
quam creteit ex pott facto vroeterite delieti aeati- 
muitio" wrote the Boman legislation, and Mb. 
Justice Blackstoits, comra. S. I, 46, eloquent- 
ly comments upon the cruelty and injustice of a 
contrary rule. 

We are, therefore, of opinion, that, un- 
less by clear, precise, undoubted enactment, 
the legislature has so ordered it, civil con- 
tracts are not prejudiced, offences are not 
created by subeeouent laws. Kor do we require 
authority to lay down such a rule, it is so con- 
sonant with every principle of honesty and of 
Justice ; so wound up with the security of eon« 
tracts on the one hand, and the safety of the 
subject on the other, that had we no authority 
to support our views of the matter^ we should 
hold it as one of the landworks of right which 
the legislature very seldom indeed, or Court of 
Law. never should overstep. 

But have we before us a case like this, have wa 
an offence created, a right taken away P in no 
wise ; we have a Legislative enactment ordering 
that in aJl future trials, a certain class of persons, 
shall give evidence in one way instead of another 
way. The new Law does not make that evidence 
which was not evidence before ; it does not make 
that an offence, which was not an offence before. 
It regulates the form of conveying evidence to the 
Judges, of iact, and no more ; and right or wrong, 
the Ordinance enacts that on all mture trials, 
such shall be the mode of conveying such evi- 
dence. The enactment is positive, and we fail to 
perceive how the prisoner could thereby be in 
any way prejudiceo. 

If an enactment made a contract, previous- 
ly provable by writing alone, provable by pa- 
role evidence, the matter would be a veij 
different one, and it could net justly be or« 
dered against one who, at the time that he 
contracted, contracted within the four comers of 
his written contract ; that something, besides the 
writing, must be brought forward against him. 
He might iustly say : "non hœe in fœderaJ' If 
the evidence of a wife, which could not^in ordi« 
nary cases be tendered in a criminal Court, for 
or a^nst her husband, was made legal evidence, 
it might perhaps be urged that such a law could 
not l^ applied to offences committed before the 
passing of the act. But here, the girl's evidence 
was legal evidence ; the difference Ties here, that, 
whereas prior to the Ordinance, she had to be 
sworn ; she is heard, now, without an oath if the 
presiding Judge is satisfied that she is sufficient- 
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Ïf intelligsDt to amwer the queftioni put to 
or. 

What would hare been the result, if the Oidi. 
nance had not been passed ? Would the girl 
have been excluded, as it was contended ? By 
no means ; the trial would hare been postponed 
nntS she had received religious instruction and 
1>een taught the solemniiy of an oath. To avoid 
such postponements, girls of thai description 
are heard upon their promise to speak the 
truth, as numoers of the Hindoo and Mussulman 
persuasions are daily heard before our Courts, 
ttot on oath, but on their solemn affirmation. 
The last Ordinance is of a comparatively recent 
date ; it was never doubted since it passed, that 
aa soon as it became law, it should be acted 
upon ; and the new Ordiiumce touching children 
of a tender age, is of a precisely similar nature. 

Of course the point not taken respecting the 
Hindoo and Mussulmans, might be, and was 
taken respecting the new Ordinance. But we 
cannot come to the conclusion that it should suc- 
ceed. We cannot see that a new offence has 
been created, or extended ; that a new kind of 
evidence which was not evidence, before, has be^ 
introduced ; we cannot see that the prisoner is in 
the most remote degree prcjudidèd ; for, before 
going to trial the prosecution would have had 
examined on the '' voire dire»" and if she did 
x^t satisfy the presiding Judge that she suffi- 
ciently well understood the nature of an oath, 
the case, aa we have stated before, would have 
teen postponed* and ultimately, the girl would 
haye been heard. 

Whilst, therefore, we must distinctly adhere 

Ï> the principles which we have laid down in this 
ud|paent, tnat neither for Civil contracte, nor 
for offences, can we give retrospective effect to 
an enactment which could pr^udice those con- 
tracts, weaken or jeopardize them, extend to any 
degree those offences ; yet, in this case, we find 
that the only change created by the Ordinance, 
■o far as it relates to this case, touches the 
form of bringing in evidence which was evidence 
before, and that the legislature has in clear, un- 
ambiguous words, enacted that this should be 
done ** in all triaJs *' and that this law should 
operate from the 21st July 1866. 

The second point urged by Pellbbeau is, 
that the ^1 did not understand the nature 
of a promise. We find that she answered 
the questions put to her, sensibly and well, 
«nd besides the Cbowk had to satisfy on the 
fiMta, not this Court, but the presiding Judge 
Aat she had intelligence enough to be beard by 
the Jury. The Judge has allowed the evidence 
to go to the Jury, the Jury have believed that 
-evidence, and have acted upon that evidence. 
Ibis is a point which might be spoken to in con- 
aezion with the first, but upon which we cannot 
possibly form an opinion so satisfactory as that 
which the Judge and the Jury have arrired at. 

Our Judgment is that Fxllebxjlu do take 
nothing by nis motion. 
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BLACKBnBN,~Flamtiff, 
Vsnut 
THOMAS, LACHAMBBE & Co,— Defeodanta. 


Before : 

His Honor the CjaiBV Jitjms, and 
The Honorable Mr. Jvstics Bestsi. 


8. J. Douglas, — Of Counsel for 
A. J. CoLnr, — Plaintiff's Attorney. 
Hon. v. Na£, —Of Counsel for DefendsoU. 
W. Hewbtsoit, — ^Defendants' Attorney. 


leih Octoier, 186$. 

This was an Action in damages, directed 1^ 
the Plaintiff against the Defendiuits reprcsentèt 
here by one M^roussem. 

£10,000 or $50,000 damages are claimed 

The grievances alleged in support of floA 
heavy damages are : lo. Mal-administration (A 
the part of the Défendante of the Estate '* Ck- 
mareT' aliat " Xet Nuaget^' situate at BlackK 
ver, and leased originally by the owner thercot 
Dr. Amédée Perrot to Delissa and one Tictor 
Lamarque, and subsequently held onlesselrf 
Delissa and the now Plaintiff, Blackburn. Si 
Such and administration having led to a afld^ 
payment of rent to the landlora, haa compcM 
the latter to sue for and obtain the canceOft^ 
of the lease to the great damage of the FIsmtiK 

The facts of the case are these : 

By an agreement under private signatures d 
the 22nd Jan. 1864 the Défendante, throng 
Maroussem, their Attomej^ in this Island, agjicM 
to advance to the Plaintiff and Delissa, joilt 
lessees of the Estate " CUamarel*' a sum « 
$31,000 for the purpose of meeting their coasaC 
sugar crop of 1864 to 1865, which aaid sum*» 
to oe advanced in the manner and on the ogr 
ditions in the agreement set forth, and fi* w.i 
repayment of which advances the lessM i| 
" Chamarel " specially pledged all the yg| 
which should be made on the said estate, doxffl 
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Crop ; the Defendants undertaking to deliver to 
ijnedée Perrot, their Landlord, out of the su- 
gftra of that crop, for rent 160,000 lbs. weight 
of sugar. 

The non performance by the Defendants, of 
their undertaking to deliver to the landlord the 
rent in kind of 160,0001bs. of sugar has led to 
the cancellation of the lease, to the great damage 
aa alleged, of the FlaintiJOf. 

Bj another agreement under private signa- 
tures between the Plaintiif Delissa, his co-lessee 
and the Defendants, and whilst the Plaintiff 
was lessee and Administrator of tho said Estate 
** Chamarel " and in peaceful possession thereof, 
and whilst the said Estate was. as alleged, in 
good order and condition, and during the crop 
of 186é and 1865, it was agreed that the Plaintiff 
should give up the administration of the Estate 
and that the Defendfrnts should take the entire 
administration, agency and control of the said 
Estate, on the terms of the said agreement set 
forth, and ainongt others, that the^r should sup- 
plj the Estate with all the necessaries in money 
men, materials, and victuals and that they should 
pay the landlord's rent, &c., &c. 

The breach of the duties undertaken by and 
entrusted to Defendants, the Plaintiff alleges to 
have been attended with the loss of the greatest 
part of the crop and of the advantages he ex- 
pected te derive therefrom, as well as from the 
continuation of the lease which, nevertheless, 
has been cancelled, all which wrongs have been 
caused by the mal-administration of the Defen- 
dants, to the great damage of the Plaintiff ; for 
which wrongs {ûz :) the cancellation of the lease 
and loss of the crop, the Plaintiff claims the 
compensation above stated of jSI50,000. 

The Defendants denied the facts stated, the 
damages alleged and the right of Action on the 
part of the Raintiff. 

JUDGMENT. 

How £ar has the Plaintiff proved the facts 
charged ? 

The Defendants having made certain advances 
to. the Plaintiff and co-lessee, Delissa, for the 
purposes in the opening of Credit above men- 
tioned, and finding those advances endangered 
under the management of the Plaintiff who was 
in a state of complete hostility with Delissa, 
asked of the co-lessees that they should be al- 
lowed to manage the Estate. 

Blackburn assented to the proposal ; and De- 
lissa who had first given a verbal assent, to the 
same effect, subsequently refused to sign the 
written agreement of the 1st November 1864, 
^Abodying the conditions of the administration 
of the Estate by the Defendants. 

In pursuance of his agreement, Blackburn, 
who, to that moment, had the management of the 
Xstatof resigned the same in fiivor of the Defen- 
dantau 

Upon this and at the revest of Blaekbuxn, 


one Genève who had been previotuly appointed 
to the management of the Estate by Blackburn 
and Delissa, on probation, was by the Defen- 
dants maintained in the administration of the 
^tate. A short time after, on notice to them, 
by Blackburn, of the insufficiencT of Genève to 
carry out the trust reposed in him, the Defen- 
dants not only immediately empowered Black- 
burn to discharge Gcoève, but lost no time in 
personally discharging the latter and restoring 
to Blackburn tho administation of the Estate. 

We are told tliat the crop had begun under 
Blackburn's admini8tration,tnat the sugar-house, 
utensils, with the few repairs called for and 
which had been made by Blackburn, MiU, cattle, 
carts, were in good working order; canes properly 
cleaned, in good condition, and hands m suffi- 
cient number for making the crop. 

That, no sooner had Genève assumed the ma- 
nagement of the Estate, by order and on account 
of the Defendants, things liad come to dead lock 
owing to the disordered state of the sugar-house, 
from want of cattle and fund, carts, men and 
provisions. 

Neither of these descriptions of the state of 
things at Chdmarel is strictly truer. The most 
reliable evidence in support of the true state of 
matters is the evidence of Aristide Lecordier, 
Manager oi the Hily's Estate, CMteaufort. 

This witness thus speaks : " I was Manager 
of Hily's Estate at the time when Blackburn was 
in possession of Chamarel^ in 186é. In August, 
September, October, November and Decem- 
ber last year, I was in the habit of going to 
" Chamarel" I abo used to go there every day 
whilst the Chdteaufort canes were being manipu- 
lated at '* Okamarer 

Hily*s croplbegan in September, last jreac, and 
the Estate Chamarel did manipulate nis canes 
during that very month and the ensuing month. 

In October, last year, " Chamarel '* was not 
very clean. It was not in a good condition. I 
relnember Blackburn giving the administration 
of " Chamarel " to Genève, in November last. 
Hily's crop was resumed at *' Chamarel" in De- 
cember last, after Genève had been appointed 
Manager. It was finished m February, tnis year. 
Hily's crop was very badly done. In December 
last year, that is during Hily's crop at " Chamarel 
I saw no one in the sugar-house at *' Chamarel" 
to look over the machinery. These machineries 
were left in a very bad condition, without any 
one for repairing them. There was not a suffix 
cient quantity of animals. Nor were there a 
rufficient number of men. In my opinion, Ge- 
neve's management was good, but he could not 
work, every thing being in complete disorder. 
When BlacKbum began the crop, everything was 
goine on pretty well at the beginning ; but when 
Geneve was appointed Manager, Chtnnarel then 
began to be in a complete want of material, men, 
provisions for men and change of wetzells.^ 

On cross-examination the witness says that 
state of things already existed at Chamarel, when 
Genève began to manage it. I remember the 
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ikj when MarouBsem and Hewetson came on the 
Sitate ; on that daj they were trying to make su* 
gsr bnt every thing was in pitiful state. 

The Buenos- Ayres mules which had been just 
bought were at that time in a pitiful state. 

The bullocks in bad condition, not a suffi- 
cient number of carts, and carts in a bad con- 
dition. No carpenter to repair them. This was 
so ia November last. 

On re-examination, the witness adds : " When 
Blackburn began the crop, things went pretty 
well, but under him they became worse, and un* 
der Q-enève worst of all. 

During the time Blackburn was making Hi- 
ly's crop, I always saw workmen whenever there 
was anything necessary to repair. 

The next impartial witness though a great suf- 
ferer from the condition of tlie machinery and 
utensils of the sugar-house, condition and insuf- 
ficiency of cattle and carts &c., is Dnbieuil Hi- 
ly» who, in 1864:, had his canes manipulated at 
Ohamareh This witness informs us that in Sep- 
tember 1864, the crop was begun on his land. 
That iu September and at the beginning of the 
crop the machinery worked very well and was 
in good condition ; but shortly afterwards requir- 
ed frequent repairs. Small repairs were frequent- 
ly made. There were always workmen there to 
make these repairs. The battery leaked every 
two or three days. They were obliged to stop 
the leak. These repairs <ud not prevent the crop 
firom going on. Tney interrupted the work for 
2 or 3 hours to half a day. It would have been 
better to stop the crop and at once make a good 
repair. 

I remember when Genève took the manage- 
ment of the Estate. It was in the beginning of 
November. Very often the crop was stopped ; 
but not by the mill at that time but by other 
causes. In December, the machinery was al- 
ready very bad. In November the machinery 
required repaira. I advised Oenève to repair it 
at once. If those repairs had been made, machi- 
nery would have been in perfect condition. But 
these repairs not having been made, the machi- 
nery went working during the whole month of 
November and grew worse. Tilings went on 
badly in December And afterwards. The batte« 
ries ran like a stream. The bacs leaked. The first 
bac made of tin ran so much that they were 
obliged to put a cask underneath, in the cellar, to 
receive the contents that were running out. I 
affirm that in the month of November, all the 
TCfpairs required by the machinery could have 
been made in eight days and I attribute the de- 
terioration of the machinery to that want of re- 
pairs. One of the turbines was blown up, and 
all the turbines were deteriorated at the end of 
the crop, and I was obliged to send oil to work 
one of the two or three that remained, and at 
the end of the crop there was not one left. 

The witness speaks of the insufficiency of carts 
end draught animals. 

On cross-examination :— Of the sufficiency of 


Blackburn as a Planter, but as r^;ards the su^ 
gar-house, says the witness, he left a good dea 
to be desired. .Of O^oeve he says that he was 
a person who well understood the working of 
the sugar-house. He was placed on the esUte 
of Blackburn and Delissa for a few days. I was 
of opinion, that time, it was better to have (Ge- 
neve as Manager than Blackburn. I said tiiat 
to Blackburn. In October, Delissa sold me 
ten toDS of Peruvian guano that were on the 
" Chamarel " Estate. He gave one a deli- 
very order signed by himself and Blackburn. 
The latter refused delivery, saying he wanted 
raonev to pajr for the engagement of men be> 
fore the Magistrate ; that he did not know what 
Delissa had done with the Bill given by me in 
payment of the guano, and that he would not 
run the risk of delivery until he knew where the 
money was. 

The Witness speaks of the frequent quarrels 
of long duration between Blackburn and Delissa, 
of the distrust of each other on both sides and 
tells us that it is neither the interest or custom 
of Planters to sell guano advanced to them for 
their Estates.— It is sometimes sold when bad. 
I am quite sure, said Hily, on re-examination, 
that if things necessary had been sent, the crop, 
would have been saved ; but during the month 
of November, December, January, and Februair 
nothing was sent, for the sugar, of that whidi 
was necessary. 

If would be needless to go further into the me- 
rits of the evidence, in this case. 

The passages selected from the evidence of 
Hily and his Manager, men wholly disinterested, ^ 
well acquainted with the climate of Qhamard, 
fully able, not only as men but as Planters, to 
speak of the state of machinery, sugar-house, 
carts, cattle, number of men, conditions of the 
canes A a., fully shew that the state of things 
under Blackburn's administration was anything^ 
but satisfactory and that it became worse firom 
day to day under Ocnève, from^ the ÉBwst of the 
Defendants not having supplied him with the 
necessary means to remedy the ill already aaist- 
ing during Blackburn's management. 

In assuming the illegality of tho contract 
between themselves and Blackburn, in the ab- 
sence of Delissa, his joint lessee, this illegality 
cannot be set up in the defence of tho Defen- 
dants who have participated in the illegality 
which might be attempted to be set up. 

Whether Blackburn had or had not the right 
to entrust the management of the Estate, with* 
out the concurrence of his co-lessee, Delissa, it 
is nevertheless true, as a matter of fact» that iM- 
has so entrusted the management to tho Defen* 
dants who have undertaken the management at | 
to Blackburn at least. By so doing they have | 
been the negotiorum Gestoreê of Blackbom, and 
as such, should have administered as ham fotr» 
familiae^ and should not have allowed things to 
go to rack and ruin ; a state of matters spoksft 
to iu most energetic language by Parrot, tlKr 
landlord, whose evidence shews, from persoQsl 
experience ,and outlay, the repairs required 
would not have exceeded the sum oy him men- 
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lionéd (vis :) which ùvlïIaj, would have saved the 
Btchmery, prwerved the miU, and permitted the 
tfring of the crop, payment of the landlord's 
lint, and allowed the lessees the continued en- 
^fjioA of ihexr lease. 

Of all these advantages, the Plaintiff has been 
ièprired, through the mismanagement of the de- 
fedants. It is true that the dissentions bet- 
MQ oo-lessees have cramped the moTcment 
if the Defendants in the satisfactorily 
j^kinff of the estate of OhamareL But 

Defendants were fully aware of the misun- 
ding existing between Blackburn and 


The refusal of Deli8*8a io join Blackbnni in 
sting to the Defendants the administration 

Ckamarel was^ of itself» a sufficient warning 
the dangers to which they were expos- 
themselYes by their acceptance of the 
idate entrusted to them by one of the co- 
jes only ; with the view, however, of protec- 
their personal interest, they have accepted 
acted upon the power of management given 

;B]ackbuni who, now, calls upon them to in- 

ïoàh him for the wrong personally sus- 

led by him. 

[Ibis, in the opinion offhe Court, the Plaintiff 
^ 'ly entitled to do. 

le only difficulty, on the part of the Court, 
Assignment of the damages. The quan- 
ta the damages claimed £10,000, appears to 
Court too high, especially in presence of the 
soms of money advanced to the lessees of 
lEstate ; leaving against the Estate a balance 
3,976.93c., which, probably will be a dead 
I for the Defendants, under the Plaintiff's 
it circumstances. The difficulties thrown 
way of the Defendants in the management 
Estate by the misunderstanding between 
(co-lessees must not be lost sight of in appro- 
"^mgthe mal-administration of Defendants, 
rever, willing to do the best, to protect the 
est of all parties concerned, those efforts 
partiaAy rendered abortive by the opposi- 
thrown in their way by the co lessee, Do- 


several circumstances, duly considered, 
the Court to the awarding to Plaintiff 'ho 
of £1,200 damages, with costs of suit. 


SOFBEHE COURT. 


iCKSSIOKS IBBÉGUUisES, — • EkFAXTS NATV- 
^ SBL8,— FXTITS IRVtXStS IfATVBELS. 


rLAB Strccsssiosfs,— Natuiul childbek, 
•ABJ} STATinLLL GRAETB CHILDBIST. 


t*AMIBAL & OBS,— Plaintiffs. 
Versui 
PONDART & WIFE,— Defendants. 


Before : 

His Honor Mr. Justice Bestel, 
His Honor Mr. Justice Colin. 


17th October, 1866. 

This special case demands of the Court to de- 
cide whether the natural ^rand child of a natu- ' 
ral child deceased before his or her^atural father 
or mother is entitled to any share in the suc- 
cession of his or her grand father or mother. 

Any doubt which might have been entertain- 
ed, hftherto, on this point, must bo dismissed 
from our mind, in presence of the Judgment 
of this Court in the case of Virginie £runeauY. 
The Government of Mauritius, (see Piston's Bb- 
POBTS, 1864 page 9 &a.,) affirmed as it has been 
by Heb Majesty in Her Privy Council, on the 
18th June 1866. 

Amending the clerical error referred to in the 
special case, Pondart the wife is sent into pos- 
session of the limited share accruing to her in 
the Estate of her grand mother Marie Gertrude, 
as a natural grand child, and no more. 


J^CPREHE COURT. 


Successions ibbbgulièbes, — Enfans natueels, 
— Petits-Enfants l^oitiixes et natubels,— 
Dbott de bepeksentation. 

Succession,— Natubal Childben— legitimate 
and natubal ohand ciiildben, — kight op 

RKPBESENTATrON. 


11 ARDOriN AND Obs ,— Plaintiffs. 


versus 


PEÉDÉRIC AND OBS.,-'Defcndants. 


Before : 

His Honor the Chief Judge and 
His Honor Mr. Justice Bestel 


17 ih October 186G. 

This matter was originally brought before 
Juge at Chambers. 
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' One of the interested parties, aaxious to be 
sent into possession of his rights in the Estate 
of the late Henriette Jouan, who died after 
having made a last Will and Testament and ap- 
pointed executors, of the existence of which 
Will he appeared to have been ignorant, obtain» 
ed an Order from one of the Judges, at Cham- 
bers, to send the Curator into possession of the 
alleged unadministered Estate of the said Hen- 
riette Jouan. 

Informed of the Order sending the Curator 
into possession, the successors and representa- 
tiyes of the said Henriette Jouan, applied at 
Chambers to be let into possession of her Estate. 

This Application was objected to by Leclezio, 
on behalf of the Curator, who doubted the pow- 
ers of the Judge at Chambers to send the Ap- 
plicants into possession of an administered 
Estate. 

The words of the schedule of the Chamber 
Ordinance are : " Application to be let into 
*' possession of the unadministered, property and 
" rights of a party deceased or absent." In the 
case, said Leclezio, the Estate of the late Hen- 
riette Jouan was not unadministered, the Cura- 
tor having been seized with the administration 
thereof, from the date of the Order sending him 
into possession of the Estate of the deceased. 

On that objection, parties were referred to 
the full Court, and parties fully heard, the Court 
took time to consider and now proceeds to de- 
liver its Judgment. 

JUDGMENT. 

Henriette Jouan, in her life time (viz : on the 
18th March I8é6,^ made her Will before a Nota- 
ry, in due form of law, and died on the 18th June 
1862. The testatrix thus expressed herself : " Je 
*^ dedtLte n* avoir poê de petrenU légitimes, n'avoir 
*' jamais été manée, et ne laisser, comme ayant 
** droit à ma succession, que des enfante naturels 
** ou leurs enfants légitimes, ainsi qu'il sera ci- 
" après expliqué: 

'' J'avais sept enfants. Deux d'entre eux sont 
'* décédés. — Grradlie, Antoine et Hubert Har- 
*^ douin laissent : ce dernier, des enfants intimes, 
** et Gracilie des enfants naturels" to whom cer- 
tain legacies are made by the testatrix, thus pla- 
cing her natural grand cnildren on a level with 
her legitimate grand children, not only in her af- 
fections, but in their pecuniary rights and inte- 
rest. 

The only point worthv of any serious conside- 
ration in this case is, whether a natund grand- 
child can, by representation of his or her natural 
father or mother, or in his or her own right, take 
any share in the succession of his or her natural 
grand father or mother. 

The legitimate descendents of Henriette 
Jouan, having raised no opposition to the dis- 
tribution of her Estate amongst themselves 
and her natural descendants, we see no rea- 
son for not sanctioning such distribution, on 
the part of the Testatrix, and we, accord- 


ingly, send the Applicants into possesion rf. 
their respective rights as natural children and oi 
more ; and we do so the more readily, on tbeaa*^ 
thority of the case of Virginie Bruneau v d^] 
Government of Mauritius, (see Piston's Be] 
1864, page 9, &a.), affirmed by Her Majesté i 
Her Privy Council, on the l7th June 1866; 
^we do further order that the Curator of Intei-I 
tate Estates do deliver to them possession of I 
Estate of the late Henriette Jouan, the 
nistration of which has been confided to him. 

The costs and expenses incurred by the Gai|f»] 
tor to be paid to him, out of the Estate of * 
said Henriette Jouan. 


SVPBEHE COURT. 


PoRTIOSrS BE TSBBB BiTnOES EK TTKE SEUU 
HÂ1CE EXPLOITATION', — ^BiSOLUTIOIT DE 

— ^Mabbe, — Caital, — ^MouLnr a eav ETÏÏf 
— -Sebvituds, — ^Destikatiov du PÈBE SX 

MILLE, --PBéSOHPTIOKS QUAKT AUX BBOITS 
PBOPBXÉTÉ SUB l'eau,— Ç.C. AbIS. 

et 694. 


L* eau est Faceeesoire d*un moulin ei est ^ 
appartenir au propriétaire de cemouHn\eti 
qwun moulin aura été érigé par lee proprié^ 
du fonds et que oe fonds aura été emmte m 
et vendu à diférene prcpriétaireSp s'il n'y 
de stipulation expresse. Veau sera eem 
comme faisant partie du mùuUm» et une 
sera établie. 


FOBTIOirS OF GBOUKB UiriTED HTTO OKE 
ESTATE, — CaKCELLATIOIT OP 8ALB,«»PoOI 

WATEB, — Caital, — Watbb-Mill aed Siti 
House, — ^Easemekt, — ^^^DssTiHATioirDV ~ 

DE EaIOLLE," — PBEBUHPnOira A8 TO 

SHIP OP WATEB, — ce. Abts. 682, 698 
694. 


The water is an aecessorg ta a mitt and is^ 
to belong to the proprietor of the miUj 
where a mill has been erected hg the proprielffi 
the land and the Umd is i^ierwards sM to " 
rent proprietors, if there is no express 
tian, the water teiU be icith the mill, and a 
vitude will be established. 


DESENNE,~Pkiatiff. 


versus 


£t. pilot & CiE,— Befendanti. 


Before-: 

His Honor The Chief Jubob, and 
His Honor Me. Justice Couk. 


1866] 


COURTS OF MAURITIUS. 


141- 


LBOUILLABD,' 

J. COLDT, 
E B0T7I.LÉ, 


Of CounBel for Plaintiff. 
-Plaintiff's Attorney. 
-Of Coansel for Defendants. 
-Defendants' Attorney. 


Wh October 1866. 

In this case, the Plaintiff set forth that he is 
the proprietor of a piece of land in the District 
of MOKa, of about 77 acres in extent, on which 
there is a certain ^' Marre," a pool of water, his 
ezdosire property. That the Defendants ille- 
cillj and without any title hare caused to be 
airerted into a certain canal, dug upon the Plain- 
tifs property, the water of the said *' Marre " 
and caused it to be conveyed by the said canal, 
&r the use of the Sugar-House of their proper- 
tj called " L'Emma^ That the Defendants have 
caused great loss and damage to the Plaintiff by 
depnTing him of the exclusiye ownership, quiet 
ana peaceful possession and enjoyment of his 
land and of tne said water ; and the Plaintiff 
asked the Court to shut up the canal and restore 
to him the peaceful enjoyment and possession 
ef his land and water. 

The case was originally brought in the Bail 
Court, but was remitted by the learned Judge 
to the Supreme Court. 

The Defendants, at the outset, pleaded that 
the case was not within the competence of the 
Supreme Court, as the '^ Marre " was not private 
property, and that the application should haye 
been made to the Executive Council of the Co- 
lony, sitting as a Land Court for the apportion- 
ment of the water among the neighbouring pro- 
prietors ; but the plea was not pressed. 

On the merits, the Defendants alleged that 
the run of water in question was an appurte- 
nance, dependency or servitude of their Estate 
" L'Emma " and was, by destination, one of the 
dependencies and beneficial servitudes of the 
said Estate and is now their property. That the 
canal had been formed by the former owners of 
the laad, long before either of the parties to the 
present suit had acquired their land ; and the 
water was always used by the former proprietors 
as it is now used, and was the property of the 
' Defendants. 

The facts of the case are somewhat special, 
they may be thus stated : 

Xhe Estate " BipaiUes;' in the District of 
Hoka, and measuring some*6d0 acres, or there- 
abouts, formerly belonged in indivision : one half 
to Mr Numa Geffrey, and the other half to the 
family Lionnet, consisting of 4 persons : Aris- 
tide, Félix, Théophile and Mrs. Desenne, who 
inherited from their mother, on the 1st Novem- 
ber 1859. Mr Target surveyed the ground and 
made a division in kind between Geffrey, on the 
one hand, and the Lionnet s on the other. This 
survey was only closed on 10th, April 1860. On 
the 5th June 1859, Geffrey sold bis half of the 
lands to Aristide Lionnet and Charles Laborde, 
Attorney at law, and brother in law of Lionnet, 
and Madame Bey a sister of Laborde, for the 


sum of ;$[15,000 payable by certain instalments 
as covenanted between the parties. 

The whole Estate was reunited in 1859 by the 
proprietors, for the purpose of a sugar planta* 
tion; canes were planted and a sugar«house 
with machinery was erected. One of the par- 
ties, Théophile Lionnet, has deposed that the 
operation was contemplated as nromising to af- 
ford to " our family wealth ana not to sell it 
'* after its creation." It was " une affaire de 
« £amille." 

The arrangement among the parties declares 
(Art. 2) that : " aujourd'hui les propriétaires des 
** dites deux parties de terre voulant les réunir 
*' comme elles étaient jadis, ayant le partage fait 
*' avec le sieur Numa Geffroy, de façon à ce 
** qu'elles ne forment plus qu'une seule et même 
*' propriété, ontanrêté par les présentes que les 
" dites deux portions de terre sont réunies en 
" une seule et même propriété sous le nom de 
" mpaUleir 

The interests or shares of the parties were 
arranged as follows : one sixth to Madame Bey ; 
a sixth to Mrs. Laborde ; one sixth to Théophile 
Lionnet ; one sixth to Félix Lionnet ; aud two 
sixths to Aristide Lionnet. 

To supply water for the sugar house and mill, 
a canal was cut, in the year 1860, from the 
"Marre" in question. Toe witnesses tell us 
that it would have been very difficult, if not im- 
possible, to find the necessary supply of water 
elsewhere. This is the canal now in question. 


The sale price not beinc^ paid, Geffroy, in the 
year 1863, obtained a resolution of the sale made 
Dy him of his share of '* Bipaillet " to Aristide 
Lionnet and others. The Judgment of the Court 
authorized him to take back his lands and to 
keep, as damages, all the improvements and 
'' améliorations " generally whatever, whether in 
buildings machinery, plantations, beasts of bur- 
den and implements of husbandry, made or 
placed on the portion of land by him sold as 
aforesaid, with costs of suit. The machinery of 
the sugar-mill and certain accessories thereof 
which had been supplied by Messrs. J. & J. Brodie 
and had not been paid for were excepted. The 
unpaid vendors were found entitled to remove 
those articles ; Geffroy, then, sold to Langlois, 
who sold to Paillette, and he, in his turn, sold to 
the Defendants, Pilot & Company. The sugar- 
house and mill have, along, been supplied with 
water from the canal, and have now ceased to 
work as by an arrangement with the Messrs. 
Brodie, the machinery of the sugar-mill was 
allowed to remain in the sugar-house. 

The heirs Lionnet received possession of their 
part of the Estate. Their portions were deter- 
mined in the usual way, by casting lots before a 
Notary, on 19th December 1 863. The share 
falling to Félix Lionnet was the one on which 
the " Marre " or pool was situated, and thro' 
which the canal or water course in question 

Sassed on its way to the sugar-house on the 
md originally the property of Mr. Geffroy, and 
now, as we have seen, of the Defendants. Félix 
Lionnet was ejected by " expropriation forcée," 
in 1864'. 
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The lot was bought by Numa Faillotte. He 
was ejected by ** Folle enchère," the following 
year, for not paying his price. The Hon. Henrv 
Pitot bought the land and sold it, on the sixth 
September ISG5, to the Plaintiff, Desenne. 

L. BoxTiLLABD, for Plaintiff, recites the facts 
and the dates. The cancellation of the sale by 
Gteffroy swept away the persons who bought 
from him. They must beheld as never being 
proprietors. Félix Lionnet afler he got his share 
of the one half of the lands allotted to him was 
ejected by ** expropriation forcée'*^ He never 
was proprietor of any other part of the Estate, 
whicn was never held, at one time, by the same 
proprietors. So the principle of " destination du 
^e de famille " don't apply. Demolohbe V. 
Xn. § 804. There can be no right of servitude, 
except when the Estate has been severed, and 
the servitude extends over one portion in favor 
of the other. C. C. 637. 1.183. 2.125.-~Dalloz. 
Servitude. KTo. 1.014.— Durantoit V. No. 568. 
— TouiLLiER. 2. No. 614. — ^Demolombe. Servi- 
tude. II. No. 12. 

J. Colin, for Defendants : Tlie whole lands 
were united into one Estate when the mill was 
built. It would have never been erected at the 
spot, except there had been this]supply of water. 
JNo mill can exist without water, and, in law, the 
water is always an accessory of the mill and goes 
with it. Pboudhon. Domaine Public. Y. 3, page 
428. 

The Judgment of cancellation restored the 
lands to Geffrey, with all the improvements and 
'' améliorations " which had been added, includ- 
ing the mill and its accessories. Such as the 
water in question. The part of the machinery 
being restored to Brodie, the unpaid vendor, is 
immaterial. In fact, the machinery never was 
removed, as Brodie has settled with for the price. 

As to the difficulty alleged, on the other side, 
that a servitude implies two distinct landed Es- 
tates, that is generally true, but the facts here 
are not unconsistent with the existence of a ser- 
vitude § 32. 2.87 : S. 54. 1. 682. 

L. Bouillaud, in reply : The other side do 
not indicate distinctly what legal title or right 
they are to stand upon. It ma} be true that 
all the parties joined in a partnership for work- 
ing the Estate, but that don't make them pro- 
prietors, and if they were not so the principle of 
*' destination du père de famille " don't apply. 
Félix Lionnet was no party to the cancellation 
of sale by Geffrey, and his rights or interests 
«ould not be affected by it. 

THE COUET. 

The real question between parties in this case, 
is the right to the run of water which supplies 
the mill and sugar-house of the Defendants with 
that indispensable article. Looking at the dr- 
cumstances of the case, as they have now been 
established in evidence, we have to determine if 
the Plaintiff has made out his case. 

We say if the Plaintiff has made out bis case ; 
for, not only does the Plaintiff in this as in most 


other suits lie under the obligation of estahlidi- 
ing his right before he can eject the Defendant 
from the possession of the subject in dispute, 
but the matter about which the contention has 
here arisen, is one of a very peculiar nature, viz: 
the run of water attached to a mill and sugar 
house. To such establishments the supply of 
water is indis; ensable. This is very well stated 
by Mr. Pboubhoit, in his " Traité du domaine 
public," vol. 3, page 428 : '' Ici la cause du men* 
nier se présente sous un tout autre aspect ; car 
on doit, jusqu'à la preuve contraire, considérer 
le canal comme lui appartenant exclusivement 
soit quant au sol du fonds, soit quant aux bords 
contenant les eaux ; attendu que, comme le fi 
Heitbt, '* le moulin ne pourrait exister saai 
'* prise d'eau ; le canal qui lui porte sa force me^ 
" trice doit être réputé partie mtég^nte de l'a- 
'' sine, puisqu'il lui donne la vie, et qu'il 
" constitue réellement la partie essentielle." 

These words mutatis mutandis, arc equally Vf^ 
plicable in Mauritius as in France. 

The water in question, here, is essentially a 
part of the mill and sugar-house. We know 
that the building never would have been erected 
where they stand, on the land which now be- 
longs to the Defendants, if the water has not 
been there ready to be turned to account and 
applied for] the purposes of the sngar-establiali* 
ment thereon erected. The water, as part of 
the mill, is presumed to belong to tlie proptietor 
of the mill *^ jusqu'à la j^uve contraire.*' Bot 
what proof does the Plaintiff offer that the wa* 
ter is nis ? He says : it rises in my ground and 
it runs through my ground. Now, strong as the 
presumption would be in his favor in ordinaxy 
circumstances, that presumption would yield to 
stronger presumption, that the water supplying 
the null must go with the mill as an accessoir, 
but the evidence enabled us to trace completm 
the history of the water and the canal in whia 
it runs, and the Defendant would, we think, be 
able to establish his right to it, on the otber 
ground of law, 

Bj articles 692, 693 and 69é of the Cods Ci- 
TIL, it is enacted as follows : 

** Art. (692) La destination du père de famille 
" vaut titre à l'égard des sen^itudes continues 
" et apparentes." 

'< (693.) Il n'y a destination du père de &- 
'* famille que lorsqu'il est prouvé que les dent 
" fonds actuellement divisés ont appartenu an 
" même propriétaire, et que c'est par Ini qne 
" les choses ont été mises dans l'état duquel rfr 
" suite la servitude." 


*' (694.) Si le propriétaire 
entre lesquels il existe un 
servitude dispose de l'un 
que le contrat contienne 
'' relative à la servitude, elle 
** activement ou passivement 
'• aliénés " 


C( 


(( 


de deux héritages 
signe apparentée 
des héritages saoa 
aucune convenikB 
continue d'existar 
en faveur des fonA 


Now, we know that the water-course in qnc^ 
tion was made for the supply of the mill whA 
the lands were all reunited by the Lionnet tt 
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fi3f, and certain relations of theirs, into one 
ptferty, for the common benefit. 

So, kere, we have a '* destination da père de 
finiOe" and the articles of the Law above 
oQoted would establish the right of the Defen- 
fltnts. No doubt, it was agreed at the bar, that 
tte same parties were not absolutely the pro- 
jnetore 01 both sections of the lands originallj 
ianung the Estate *' Mipailleê " when the su- 

C*lioii8e was erected and the canal excavated, 
it will be remembered that all parties having 
ii^ to any portion of the lands nad agreed to 
ieumte the wnole lands, as they had originally 
leen joined in one Estate for the common be- 
koof and in certain fixed shares, *' de façon à co 

* fa*elles ne forment plus au'une seule et môme 

* propriété." Although, tnerefore, Félix Lion- 
M» tne owner of a sharo of one haJf of the Es- 
iite, did not join in the purchase of the other 
U^ from Gefiroy , it is difficult to see how the 
tniiion of the mill with its accessories was not 
fteact of the whole proprietors of the Estate, 
umz that he and all tno other persons int^ 
:ieitedin the sections of the lands, nad formally 
^peed to unite them, as above mentioned, into 
aie Sngar-Bstate, for the common behoof. 


Hie opinon of the Court being thus in favor 
tiâie Defendants, on the ground just stated, it 
il unneeessaiT to go into the other arguments 

rsed bv their Counsel. Much was said of 
fact that the Judgment of cancellation of 
We granted in favor of Geffrey, in the year 
1862, declaring that he should keep as damages 
in improvements and " améliorations" generally 
trlach had been made on his property, would in- 
iyodethe sugar-house and its accessory, the run 
^ water in question. This is quite true, but as 
ïâix Lionnet was not a partv to that suit, the 
iiidgment cannot be hela to be binding on him 
Ir on those who, now, represent him. But it 
b unnecessary to go farther into that matter. 

The Cofbt, therefore, finds that the Plaintiff 
kas failed to make good his case and that the 
[Pendants have established a right of servitude 
ftf the water and water-course or canal in ques- 
tion, as against the Plaintiff and their lands. 
i 

! Cost to Defendants. 


SCPBEHE COURT. 


UsOLUnOK DE VKSTTB, — CbkAITCIKIIS, — ^TlEBOE 
OpPOSTTIOK, — HiTISSIEB, — FaUSSE niïCLASA.- 

TIOH,— 0. C. Abt. 1664,— C. C. P. Abt. 474. 

ETii Jugement prononçant résolution de vente d'un 
Immeuble ne peut être attaqué par voie de 
*' tierce oppoêiiion.'* par un Créancier de V Acqué- 
reur, à moins quHÎ ne prouve qu'il y a eu collu- 
iioti et fraude entre le vendeur et V acquéreur ; en 
est ordinaire ce Créancier doit intei^enir lorsque 
Taction en résolution est pendante» 


OjlVCÈLLàTIOV of sals, — CbbSITOBS, — '' TiEBGS 
OpPOSITIOîT,*' — XJSHEB, — ALLEGES PBECOIT-. 

CEBTED FBAXjn, — C. C. Abt, 1654,— C. C. P» 
Abt. 474. 

A Juthment of cancellation of the sale of an Immo^ 
vraole Property cannot be challenged by way of 
tierce opposition, by a Creditor of the Archaser, 
except urhen he proves that there has been pre* 
concerted fraud between the purchaser and ven^ 
dor ; in ordinary cases the Creditor ought to 
have intervened in the Action of Cancellation 
when the same was pending. 


THE CEYLON COMPANY LIMITED,- 

Plaintiffs, 
Versus 

Y. PBAGASSA and Obs.,— Defendants. 


Before : 

His Honor Mr. Justice Bestel and 
His Honor Mr. Justice Colix. 


Hon. V. Naz, - 
W. Hewetsok,- 

L. EOUILLABD, 

Y. Pbagassa, 


-Of Counsel for Plaintiffs. 
•Plaintiffs' Attorney. 
-Of Counsel for Defendants. 
-Attorney for Defendants. 


l^th October 1866. 

By a Notarial deed drawn up before Mr. Pelte 
and his colleague, of ihe 12th July 1858. Aristide 
de Roquefeuil Labistour aod wife made to Pra« 
gassa, one of tbe Defendants in this cause, in 
consideration of the sum of <^12,000, the assign- 
ment of a certain quantity of sugars. " Quatre 
'' cents milliers de sucre de Tesou de 1ère qualité, 
'' (wetzellé et turbiné) poids net, fabriqué à Tu- 
*' sine de la propriété Bon Accueil, située au 
" quartier do la Savane, appartenant à Madame 
'' Zélie de Lacourtodière, Veuve do Monsieur 
'' Louis Auguste Prudbomme Duhancourt, livra- 
'' ble, par cette dernière " in the manner and un* 
der the conditions set forth in the assignment. 

Hie 400,000 lbs. of sugars aforesaid were a part 
and parcel of a larger amount, viz, : 600,000 lbs. 
of sugars, being the price of the Estate Provi* 
dence, at Savanne, sold by Labistour and wife to 
the said widow Prudhomme Duhaneourt. 

A Notarial agreement, between Pr^gassa and 
Aristide Prudhommo Duhaneourt, before Gimel 
and his colleague, of the 9th January 1861, in- 
forms us, 1st. of the sale by the said widow Pru- 
dhomme Duhancourt of the Estates Bon Accueil 
and Providence to Aristide Prudhomme Duhan- 
court, who undertakes to fulfil as to Providence^ 
the conditions abo?e stipulated between Labis- 
tour and wife and tbe said widow Prudhomme 
Duhancouit. 
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The agreement, next informs ua of the confer- 
i£on of toe 400,000 lbs. of sngara into a sum of 
;^18,000 {Nijable at the dates and under the con- . 
cfitions in the agreement mentioned. 

By a Noisrial acquittance before Notarj Oi- 
mel and his colleague, of the 18th Janusrj 1861, 
Fragaasa acknowledges having received from and 
with the personal monies of Mrs. A. Prudhomme 
Dahanconrt, and with the authorization of her 
husband, in part payment of the said sum of 
^^18,000 the sum of ^9,000. Whereupon Pra- 
gassa assigned to the said Mrs. Aristide Pru- 
sihomme Duhancourt, his rights up to the amount 
80 paid and received by hiro, on the said Estate 
Providence, 

On the 28th March 1866, Pragassa caused a no- 
tice to be served upon the widow Prudhomme Du- 
hancourt. calling upon her to deliver the 200,000 
lbs. of vesou-Bugar, the balance due to him after 
the above as8ignment,to Mrs. Aristide Prudhomme 
Duhancourt. This notice remained ineffectual. 
Whereupon, Fracassa, as holder of the rights of 
Labistour and vnfe, filed a Declaration in can- 
collation against widow Prudhomme Duhancourt, 
Aristide Prudhomme Duhancourt and wife. Par- 
ties not having pleaded to the Declaration, a 
B,ule JSftei was taken out, calling upon them to 
shew cause why Judgment should not be signed 
against them for want of a Flea. On the return 
day.'25th Apnl 1866. no one appearing for the 
Défendants, the Bule was made absolute. The 
canceUation of the original sale by Labistour and 
wife to widow Prudhomme Duhancourt was de- 
creed in favor of Pragasea who was put in pos* 
session of the Estate " Providence" ou the 23rd 
June 1866. 

On the 26t;li June 1866, by a deed before No- 
tary Vincent Geffroy and bis colleague: Pragassa 
sold the said Estate " Providence " to Emile Pi- 
pon. on the condition that the latter, as purcha- 
ser, do carry out the sale by Licitation of the said 
Estate between Mrs. Aristide Prudhomme Du- 
hancourt and himself, Pragassa» of which the pre- 
liminary formalities had been begun by him, 
within the week from the date of the Bule of 
Cancellation, as ordered by such Sule and with 
the fuU knowledge and assent of the " Ceylon 
Company " made, by Pragassa, a party to the 11- 
citatiOD, as apparent mortgage creditor of the 
widow Prudhomme Duhancourt and Mrs. Aris- 
tide Prudhomme Duhancourt. 

By a Notice served, on the 9th July 1866, by 
the •* Ceylon Company" alleging themselves to 
be creditors of .Mrs. widow Prudhomme Duhan- 
court and the now widow Aristide Prudhomme 
Duhancourt, on Pragassa, Pipon, widow Pru- 
dhomme Duhancourt and the now widow Aristide 
Prudhomme Duhancourt, the *' Cejlon Compa- 
ny" summoned those several parties to shew 
cause why they, the •* Ceylon Company Limited," 
should not bo admitted as tier» opposante against 
the aforesaid Bule or Judgment of cancellation of 
the sale to widow Prudhomme Duhancourt by 
Labistour and wi^e, of the Estate '* Providence " 
and also all other Rules or Judgments connected 
with or consequent upon such Uule or Judgment 
of cancel'ation. 


On the 7th September instant, parties ware 
respectively heard : Hon. Y. Naz, for the FUn- 
tiflb, moving as above ; Hon. H« Kcsviu, for Fi« 
pon ; L. BouiLLAJiD, for Pragassa ; J. Colit, fa 
the widow Aristide Prudhomme Duhanoouct» 
shewed cause. 

In support of the motion, two affidavits weia 
read by Hon. Naz. The Affidavit of John Hsmy 
Mercier, Manager of the Branch of the " Ceylon 
Compsny," at Fort Louis, states aa follow : Hot 
on or about the 2drd day of June 1866, 1 was in- 
formed that the certificate servioe of a ceitaia 
Bule Nisi issued on the 16th April 1866. in a 
cause, then nending, between Yolcy Fragaaaa» 
Plaintiff, and widow Prudhomme Duhancourt vai 
others, Defendimts, was false and illegal in as mook 
as the said certificate mentioned that the sernes^ 
of the said Bule has been made on A. Prudhooiais 
and his wife personally, in Touraine atreet, Poit 
Louis, on the 13th day of April in the said yeiK 
1866, when, in fact, no such service ever look 
place, the said A. Prudhomme being then on lni| 
death bed, on the Estate Providemee,^ in the Dis- 
trict of Savanne, and his wife being in attendanes 
on him. That immediately upon receiving tk 
above information I gave instructions to the at* 
tomey of the '* Ceylon Company Limited " ta' 
take the necessary steps to upset all thefmceA 
ings granted upon the said certificate of ^ servi" 
which proceedings I had, until then, believed 
have been made regularly taiàhonajUde, 

Aristide Bertrand's affidavit states that 
the nth April last, up to the day of his death, 
Prudhomme. could leave neither his room i 
bed. That the Deponent had been constanti][^ 
attendance on A. Prudhomme, from the 
April to the day of his death, during which wl 
time his wife never absented herself from 
husband's room, except at rare intervals and 
ing a few minutes at each time ; and yet, 
Naz, the usher's return states the servioe of 
rule JSftH on Mr. and Mrs Aristide Prudhc 
Duhancourt, to have been personal, as wdl 
on Mrs. Widow Prudhomme Duhancourt. 

Upon such alleged personal service, the 
made the Bule Ifiai absolute in favor of 
sa, the Assignee of Labistour and wife, and 
creed the cancellation of the sale made by 
latter to Mrs. Widow Prudhomme D 

This Judgment based, as it is, upon a &Ise 
turn of the officer of the Court, is m 
bad, cannot and ought not to be supported by I 
Court, to the prejudice of the rights of so '^ 
a creditor as the " Ceylon Company." 

No subsequent ratification, if any, on the 
of Mrs. A. Prudhomme, can cure so radieal a 
in the service, and assuming the posaibiiity of I 
such ratification on the part of Mrs. A. 
homme, it should nevertheless, be confined to i 
in no wise endangering the rights of third 
such as those of the creditors of Mrs. 
Prudhomme Duhancourt and Mrs A. Pmdh 
Duhancourt, otherwise the rights of tba^ 
legitimate creditors, such as those of the '* 
Company" might and would be endi 
collusion between vendor and vendee* aa'ia 
cause. 
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On an attonpt by Kaz to obtain the personal 
laawera of Pn^aasa, Kœnig objected and rested 
Ui objection chiefly on the absence of right, on 
the part of the " Ceylon Compaoy,'' to upset a 
Jadgment dnly made between the parties in the 
original cause, executed not only between parties^ 
kt even by the '^ Ceylon Company." 

The allegation of fraud by the " Ceylon Com- 
pany" in support of their right of interference 
can afford the Company no aasistance. 

There is no doubt that a creditor can exercise 
the rights and actions of his debtor, with the ez- 
eeption, however, of those rights exclusively at- 
tached to the person of the debtor. (Art. 11 66.) 
It is equally true that a creditor may, in his per* 
aonal name, impeach the acts made or done by 
lus debtor, in fraud of his rights. (Article 1,169 
C. C.) 

Bat, to be allowed to do so, some strong pre- 
lumptions should be laid before the Court, to 
vamnt, on its part, the interference of the pro- 
bable existence of a fraud. 

And, no such presumptions have been shewn, 
in the present instance ; allegations have been 
Bade, it is true, and these allegations I now un- 
dertake, said Kœnig. to shew, are contradicted 
by the Acts of the demand in cancellation. 

Tbe Plaintiff Fragassa, as holder of the original 
rendors of *' JProvidence,^^ being unpaid by Mrs. 
widow Prudhomme Duhancourt, the purchaser of 
that Estate, sued for a cancellation of the orig- 
nal sale. Against whom was his action to be di- 
rected ? necessarily against Mrs. widow Pru- 
dhomme Duhancourt,hi8 debtor, and Mr and Mrs. 
Aristide Prudhomme Duhancourt. He was not 
bound to ascertain whether such vendees had 
conferred on other parties any right on the Es- 
tate sought to be recovered ; and if any to make 
them parties to the action in cancellation. No 
law lays upon him any such obligation. 

INrecting his action against the widow Pru- 
dhomme, Mr. and Mrs. A. Prudhomme, without 
any notice of such action to the '* Ceylon Com- 
pany '^ or any other of their creditors, betrays 
not, on the part of Pragassa, the slightest inten- 
tion of deuauding the rights ot tbe " Ceylon 
Company *' or of any other creditor. 

But, it has been said that had the service of 
the Bule Nisi been good, the Judgment or Eule 
oi cancellation would have been unimpeachable ; 
but the badness of the service laid the Judgment 
op^ to the criticism of the creditors. What had 
Pragassa to do with the faulty return of the 
Usher ? Is the ignorance or dereliction, by the 
Usher, of his duties, to be construed into a con- 
nivance by and between Pragassa and the Defen- 
duits, to defraud the creditors of the latter. 

Further, either the action in cancellatian was 
to be directed by Prsgassa against the creditors 
of the Prudhomme Duhancourt as well as against 
the latter or not \ 

In the first place, the '' Ceylon Company " 
might justly move for the setting aside of the 
Judgment given, as contrary to Law. 


In the second case, the creditors are without 
right to complain of the irregularity of the ser- 
vice of the Bule on Pragassa*s debtors and of 
the Judgment obtained against them upon that 
service. 

The Bule of Law on Tierce opposition is this : 
'* Une partie peut former tierce opposition à un 
*' Jugement qui préjudicie à ses droits, et lors 
*' duquel ni elle ni ceux qu^élh représente n'ont été 
•* appelés. " (Art. 474, Code Peoc : Civil.) 

That the rights of the " Ceyloo Company '* 
may be affectea by the Judgment in cancellation 
given in their absence, may be assumed. This 
probable result, however is insufEcient to allow 
the '* Ceylon Company "- seeking to invalidate 
such Judgment. That they should have a right to 
do so they must shew that they ought to have 
been made a party to the action in cancellation 
and that they were not made parties to the same. 

This, we have shewn» was not requlied, and if 
required, our answer is that they have been dnly 
represented by their debtors, the Defendants to 
the action in cancellation. If so, what right have 
they to find fault with the Judgment, and what 
becomes of the repeated allegations of fraud on 
the part of Pragasea as well as on the parts of 
the Defendant to the action in cancellation. 

That there was none, on the part of Mrs. Wi- 
dow Prudhomme, is evident from the fact of her 
having resorted to a *' Bequète Civile " for the 
purpose of setting aside the Jndgment in cancel, 
lation. As to Mrs. A. Prud'homme, her affidavit 
tells us that she and her husband were fully 
aware of the action brought, and that having 
nothing to sav in bar thereof, her husband, in 
his life time, had intimated to the Attorney not 
to incur needless costs in resisting so well groun- 
ded a demand as that of Pragassa, in cancellation. 

That the husband and wife, Aristide Prud'hom- 
me, were entitled to adopt a similar course, said 
Colin, ia apparent ; for, the nullity, in an act of 
procedure, is personal to the party on whom it is 
served, and which none of his creditors have a 
right to set up. (Article 1166, C. C.) 

The fact of her having pledged the Estate Fro- 
vidence to the " Ceylon (Company," in guarantee 
of the advances made to Mrs. widow Prud'homme 
Duhancourt, up to the amount of her interest 
therein, that is ^9,000, is in nowise afiected by 
her subsequent recognition of Pragassa's right to 
the cancelktion demanded by him. 

This cancellation, in nowise, legally affects the 
guarantee given to the Company by Mrs. A. Pru- 
d'homme. The Company will exercise any right 
they may have against her on the portion accru- 
ing to Mrs. A. Prud'homme Duhancourt, in the 
sale price of the Estate, on tbe Licitation to 
which they have been made x>artiep. and to which 
they have not objected. 

G. GuiBEBT, for the widow^Frnd'homme Du- 
hancourt, merely observed that his client denied 
the existence of any personal service on her, of 
the Declaration in cancellation and of the Bol^t 
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JUDGMENT. 


There is no doubt, as enacted bj Article 474, 
C. P. C, that any party, creditor and others, 
whose rights are prejudiced by any Judgment to 
which he was not made a party, whether in per- 
son or by his representatife, is entitled to the 
remedy of *• Tierce opposition " for remedying the 
evil caused by such " exporte*^ Judgment. 

In order that the Ceylon Company should be 
allowed such remedy, we must inquire first, whe- 
ther their presence in the case of cancellation and 
Judgment thereon was required by Law. 

Art. 1,654 G. C. says : 

'^ Si l'acheteur ne paie pas son prix, le vendeur 
'^ peut demander la résolution de la vente.*' 
Against whomp Necessarily agaiost the pur- 
cl^ser. No where is it said that the unpaid 
vendor shall serve notice of his demand in can- 
cellation upon the creditors of the purchaser. 
And we see no reason why he should be subject- 
ed to such an unusual course of proceeding. If 
the purchaser has mortgaged the estate sold to 
him before paying his purchase price, the wrong 
sustained by his creditors are their own act and 
deed. Before parting with their monies, upon 
such security, the lenders might have enquired 
whether the estate was in any way encumbered, 
and more especially whether the Vendor's privi- 
lege had been extinguished bv payment of the 
sale price. Is the vendor to oe debarred the ex- 
ercise of his right of resolution of eale because of 
the^laches of money lenders ? 

These must have known what was the right of 
the vendor, in default of payment of the purchase 
price, and what were the effect of the exercise of 
such a right, (viz : ) the doing away with any 
mortgage right which might be conferred upon 
them by the purchaser. 

There are two modes to be resorted to by cre- 
ditors, for the protection of their rights, in such 
a case: 

Either by intervening in the cause, on the de- 
mand of cancellation, or by payment of the sum 
remaining due, on the purchase price giving rise 
to the demand in resolution. 

That such is the ordinary mode of proceeding 
is not denied by the '* Ceylon Company." But 
on the allegation of preconcerted fraud between 
the parties to the Judgment, such fraud arising 
from the alleged badness of the service of the 
Eule Nisi, the •* Cejlon Company " wish to pro- 
tect themselves agaist the possibility of a loss. 

Assuming the badness of such service ; this, 
of itself, is not such a presumption as to lead the 
Court, necessarily, to infer the existence of a cul- 
pable understanmng between the vendor and the 
vendee, forthe purpose of defrauding the Compa- 
ny of its lawful claims on the Defendants or on 
that portion of the price hereafter to accrue to 
Mrs. A. Prndhomme Duhancourt. 

The fiict of the Company having had notice 
of the Judgment, by their being made parties to 


the licitation ordered by the Judgment ; and the 
subsequent fact of their not having objected to 
the licitation prayed for, necessarily show hoir 
little the parties to the Judgment now coiDi>]aia« 
ed of ever contemplated deuauding the '^Ceyhft 
Company" of its lawful rights. 

The prayer of the *' Ceylon Company" to be 
allowed to adduce evidence of the alleged fraud 
between the parties to the Judgment ofcaneélla* 
tion of the sale of " Providence " must thneCoie 
be and isaccordinly refused on the following 
grounds : 1st, that in assuming the badness of m 
service referred to, yet, the law not requiring 
from Pragassa or any other unpaid vendiur aoy 
notice to the creditors of his purchaser, of his ac- 
tion, the " Ceylon Company" cannot avail them- 
selves of it for the purpose of upsetting the Judg- 
ment complained of by them. 

2ndly. Because the *' Ceylon Company," in de- 
fault of the Estate, are entitled to that portion of 
the sale price which shall accrue to Mrs. A. Pro^ 
dhomme, at the licitation of " Providence,*' to 
which they have been made a party and to which 
licitation they have not objected. 

We record the real tenders made to Phigasia 
and Pipon by the "Ceylon Company" (Limitad)» 
as also Fipon*8 readiness to deposit the sum 
claimed by the " Ceylon Company " (Limited). 

♦ 
Costs against the '* Ceylon Company " (Li* 
mited). 


COUBT OF ASSIZES. 


Tentative de Vol, — Pbocebuse CsnaKEUX 

L'Acte d'Accusation n'ayant point dU à qui tapper-' 
tenaient les objets volés, a été jugé défeeiusMSt 
et la procédure faite à cette occasion annuUée, 


Attempt at Labcent, — Cbihikaii Pbogxbdi5€», 
— ^Motion nr abbest of Judghest. 

A Orvminal Information held defective and pnh 
eeedvngs had thereon quashed on motion mi omf^ 
of Judgment J by Counsel, for toon^ of the siKf' 
ment of ownership of the money aUemfMfe 
he stolen. The Prisoner remanded to next On* 
minal Session for trial» 


THE QXJEEN 


versus 


HTJEETBUN. 


Befobe the Fxtll Bekch. 


The Hok, W. Gt. DiCKSOisr, Procureur and Ad- 
vocate General, — ^for the Crown. 
E. Pellebeau, — Of Counsel for Irisoaer. 
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Bmrth 8e99ion of 1866. 

On the trial of the Defendant, an unanimous 
ferdict of " Guilty," on the above charge, re- 
tinned against him by the Jury, was duly re- 
eorded, 

On the motion of the Cbowx, for Judgment, 

E. PsLLEBEAiT, of Counsel for the Defendant, 
noTsd in arrest of Judgment because of tho fel- 
bwnig idleged defects apparent on the face of 
theCâminal Information exhibited against the 
Défendant: — 

In: In not stating the party to whom the 
itden money belonged, or in not stating that the 
noBej did not belong to the Defendant. 

The fact that the monies did not belong to the 
Defendant, or was the property of some other 
|enon, is a necessary ingredient of the offence 
•f Larceny, which by our Law, is the fraudulent 
abstraction of anything " not belonging to Oneêelf*^ 
(Art 901 P. C.) Chaiiteaf Adolphe &, Hxlie. 
C. Pekal, 5th YoL, page 52-53, (2nd Edition.) 

The oaiission, in the Criminal Information, of 
d necessary ingredient of the Crime of Larce- 
fitiates the proceedings had upon such a de- 
lve Criminal Information, and the Defendant 
ly avail himself of the omission, by Demurrer, 
)tionin Arrest, as in the present case, or Writ 
eiTor. (Abchbold's, Chimi^al Fsactige, pp. 


Again, our Criminal procedure Ordinance re- 
lires (Article 9), that the Criminal Informa- 
exhibited by the Cbowk or other prosecu- 
r, be direct and certain : 

ht. As regards the party charged. 

yhf. The deicription of the offence charged/ 

3£y. The material circumstances of the of- 
ice charged. 

One of the material circumstances of Larceny 
that the money stolen be not the money of 
party charged. This material circumstance 
>ttld be apparent on the face of the Criminal 
formation, which, in this case, is perfectly si- 
it as to the ownership of the money. 

' 2dly. Erery breaking is not criminal, except 
those cases where the Law has made it such, 
e p]|U!e broken into, whether it be a dwelling 
lose or building ^., should bo stated, so as to 
the Defendant to ascertain how far the 
ing charged is a crime in Law. 

The &ct of the breaking into a dwelling house, 
a material circumstance, should be appa- 
it on the face of the Criminal Information, as 
[uired by the third Section of Art. 9 of our 
linal I^ocedure Ordinance. 

I 

' Srdly. The only commencement of execution 
itated in the Crimiiial Information, in support 
hfthe attempt, is the breaking. However the 
breaking, of and by itself, being insufficient eyi- 


dence of a commencement of execution, other 
facts such as the opening of the " bureau" of 
the party robbed should have been stated along 
with the breaking, that the Defendant should be 
in a position to ascertain how far the additional 
fact coupled with the breaking into the dwell- 
ling house, constitute or not the commencement 
of execution required by Law. (See the authori- 
ties and Judgment collected by Qilbebt, § 2 
and 5 of his notes, on Article 2 of the Code 
Pekal.) 

It charges the Defendant, in the very wordB 
of Articles 2 and 301 of the Penal Code, with 
having attempted by breaking into the dwelling 
of one ChauYin during the night, fraudulently to 
abetract, steal, take and carry away therefrom, 
certain monies. 

True it is that it is not stated whose the mo- 
nies were, 1st. because such a statement is im- 
material ; Larceny being the fraudulent abstrac- 
tion of the money or other chattels not belong- 
ing to Oneself; it is self-evident that the mere 
charging a man with Larceny or stealing, neces- 
sarily implies that the object abstracted and sto- 
len was not his property. If so, it little matters 
who is the owner of the thing stolen. How can 
the knowledge or ignorance of the owner and of 
his name affect the defence of the party charged, 
on the merit» ? 

Had the Defendant demurred to the Criminal 
Information, a motion would have been instantly 
mad&. for leave to amend, and the amendment 
undoubtedly granted, because of the immateriali- 
ty of the statement required as to the defence of 
the party charged, on the merits, (Article 13 
Cbiminal Pbooedube Obdinance.) 

The 2nd defect complained of is without any 
foundation. The place broken into is stated to be 
the dwelling of one Chauvin. Is not a dweUinf^ 
house one of the places the breaking into which 
is prohibited by Law ? Can it be seriously con- 
tended that tho Defendant was not fully aware 
of the charge, of its aggravated nature, and that 
he has been and could possibly be injured in his 
defence on the merits ? 

The breaking charged, whether external or 
internal or both, was the breaking into the dwel- 
ling house where the attempt at larceny is char- 
ged to have taken place. 

The requirements of Art : 9 of the Cbihikal 
Pboceditbe Obdivakce have been satisfied as 
regards : 1st the party charged ; 2ndly the des- 
cription of the offence charged, {viz:) an attempt 
at ijarceny during the night, bjr breaking into 
the dwelling house of one Chauvin, at the place 
mentioned in the Criminal Information ; 3rdly 
the material circumstances of the offence char- 
ged, {viz :) the attempt made during the night 
and by breahina into the dwelling or dwelling 
house of one Cnauvin. 

Zdlf/ ' The third defect charged against the 
Criminal Information is, that a mere breaking 
not being of and by itself sufficient evidence of 
the commencement of execution required by 
Law to convict one of an attempt at committing 
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Larceny, the Criminal Information, should have 
stated such act or acts which, coupled with the 
breaking, would have rendered the latter crimi- 
nal in the eyes of the Law. 

The Pbocitbeub Gjenebal said : 

I deny the correctness of the law laid down, 
on this head, by the learned Counsel on the op- 
posite side. On reference to the notes of GriL- 
BEET, on Article 2 of the Fbench Penal Code, 
Note 12 his, I find it has been decided by the 
CoiTB DE Cassation " que Tescalade et Teffrac- 
'' tion commises dans le but de commettre un 
" vol constituent un commencement de preuve." 
Assuming, however, those Decisions not to have 
met with the approbation of the Court of Cas- 
sation, itself, ana that of the commentators of the 
Peench Penal Code, yet, I read in note 11 of 
the same annotation : " Cependant si Tescalade 
" était suivie d*un acte d'exécution quelconque, 
" quelque léger qu'il fut, il est évident qu'il y 
" aurait tentative. Ainsi Vouverture d*un meu- 
" hle ; " and in the case, the opening of Chau- 
Tin's ** bureau ; " (Chauvbaxj & Hélib. Vol. 2, 
pace 40.) and note 12 : Juge effet que I'intro- 
*' auction dans une maison, avec l'intention d'y 
" voler, accompagné de l'ouverture des armoires, 
'' constituent un commencement d'exécution." 

On the strength of those authorities, I con- 
tend, that the several charged defects whether 
singly or jointly do not and cannot vitiate the 
Criminal Information exhibited in this case or 
the proceedings had upon it, and is a necessary 
inference that the " Verdict " given is good in 
Law and that the Judgment is not to be arrested 
as moved. 

JUDGMENT. 

Were the defects charged against this Crimi- 
nal Information so many variances between the 
facts stated in the Criminal Information and the 
evidence tendered in support thereof, I should 
have had but little hesitation in coming to the 
conclusion that this motion in Arrest of Judg- 
ment was too late, and would have, at once, pro- 
ceeded to Judgment. (Articles 13 and 58 of 
QKDirsKL Fbocedubs Obdoancb. 

But the defects complained of are not so many 
variances but so many omisnons of facts whicn 
are alleged ta be essential and material, and, on 
that account, should have appeared on the face 
of the Criminal Information, and the absence of 
which, therefrom, it was contended, must neces- 
sarily vitiate the proceedings had thereon. 

There is no doubt that the practice in Eng- 
land, previous to the statutes 14 and 15 Yict. 
C. 100, (of which our Cbiminal Fbocedube Ob- 
dinakce is a reproduction) as well as since the 
passing of this last statute* has been to state the 
name of the party robbed, and if unknown, to 
state the property to be that of some person to 
the Jurors unknown. The omission of that 
statement, in England, vitiates the indictment 
and may be taken advantage of by Demurrer» 
Axrest of Judgment or Writ of Error. Abch- 
bold's CBiHiiirAL Pbacticb, page 42.) 

The proceedings on a Criminal Information de- 
ficient in the statements required in an Indict- 


ment, must share the fikte of the proeeedingBki 
upon a defective Indictment, unless sometbing^ 
be shewn to lead to a different result, ^Aerfrom! 
any difference existing between an Indictme&t| 
and a Criminal Information, or from a diffc 
between the Criminal Laws of England and 
this Colony. 

The practice of this Court has been to 
the same precision in a Criminal Infor 
which is required in an Indictment in Ed|^ 
on all the heads stated in Article 9 of the Cri^ 
minsil Procedure Act. that it be direct and oer^ 
tain, lo. as regards the party chaiged ; 2o. 
description of the offence charged ; 3o. the 
terial circumstances of the offences charged. 

Is the non-statement, in this Criminal Ii 
mation, of the name of the owner, a 
or essential circumstance of the offence chargsdl 

This circumstance appears material for 
reason that unless it be charged and proved 
the stolen moniea belonged to Chauvin or 
some person not known to the Pboctjbeub C 
NEBAL, how is the party charged to come * 
Court, prepared with evidence to dispose 
fact alleged, by establishing, for instance, 
the money which he is charged to have stoloi 
his property, whether £rom his having reoein 
it in payment of a lawful debt or some ot* 
equally good legal grounds. 

« 
But, was it said, the charge is made in 
very words of the Penal Code to which 
been added words used in England, in dc 
ing the offence of Larceny. 

The words of the Criminal Information 
that the Defendant attempted fraudulently 
abstract, (which are the words of Article 
P. C.) to which have been added '* steal, 
and carry away,** words borrowed from the 
glish Indictment, which, all are suflicîeDtly 
criptive of the offence of Larceny and w 
ted to convey to the mind of any part^ ci 
that the money attempted to be stolen was 
money of another person. 

Were these words sufficiently de8cri[ 
of the offence? whence the necessity, in 
English Indictment, to state the stolen 
nies to be the property of such a one, or of | 
person unknown. Does not this statement 
how material to the defence of Defendant, 
the merits, ia the averment that the 
stolen or attempted to be stolen were the 
perty of some other person and not that ci 
Defendant ? For, unless told so, how should 
come with evidence to prove a fiust, in the 
place, not charged ; or 2ndly chawed by 
cation merely. If he had receivea in paj 
of a lawfiil debt the monies alleged to be 
by him and had been in a position to sabstaai 
his allegation, would not such evidenee 
in his moTf on the merits ? 

For anything we know, such proof might 
been adduced. If so the Defendant woold 
been acquitted and 
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dtiho momf» being thus estaUished, and such 
arerment not being found in the Criminal In- 
jbnnatian ; I come to the conclusion that the 
Information is bad for want of the averment re- 
ferred to ; 2ndiy that the proceedings had upon 
w defectire a Criminal Information filed in this 
ease cannot be upholden. 

These proceedings are accordingly quashed ; 
^4he Judgment moved for must be and is accord- 
'iagij arrested, and the Defendant remanded to 
next criminal Sessions, for trial. 

TUs conclusion relieves me from the necessity 
'Of going into the merits of the two other alleged 
dsfects ; however, I may say so much of the 
aecond objection, that it is wholly unfounded. 
- The attempt at Larceny is charged to have been 
•.in the dwelling of Chauvin, which the Defendant 
hid entered by breaking his way into it ; and of 
the third objection, that no text of Law has been 
fuoted to shew the necessity of stating the va- 
riew facts accompanying the breaking whence 
is to be inferred the commencement of execution 
rsfjoired by Law, in support of an attempt to 
commit a crime. 


SVPRKME COURT. 


ASSUBAKCES CONTBS L*IirCENI>TE, — YaLEUB DES 

Maschaitdisss — Peeutes. 

' Livaluaiion des Marchandi»e9 assurées ^ fixée doMS 
la Police d* Assurance, par r Assuré et le Man- 
daUdre de V Assureur, établit de prime à bord, 
U preuve de la valeur de ces Marchandises à Vé^ 
pojue du sinistre ; et dans ce dernier cas VAs- 
sure ne sera pas astreint a prouver cette valeur 
su moyen de preuves aussi rigoureuses que dans 
les cas ordinaires ; Von applique alors la règle : 
^ Probationes leviores admittuntur.*' 


S. J. Douglas, • 

J. Slabb. 

Hon. L. ABiTAirn,- 

J. PiQNÉOUT, 


Of Counsel for Plaintiff. 
Plaintiff's Attorney. 
'Of Counsel for Defendants. 
Defendant's Attorney. 


* PiBB Iksitbakce, — Value of Goons, — Bti- 

PENCE. 

' Tke valuation set upon goods insured, by the In» 
sured and the Insurer's Agent, is a priori con- 
clusive of the value of the goods at the date of 
the Policy ; but not of the value of the goods on 
the day of the fire. The Insured is allowed to 
prove the value of the goods on the day of the 
fire by much slighter evidence than is required 
in ordinary eases. The Bule : " Probationes 
leviores admittuntur'* applies. 




WIDOW DONZ, - Plaintiff, 
Versus 

MAURITIUS FIRE INSURINCE COMPANY, 

Defendants. 

Before : 

His Honor Mr. Justice Bbstel, and 
His Honor Mr. Justice Coljn. 


November, 1866. 

This was an action brought by Mrs. Widow 
Emma Donz against the " Mauritius Fire In- 
surance Company " to recover the sum of ,$3,600 
being the amount of a Policy of Insurance on 
certain goods and merchandize belonging to the 
said Plaintiff aud insured by the Defendants, for 
the like amoimt» on the 28th June 1865. 

It appeared that the stock in trade so insured 
was partially burnt and consumed on the 3rd 
April 1866, and the loss did not happen, accord- 
ing to the allegations set forth in the Declara- 
tion, by means of any of the risks which, in the 
terms of the policy, would have excluded the 
Company's liability. The Declaration further 
averred that the Plaini iff had fulfilled and ob- 
served all the conditions which she was bound 
to perform, and that the Company although re- 
quested had refused to pay the amount of the 
policy. 

The Defendants pleaded that they were 
not indebted in manner and form; that the 
Plaintiff had no riglit of Action, and ftu*ther 
that the Defendants had always been rrady and 
were ready to pay any sum up to the amount 
mentioned in the policy, provided the Plaintiff 
did prove, to the satisfaction of the Company, 
that at the time of the fire there existed on her 
premises goods and stock in trade to the amount 
claimed. That the Plaintiff had failed to make 
such proof. Tl;iat such offer was refused. That 
after the fire, the Defendants did cause the goods 
and merchandize in question to be appraised, 
and that the said appraiser found that goods 
and stock in trade, to the amount of one thou- 
sand five hundred and forty-seven dollars and 
eighty cents, had been damaged by fire. The 
Defendants paid into Court that sum of ;$ 1,547. 
80 c subject to certain attachments lodged in 
their hands, for various sums, by *' Bfyth Bro- 
thers & Co*," " Louis Deltel and w amarain- 
sing." 

The Plaintiff replied, practically alleging that 
she had suffered damage to the amount sued for 
and joined issue. 

S. J. Douglas for the Plaintiff, and Hon. L. 
Abhtaub for the Defendants, re^ectivehr called 
witnesses, and cited, in the course of the argu< 
ment which is noticed in the Judgment, the 
following authorities : 

DalIiOz. Assur : Terrestres V. P. 204. 
PouGET traités : des Assurances. Sauvetage. 
Dallzoz Assur : Terr : Page 224. 
S. V. 38— p. 129. 

JUDGMENT. 

On the 26th June 1865, the Plaintiff insured 
her stock-in-trade for the sum of $8,500, and 
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her fumituie for ^([500 more. The Mauritius 
Fire Insurance Company took tlie risk and re- 
ceiyed one year's premium. In April 1866 a fire 
burst out in tbe premises contiguous to the house 
in which the Plaintiff kept her shop and in which 
■he also dwelt. The fire made its way through 
the wooden partition between the two houses, 
and according to the Plaintiff's allegations, partly 
destroyed and partly damaged her stock-in- 
trade. In this case we have nothing to do with 
the risk taken on the furniture. The Defendants 
contend that the Plaintiff has not lost goods and 
i merchandize to the amount originally insured, 
but to a much smaller amount ; they pay into 
Court the amount of their appraiser and valua- 
tion, and take issue upon the difference. 

It is to be observed that the pleadings, in no 
wise, charge fra«d upon the Plaintiff ; the sole 
question which directly or indirectly arises from 
tbe issues which they raise is this : has the Plain- 
tiff lost $3,500, or more, worth of goods, or, has 
she not lost so much ? 

On the 26th June 1865, when the risk was 
taken, the goods and stock-in-trade were valued 
at the sum of $3,500, and the Defendants con- 
tended that tlds was not conclusive even as a 
starting point ; the sum of $3,500, amount of the 
valuation, having no other object than that of 
determining the amount upon which the pre- 
mium was to be taken. We are of opinion that 
that valuation is, à priori, conclusive as a start- 
ing point, that is to say à priori conclusive of 
the fact that on that day, 26th June 1865, the 
stock-in-trade insured was of the value of $3,500 ; 
of course the next day it was liable to increase 
or decrease ; of course it is not in any way con- 
•dusive that on the day of the fire there were 
^oods to that amount ; but it shows that on the 
date of the Policy there were goods to that 
Amount. 

In this case, the Appraiser of the Company, 
before the Policy was signed, went into the shop 
and satisfied himself that he could report to the 
Company that the goods might be insured for that 
sum, and it is difficult to see why the Apprai- 
ser's valuation should be conclusive, on that 
day, to authorize the Company to receive a pre- 
.mium which is an ad valorem one, and should 
not be, on that day, à priori evidence to enable 
the insured to recover the principal sum on 
whicb he has paid a percentage in the shape of 
premium. The conditions of the risk, certainly 
seem to us to give the same construction to the 
contract of parties, if the law did not give it. 

Article 6 runs thus : — 

'' L'estimation des objets proposés à l'assu- 
rance se fait d'après leur valeur aetuelley par le 
proposant et l'un des Inspecteurs de la Compa- 
gnie, sauf décision du " Board of Directors." 

The actual value then, is settled between the 
insurer's Agent, subject to the control of the 
^' Board of Directors." 

Article 7 gives to the Company the right to 
proceed to a new valuation, pending the course 
of the risk, in case the matters and things in- 


sured have apparently increased or decreased ; 
and further, gives such Company the power of 
causing anterior valuations to be reduced ap<m 
verification ; again, Article 19 allows the Compa. 
ny, at the expiiy of every year, to cause the 
amount of the risk to be reduced when, inter atia, 
merchandize has been insured. 

From all those conditions it would r^ult tbtt 
whilst the Company has reserved to itself the 
right of reducing its risk, even pending tbe 
course of such nsk, it only can do so upon t 
new valuation to which the insured mustsuomit; 
but until then, either increased or decreased, tlie 
original valuation made jointly by insurer and 
insured, under the Control of the " Board" is ifc 
least very strong à priori evidence of the vainc 
of the goods insured on the day of the Insu- 
rance ; and, therefore, although it does not fol- 
low that whilst goods insured ;$I1,000, and woitii 
that sum on the dav the risk was taken, are 
worth that sum on the day of the fire, yet that 
preliminary valuation is of the greatest value ai 
a starting point, because when joined to fiuta 
easily ascertained, it may serve as a basis to 
come to a sound conclusion as to the real value of 
the goods lost by the fire. This Doctrine is laid 
down by the Coue Eotale db Pabis, Comp. Ai 
Soleil V. Bidard, 8. V. 34, 2, 145. 


it 

C< 
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'* Considérant que rien n'établit, et qu'il n'est 
pas même allégué que depuis cette épo|^ 
jusqu'au jour de l'incendie la maison est diat 
nuée de vdeur; que la " Compagnie du So- 
leil " ne peut prétendre que cette évaluation 
faite contradictoirement avec elle, et qu'elle- a 
trouvée bonne pour la perception de la prinM^ 
doive rester sans eftet lorsqu'il s'agit de répa^ 
rer le dommage ; que l'avis des experts sur œ 
point n'offrant aucune base certaine d'évJaa» 
tien ne peut détruire la foi due aux estinur 
tiens faites d'accord entre les parties. " 


The Judgment, then proceeding on the bases 
which we have laid down, goes on to rule that 
the goods may not have had, at the time of tiio 
fire, the same value as they were at the date d 
the Policy. We find the same principle held If 
the •* CouB PE Cassation," Comp. du Phœmx 
V Jrdeeson, Dalloz. Asssur : terr : V. P. 37$| 
dismissing an appeal from the Conn Botali Mti 
Pabis which had refused to appoint appraiaen 
to value certain losses alleged to liave been sof*; 
fered by the Plaintiff*. In that case, contrarjiti 
the printed conditions of the Policies by iwluok' 
the 'Thcenii Company " generally reserved ti: 
itself the right of not oeing bound by the vaha* 
tions bom in this Policies, the insured being ati^ 
lowed to prove his loss by every means in 1^, 
power. It had been agreed that the losses shooJA 
be settled according to certain annexed invente^ 
ries ; the Plaintifi* claimed accordingly, and Ai( 
Company applied for the appointment of certail 
appraisers. The Court rejected the Appliei* 
tion : " Attendu, àSter laying ipwn the hA 
" que la Compagnie du Phosnix ne saurait ^^^ 
*' admise à plaider un système dont le rés 
*' serait que pour] augmenter sa prime, eOe 
** rait laissé porter des estimations Ixop 
" et que lorsau'il s'agit de payer le sinistre 
** vé elle vouarait revenir à des estimatioiis 
'* faibles. Que si, en général, il ne faut p^ 
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** founÙT aux assurés Tappât d'un bénéfice à 
** fiûre ; il ne faut pas non plus donner aux Corn- 
" pagnies le moyen de leurrer leurs assurés ; 
*'que c'est à elle a vérifier avec soin leurs 
" estimations ; mais que jusqu'à preuve contraire 
*' ces estimations doivent faire foi/' 

But what proof can the insured bring of his 
loss, when his books, for instance, ha?o been 
deetrojed ; for, although the agreement in the 
Policy is very good evidence of the amount at 
the date of such Policy, it is not and cannot be 
conclasive of the loss at the time of the fire. 
Lemones et quapassuerit haberi admitiuntur pro- 
taUonis says Okesigkok. '* A l'égard des mar- 
*' chaDdises en Magasin, si elles ont été assurées 
'< sans désignation, (Pabdbssus 11.291) l'assuré 
''se peut être tenu que de prouver qu'il exis- 
^ tait des marcbandises, de quelque espèce que 
" ce soit, du genre de celles qu'énonçait la po- 
•* lice." 

After a fire, says Pouoet, p : 616, public no- 
toriety may be consulted, ana if the insured has 
neither books, deeds, correspondence or witnes- 
ses, his oath may suffice. The result of those au- 
thorities whichy on this point, are supported by 
many decisions, amongst others, those already 
quoted, is clearly this, that the very nature of 
ine damage suffered, shows that the contract of 
insurance would be practically impossible, if the 
k insured were compelled to prove nis actual loss 
Ij OTidence which, would be insisted upon in 
many other instances. The greater the loss, the 
p;reater would be the difficulty against which the 
'iQsured would have to struggle. It is* perfectly 
! impractical to say that the interest of an Insu* 
nnce Company leads it not to dispute ; it is 
enough that the company may dispute the claim 
if it diooses to dispute it ; as contracts of insu- 
rance are of veir great importance and usefuU- 
ness it seems just and fair that every kind of 
'reasonable proof should have been allowed the 

hunied to show his loss. 

i . 

I ^ Here, Made. Donz starts with the valuation 
I in the Policy : in June 1865 her goods were ta- 
ken by the Company to be worth ,$3.500 and 
I the paid premium on $3,500. It is shown to us 
I tj the evidence that apart from the actual con- 
1* met, that valuation was not exaggerated and 
'ire motion this fact merelv because it was ur- 
'ged that exaggeration, on the part of the insured, 
[•Iras evidence of fraud, of intent to deceive, 
1. Imile Pilot, Jules Bouic, and Alcide Cesar show 
['ftat there was no exaggeration ; she brought a 
|%ood many things since the policy was signed, 
^'ihe broker's bought and sold notes show this : 
I Ae lost goods* not merely such goods as were 
! 'Aunaged by smoke or water, but goods burnt 
|%(Ld 01 which the ashes were to be found iu her 
Hbop, when the Police and firemen effected an 
rentrance. 

Hr. Labonié, very clearly show this, and al- 
iflbo' there is evidence the other way, it seems 
^diSenlt to believe that Mr. Labonte, the chief 
fireman, who first forced an entrance into the 
I dbp, could have been mistaken, whilst others 
:aiay not have noticed the fact ; and certainly 
wse who entered only after water had been 
punped into the room, for sometimes may not 


have had their attention drawn to the ashes. No 
one saw goods carried away ; the Police was al- 
most immediately in possession, and kept pos- 
session. We have, besides, an inventory made 
bv Mr. Bouic, from information given him by the 
piaintiffi That inventory which, per-M, would 
DO of little value, gives the stock of the shop on 
the 31st January 1866, and the amount was, 
then, ^3 826.48 : so far as it goes it corroborates 
the evidence of those witnesses who say that the 
shop was well stocked. 

A good deal was also brought forward about 
the strangeness of the fire which broke out sud- 
denly in an untenanted house, next door, and the 
origin of which is most suspicious. There, there 
have, of late, been many suspicious fires ; ^ir. 
Prince has proved, that this was one of them, 
is possible, but what connexion has there been 
proved between that fire and the Plaintiff save 
that the Plaintifi^s goods have been destroyed. 

The pleadings set forth no such suspicion, and 
if fraud should be distinctly charged in any case, 
it is in a case of this description where the inte- 
rest of the public, no less than the private inte- 
rest of the Company requires that the fraud 
should be thoroughly sifted ; here the Plaintiff 
has not been called upon to meet charges of 
fraud or insinuations of suspicion. We were 
told, from the Bar, that the house itself was in- 
sured by the Company and that the risk was 
paid, a circumstance which unexplained does not 
support the notion that this fire was incendiary. 

We are fully aware of the great risk to which 
may be exposed a Company of this description. 
Insurances on merchandize and property which 
is easily carried away, ofier greater dangers than 
all, but in these as in most cases, good faith is 
presumed. 

Besides their rights to inspect and proceed to 
new valuations, Insurance Company have a piece 
of very good advice given them by the writer of- 
ten quoted on their side, Mr. Pouget : '* de 
** pareilles assurances ne doivent être faites qu'a- 
*' vec des personnes d'une probité connue." It 
is right to add that we have before us no evi- 
dence to make us doubt the PlaintilTs honesty. 

On the whole we have come to the con- 
clusion that the Plaintiff has made out her case. 
It is very true that since the 31st January 1866, 
she must have sold some of her goods ; but we 
are told that the linen drapery trade has been 
very slack indeed, of late, still, on her own state- 
ment ; that conveyed to us by Bouic's invento- 
ry, her stock was ;^3.326.48, on Slst January 
1866 ; the fire took place on the 3rd April ; two 
months' sales have to be deducted from that 
principal sum ; by valuing the sales of every 
month at the sum of ;$350, we think we take 
a liberal view of the case; that would reduce 
the stock, at the time of the fire,, to the sum. of 
;$[2,826.48. Necessaiily our valuation can only 
be approximative ; if her sales were equally 
slack every day, the Plaintiff would have sold 
less than that amount ; if they were as good af- 
ter as before the 3 1st January, she must have 
sold more. Judging from the Policy, the inven- 
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toTf, tho evidence of Pilot, and that of Bouic, 
we tliink that sum a fair criterion. 

Judgment shall be entered for the Plaintiff, 
for that sum, to wit : 12,826.48 with interest 
from the date of the Declaration, and Costs. 

The Jadgment to be executed, subject to the 
attachments lodged in tho hands of the Compa- 
ny, aU rights reserved, as to them. 


BAIL COURT. 


Capitaine et Ab^iateub, — Mabchandises ten- 
dues ET DiLiTBÉEs,— Acceptation a patkb, — 
Eesponsabilttb pebsonnelle dv Capitaine. 

L^ acceptation d'un compte par un Capitaine de la 
marine Britannique^ pour marchandises à lui 
vendîtes et livrées y sans la mention expresse quHl 
entend engager les Agents et Armateurs du na • 
virCt le lie personnellement. 


Masteb and Ownebs of a Ship, — G-oods sold 

AND DELIVBBED,— ApPBOTAIi OF AcCOITNT, — 

Peesonal liability of the Mastbb. 

The Master of a British ship must take care to 
* eanfinsy by eapress terms, the credit made him^ 

to his Owners onlg, else he will he personally 

hound. 


HAEPEE & Co.—Plaintiifs, 

Versus 

Captain LEMON,— Defendant. 


Sefore : 
His Honor Mr. Justice Colin. 


P^L. Chastellieb,- 
G. Eitteb, 

E. DiDIEB, 

J. Halais, 


■Of CoiîTiscl for Plaintiffs. 
-Plaintiffs' Attorney. 
-Of Counsel for Defendant. 
-Defendant's attorney. 


5th December 1866. 

This was an Action brought to recover, against 
the Defendant, Master of the ship '' John Stu- 
artf* the sum of fifty seven pounds, eight shil- 
ling and nine pence sterling, fos goods sold and 
delivered to him as Captain of tho said ship, 
from 2 1st July to the 15th November 1866. 

Tho account presented to the Defendant was 


made out : " Debtor " the Captain and Owners 
of the ship " JoAft Stuart,*' ana was apprnredûf 
by the Defendant, in these terms : " conect. W. 
Lemon." 

The Defendant contested the Plaintififs' daiia 
and urged that his Owners, and not himself, w< 
liable for the goods sold and delivered to Uml^' 
the Plaintiffs. The Plaintiffs put in the aceoof 
and maintained that, according to Law andtli' 
the facts of the case, the Defendant was Ijatk 

There is no doubt, as it was maintamed be* 
fore the Court, that the right of the Masler 
of a Sritish ship to jbind his Ownon, it 
a foreign port, for goods bought by him 
the use of the ship, may give rise to 
important considerations. If it be trae 
the Master is the Owner's Agent, there ie 
doubt that he cannot bind the Owners b 
the scope and extent of his agency and tliat 
Courts of Law will, in cases of this and si 
descriptions of agency, as well as in other 
of Principal and Agent, keep the Agent 
the strict limits of the powers entrusted to Uhj 
According to the circumstances of every 
will the evidence, which goes to show the neoek 
sity upon which the Owner's liability must 
require to be more or less strong. 

Sut, in reality, no such difficulty can 
here ; for, this is a British ship, and the rolei 
that unless the Master takes care, by expi 
terms, to confine tho credit to hia Owners oi 
he will be personally bound by a contract of I 
kind made by himself Abbott^ on Shii 
quoting Bich v Ooe. Cowper^ 636. 

No doubt the Merchant who sells the 
may, sometimes, have both the Master an< 
Owners liable to him, and no doubt also, 
Master may, in certain cases, have a right to 
upon the Owners to repay him ; but such is 
the case here ; the Master contracted direct^j 
he did not, in distinct terms, confine the credit i 
his owners only ; the evidence is the other 
and he must be held liable to these Plaiaf 

It was attempted t<> show that the oaw j 
handi would, according to " French Mr ~^ 
Law," lie upon vendor, to shew that he 
veil credit to the Master, alone. That is 
variably the case ; the Master is liable, dii 
if his obligation is the result of the coni 
makes or documents he signs ; and, in this 
he never repudiated the account ehargiag 
personally ; far from it. Besides, a lefc 
tho books will show several cases where 
Master was to be held liable, and tiie 
not ; but there is no occasion to ester 9ki 
length into the consideration of this point^; 
ship is a British ship, and the Master a 
Master ; the Owners, British Owners. (8 
Wm. 4. C. 55 Sect. 5 and 17 & IB Yict. Q< 
Sect. 8). 

Judgment must go for the PlaintiA^ 
Costs. Arrest in execution for tiiree ysMk 
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SDPBEHE CODRT. 


DlYOBOB, — '^ SiviCBS." 

pr^(^9«ifi^ pewent detmmder le dworee. pour Be» 
mm gf90f9, deegueit il résuite que la vie com- 

' WKM kmr eft dmfenue ineupportabley mats génê' 
ftHement parkmi, le divorce ne sera point aecor^ 
U fow «ft COS isolé de mauvais traitement. 


DlTOSCll, — " Sœyiti-e." 

■ladtoft for a divorce may be grounded on scevi* 
Mif rf isibituàl occurrence, and of such a serious 
ifMfv, as to prove that the conjugal life is into- 
^aMe ; hut one single instance of UUtreatment 
miU not he a sufficient ground. 


I* 


. CiZABAN THE WIFE,— Plaintiff, 


veraut 


OAZABAN THE HVSBA.ND,— Defendant. 




Before : 

His Honor Mr. Jvbtics Colik and 
His Honor Mr. Jvstics Abkaud. 


QlLOT. 
IL T. Nl£, 
Ma££ET, 


—of Counsel for Plaintiff, 
-— Pliintiff's Attorney, 
— Of Counsel for Defendant. 
— Defendant's Attorney. 


5th December 1866. 


The Plaintiff, in this case, sued her husband 

ft diTorce à vinculo Matrimonii, We have 

fie?eial witnesses in support of the facts 

d» and several called oy the Defendant. 

** Ministère Public " gave conclusions 

the application, when the Court took 

to consider. 

has been, in this case, a good deal of 
Ottntradictory eyidence ; in reality, a good 
1 of false swearing one way or the other. We 
ttcHned to believe rather the witncBses for 
idant. It seems hardly credible that 
woman had been often beaten hy her hus- 
under her own mother's roof, that such 
shoi^d be unknown to the mother, and she 
inly ignores them. There is, then, before 
••no credible evidence to tho effect that she 

E struck at all, except on one occasion ; and it 
been held by this Court, in Beilard v. £eU 
»* that the fact of a husband striking his 
^ once, in a fit of anger, is not suflBcient to 
TOorize the Court to dissolve the bonds of holy 


/ 


matrimony that unite together a young couple 
but lately married. 

The wife complains that her husband conveys 
away his property to the prejudice of her child ; 
there is no proof of that ; what property there 
is all is his own : there is no proof that he 
squanders it She complains that he does not 
allow her to go out as she likes ; that he refused 
her leave to sleep ir a pavilion which she pre- 
ferred to her usual bed-room, which appears to 
be too near the shop. These are certainly sin- 
gular grounds for an application for a divorce ; 
it no wise appears that he acted in the way he 
has been represented, from feelings of cruelty or 
spite. The pavilion he let s, the bed-room whieh 
is good for him, is not shown to us to have been 
bad for her. We do not perceive how his refu- 
sal to let her take a drive into the country with- 
out him, is to be construed as an outrage. She 
complains that the shop he keeps is visited by 
women of ill-fame and persons of very low des- 
cription. That is denied by witnesses just as 
trustworthy, we think more so, than the wit- 
nesses who assert the fact. But esto that 
it be true, a grog shop-keeper can haidly be ex- 
pected to drive away his customers because 
their morality or manners are not as they should 
be. A shop where Colonial Bum and such other 
drinks are retailed is not invariably the resort 
cf the best description of people The Plaintiff 
married her husband, for better, for worse, and 
surely cannot, now, turn his trade and his at* 
tendance on his business into a cause for divorce. 
The undue familiarities with women in the shop, 
are not, in our opinion, made out. The fact that 
the Defendant got his wife to wait on the cus- 
tomers may or may not be true ; but it is in evi* 
dence that when he was in the shop, with his 
servant, he did not ask her to attend to the cus- 
tomers. 

The " Ministère Public " has suggested that 
thia young couple had better have been left 
alone ; we think so too The indiscreet interfe- 
rence of relatives, however well meant, (and 
they may have been well meant.) will not tend 
to soothe the petty annoyances, the slight out- 
bursts of temper, which, left to themselves, will 
soon cool down, and notwithstanding which 
these parties, better taught by experience and 
their own self-restraint, may enjoy, if not the 
full sunshine of conjugal bhss, at all events, a 
fair and reasonable snare of happiness. 

We must, therefore, reject this application 
and give Judgment in favor of the Defendant. 


SIPREHE COURT. 

DiVOBCE, — PliOCÉDUBE, MaNUAT, — PbEUVE 

XESTIMOKIALE. 

Lorsque V époux contre lequel la demande en di^ 
vorce sera dirigée, se sera absenté du Pays, en 
laissant un mandataire, le demcmdeur pourra 
prouver par témoin V existence et la nature du 
mandat, et signifier les actes de la procédure à ce 
mandataire. 


• • 
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DiTOBCE, — Procedube,— PowebJ of Attobney, 
Pbincipal axd Aasirr, — Obal Proof. 

Where one of the Spouses against whom the action 
in divorce teas entered, had left the Colony^ and 
appointed an Agent, the Court ailoieedthe Plain- 
tiff to prove the Aqency by witnesses and to serve 
the proceedings on such Agent. 


BEUNIQTJEL THE WIFE,— Plaintiff, 

versus 
BBUNIQUEL THE HUSBAND,— Defendant. 

Before : 

His Honor Mr. Justice N. Gr. Bestel and 
His Honor Mr. Juiticb Colht. 


J. CoLDT, — Of Counsel for Plaintiff, 
J. BoucHET,—Plaintiff*8 Attorney» 

Defendant not appearing. 


Sth December, 1866« 

In this case, the Plaintiff has applied to this 
Court, for a divorce. The Defendant who is out 
of the colony, but left behind him an Agent al* 
leged to be empowered to represent him for the 
purposes of this suit, has left default ; the legal 
notices and summonses wf^re duly served on the 
alleged Agent, and the sole question for the 
Court to decide is, whether service upon this 
Agent has been good service in this case. 

J. CoLiK, for the Plaintiff, urged that it was ; 
for, the law does not prohibit, in certain cases, 
proof of agency by witnesses, and in this case 
he had phown by witnepses that there had been a 
power of Attorney ; he had proved that it had 
Deen lost, and therefore might and did prove, by 
parole evidence, the contents of such power. 

The question, in reality, before us, is not whe- 
ther a Defendant may appear or be represented 
by an Agent, in a suit for divorce. Art 243. of 
the Code allows the Defendant to appear in per- 
son or by a '* fondé de pouvoir," and i^rt. 241 
directs the Plaintiff to summon the Defendant 
in the ordinary way. We think, therefore, that 
if we could be satisfied that this alleged Agent 
was in reality the Defendant's Agent, and that 
his power covered the right or duty to act, in 
the matter of a divorce, for the Defendant, ser- 
vice upon the Agent would be, for ad matters 
connected with tne sittings of the Court, good. 
But no power is produced ; it is alleged that 
the power of Attorney has been mislead or lost 
and the Plaintiff was allowed, saving the deci- 
sion of the Court, on the point which was reserv- 
ed, to show the loss and the contents of the docu- 
ment. The question, therefore, is this : Can 
this be done by parol evidence ? 

We think that when a documeot has been lost 


and the fact of its loss has been ettablieW 
the satisfaction of the Court, its contents 
be proved by parol evidence. 

Of course the proof which the Court will 
quire may vary with every case ; if the ~ 
ment has been registered, it is right to take 
a registration copy ; for, if the identifie 
the registration copy with the last document,! 
satisfactorily made out, the contents will be 
cribed, at once, without trusting further to 
slippery memory of a witness. But, in tbia 
the power of attorney was not registered, p 
are therefore thrown back upon the mem( 
those who have examined or read the dc 
so as to reconstruct it. 

In so serious a matter as a divorce, we si 
require strong evidence to induce us to 
the alleged Agent as suiEciently authomc 
receive service of legal documents. 

But we are satisfied from the evidence idi 
ced that there was a power of Attorney gireaj 
the Defendant and that such power, now 
authorized Mr. Duperrel to act for the D( 
dant in this matter of a divorce. 

We shall sustain the service of the nc 
and as on the merits of the case, the PI 
grievances have been made out, we shaU. in 
formity to the conclusions of the ** Mû 
Public, " give a decree for a divorce and 
rize the Plaintiff to appear after the delays 
notices required by Law, before the Officer I 
the Civil Status of Port Louis, who is, bj^ 
Judgment, authorized to pronounce the dir^ 
à vinculo matrimonii between the Plaintiff 
her husband. 

Costs against the Defendant. 


SUPREME COURT. 


Bbetet D'LnrENTioN, — Expertise, — Smn 
PBOvTSoiBE, — Obd. No* 11 ds 1835. 

Recours en justice du Breveté conire tout acte fia 
en contravention des termes du Brevet. 


Letters Pateitt, — Subvet, — Skilled wirm 
•* Expert," — Protisiovàl sEizimE,-rLnrinR 
tion,— Obd. No. 11 op 1836. ^ 

Bemedy of a Patentee, in a case ofcontraveniieni 
the letters patent, by action at law, by ù{^ 
tion or by provisional seizure. 


Ex.PARTE: PAUL COUaET. 


Before : 

His Honor the Acting Chief Judge and 
The Honorable fidr. Justice Colik. 
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E. Dupont,— Of Counsel for the Applicant. 
L. KoDBSsE,— Attorney for the same. 


5th Dficemhcr 1866. 

This was a motion made by E. Dupont, for 
Paul Cougft, of Port-Louis, tobacconist, for an 
Order from this Court, authorizing a skilled En- 

fineer to repair to the premises occupied by 
élix Goze A Co. of Church street, Port- Louis, 
tobacconists, to examine a certain machine for 
eatting tobacco, and to report whether the said 
machine be similar to tne one for which the 
said Paul Couget has obtained the exclusive pa- 
tent of introduction for the exclusive use there- 
of, from the Oovemment of this Colony, on the 
29th May 1865. 

This motion was made upon the Applicant's 
affidavit disclosing the fact that he had obtained 
a patent and stating that Félix Goze à Co. had 
introduced a machine similar to his own for the 
purpose of cutting tobacco without patent or 
authorization, and had infringed the privilege 
vested in him, the said Paul Couget. 

The Statutes or Ordinances which are passed 
hj the Legislative, for the protection of inven- 
tions and the punishment or those who infringe 
patents g anted by the executive power, usual- 
ly enact penalties or forms of actions sufficient 
to meet the injuries that may arise. 

By Ordinance No. 11 of 1835. article 8 par : 
2, patentees are authorized to prosecute, before 
the Court, all transgressors against their exclu- 
live rights ; recover damages and have suppres- 
sed and confiscated, to their profit, all machines, 
utensils, and so forth, used according to the in- 
vention or process* for which such patentees have 
obtained the patents : The provisional seizure of 
BUi'h utensils and goods manufactured acconling 
to the privileged process, may also be ordered. 

It is clear, however, that the Judge in Cham- 
bers will not allow this last summary measure 
to be adoptod unless àpriori satisfied that there 
has been an infringement or a piracy ; and as 
this, according to the nature of the invention or 
other patented right, may be more or less easily 
provcd,care must be taken that whilst endeavour- 
ing to protect a patentee who complains of an 
infringement of his exclusive right, third par- 
ties who may turn out after all to be innocent 
of a piracy, should not, by a provisional seizure 
of their machinery or implements of industry 
betnade liable to suffer incalculable damage at 
the hands of, perhaps, an insolvent patentee. 

In Fraitcie where provisional seizures may be 
granted also, it has been held that *' la loi auto- 
*' risant la description avec ou sans saisie, la sai- 
" sie ne doit être ordonnée que lorsqu'il 3' aura 
^ lieu de craindre la disparition des objets incri- 
" minés." Paiisot v. Pamre/*— 8 May 1846. 

An application had been made, in this case, to 
the Judges in Chambers, and one of us, Mr. 
JxjSTTCE CoLiK, declined to grant the provisional 
seizur • prayed for, upon a meagre affidavit then 
laid before him, unless the Applicant submitted 


himself to deposit, at the Begistry, a reasonable 
sum, both to show his good faith and also to se- 
cure some indemnity for the innocent Defendant, 
should the Applicant fail to establish, in the 
action he was by Law bound to enter, his exclu« 
sive right or the alleged wrongdoer's infringe* 
ment of such exclusive right. 

The patentee not being prepared to make such 
deposit, has now moved the Court for an Order 
appointing an Engineer to examine and verify 
the nature of the machinery used by Ooze & Co. 

The usual way is to proceed by action at law, 
as by our O* dinance directed, and upon the right 
being established in such action at law, to obtain 
an Injunction to restrain the Defendant from 
further infringement ; besides, execution for the 
damages that may have been recovered, and the 
Buppreesion and confiscation which may then 
have been ordered. 

Sometimes, the Cou t of Equity will, even be- 
fore directing an Action at law, grant such an 
Injunction, when they are satisfied that the case 
requires summary interference. This was done 
in Ahemethff*9 case, 8. L'lW J. 209. But this is 
seldom done whep the patent is recent, or where 
the piracy or imitation has been doubtful. 
(HamUer v Plane, 14. Vbset. 130. Hill v 
Thompsan^B, Mebio. 622 ) 

In this case the patent is quite recent, it is 
signed 29th May 1866 and was read in Court 
on the 7th August 1866. Nor, has, in ^act, any 
motion been made for an Injunction. Accora- 
ing to the usual practice, therefore, an Action 
at law, such one as the Ordinance directly au- 
thorizes, is the remed} which the Applicant has 
* in his own hands, if his right has been infringed. 
We have, as at present advised, before us, nei- 
ther the specification oi the patented machine 
nor the description of the machine, the use of 
which is stated to be an infHngement of the pa- 
tented one ; we have no action before us ; we 
have, saving the bare statement of the patentee 
himst-lf a most mi agre one ; no data upon which 
we can safely interfere by means of a seizure. 

It is right to interfere by sending ai) Engineer 
to esutmine and describe the machine in question. 
By the present law of ^France, that of the 25th 
May 18H8, art 47, this, not only might, but 
should be done, but that law is not law in Man* 
ritius, and its provisions have not been adopted 
in our Ordinance No. 11 of 1835. 

Although, however, we cannot act under the 
protection of a special enactment, there is no 
doubt that the Court has often given orders of 
this dt seription, and there is no reason why, in 
a (.ase like this, where we do not think we can 
safely order a pro\âsional seizure, except under 
conditions, we should not resort to a conserva* 
tory measure which, whilst it will enable the 
patentee to protect his right, if such has been< 
infringed, will not expose the alleged wrong- 
doers to prejudice and loss if they are innocent. 
The law allows that which it does not prohibit, 
and we think the application should be granted. 

We order the affidavit to be filed, and appoint 
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Mr. BoQcqaet, Sngmeer, to ezimme the ma- 
ehine in qaestion for catting tobacco, osed bj 
Felix Oose A Co. of Chorch street, tobacconists 
sod describe the same in all its particulars. We 
order that, if necessary, he shall be accompanied 
by Usher Pitchen. 


BAIL CWIT. 


Mamdas et Makoataibb, — ^Acnov ev dom- 
MAOEs-uiTi'rArs, — EaBEim dahs uk ehtoi de 
BIJOUX, — ^Apfbl de juoekestt db Magistbat 

DB DiSTBICT. 

Lortgu*il s'agira âe fixer des dammageê à Voccanon 
tff tm fait prejudieiable qui ne ura point an acte 
a^font oreanonné à la penonne du plaignant un 
tort physique eu moral^ le dommage êouffêrt de» 
vra être prouvé êpéeialement et ne devra pas être 
fixé ffune manière arbitraire. 


'Bbxscojll abd Aoxvt, — ^Acnov nr davageb, — 
Mistake nr ab nrroicB or oold jbwelbt, — 

ApPEAIi FBOK JUDOICEBT OF DiSTBICT MaGIS- 
TBATE. 

la ikese cases not including injuries to the person 

and in tokieh phgsieal or moral grievances have 

not arisen^ special damages must be dearlg nrov* 

. ed to have Heen eutiaimed and cannot he aroitrO' 

rUg fixed. 


C. PECK & DELAXTNAY,— AppeUants. 


versus 


JAMEy^Bespondent. 


Before : 
His Honor Mr. Justice CoLOt. 


W. Newtob, —Of Counsel for Appellants. 

J. Hai;ais, — AppeUantB* Attorney. 

P. L. Chastbllibb, — Oi Counsel for Respondent 
€h. Botbb, — ^Respondent's Attorney. 


14th December 1860. 

In this care, which wss an Appeal against a 
Decision of the District Magistrate of Port 
Louis, on an action of Dsmages, Judgment had 
gone, before the District Court, for the Plaintiff, 
when the Defendant, very soon after, applied for 
and obtained leaye to bnng on the case de novo^ 
because certain extracts of letters produced by 
the Plaintiffs before the Magistrate were not 
tme and correct extracts. 

The Plaintiff, by his Counsel, at once consent* 
edand offered to produce the Ietter*book itself, 
which was done, and the Ifagistrate allowed the 


I parties f o be heard again, when the Counsel &r 
the Defendant read certain passagies from letteii 
written by Plaintiff to Defendants, in France. 

The object of the Defendants was. eridenUj, 
to show that the Plaintiff had ratified and sanc- 
tioned the Defendants' doings and agency in 
Paris, and was stopped from suiog them for an 
alleged breach of du^. 

The Magistrate below, on the Slat of October 
last, came to the conclusion that there had been 
no ratification or waiver of right, and gave Judg- 
ment for the Plaintiff, allowing the full damsges 
claimed. From the letters that passed between 
the parties. I am of opinion that the Magistrate 
was right when he decided that the Plaintiff had 
not waived his right to recover damages frtm 
the Defendants ; but I do not think that the 
damages allowed to the Plaintiffs, by the Judg* 
ment appealed against, have been made out to 
the amount, at least, for which a decree was 
given. The Plaintiff may well have laid his da- 
mages at the sum of SSSOO^ but in a case like 
this, special damages must be proved and not 
arbitrarily fixed. 

There are cases in which damages may be as- 
sessed in a more general way, when, f^r instance, 
injuries to the person haye been inflicted, irom 
which physical or moral grievances have arisen, 
which must be met by damages. 

But this is not such a case. Here, it is per* 
fectly plain that the Plaintiff, who ordered out 

fold jewelry weighing lé gold carata. and gave 
is order to the Defendanto who employed a 
man whose business seems to be to make jewd- 
ry inferior to the standard weight, reoeiTed 
gold chains weighing not 14 carats as he order- 
ed them, but 5 or 6. The fraud was discovered 
not by the Plaintiff who sold a first infoice of 
similar jewelry, but by a Mr. Pontié ; so that 
if the Plaintiff, a Jeweller by trade, can have 
been mistaken by the appearance of the gold 
chains, so may the agents in Paris, who do not 
appear to be Jewellers by trade and against 
whom personal good faith here is no evidenoa 


m The Plaintiff sent back the gold chains he 
ceived, but get others in exchange, apparently of 
the proper weight ; he had decided upon surer 
to keep them, and therefore although he may 
not have waived his right to obtain damages firom 
his direct agents for any wrong he may have 
Buffered, he cannot surely recover more tfian the 
damage really suffered. ^ 

Now it appears from the Plaintiff's own 9ts±^ 
ment that trie chains received and sent back would 
have been worth ^515.72 c, if made according 
to Plaintiff*B order ;*on that sum he paid 6 oio 
dutv. which ad valorem duty he seems to have 
paid 8 second time when the other chains were 
sent to him ; he is clearly to be reimbursed the 
duty he should have paid once, but through hii 
Agenti negligence was obliged to pay a second 
time. That will be $.30.94 c. 

To send the inferior chains back, he paid £1.6.8 
freight to the Peninsular and Oriental Compa- 
ny ; he is entitled to have credit for fre 
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god freight paid a second time, on tbe chains 
sent in exchange. That will be twice £1.6.8 or 

Again, the Plaint iff swears that he might have 
made a profit on those chains, but be does not 
saj that when he got the otber chains sent him 
it was too late to realize hi? ]^rofits ; nor does 
be show the amount of his loss of profit ; if he 
leallj suffered any ; in fact, no evidence at all 
of anj positive loss caused by the delay that oc- 
curred between tbe first invoice and tbe second. 
It is not shown that tbe Plaintiff remitted mo- 
ney in payment of the chains returned. The 
Magistrate seems to bave allowed tbe full da- 
mages claimed, because he thinks that if tbe 
chains had arrived in a proper state, in the first 
instance, tbey could have giyen the enormous 
profit generally realized in this Colony : namely, 
100 per cent. That may be, but it is not shown, 
b^ the sligbtest evidence, that when the chains 
àd arrive, I shall not pay " made according to 
the proper standard '* but according to tbe order 
sent by tbe Plaintiff", tbe market value of jewel- 
rf, in general, or of gold chains, in particular, 
had fallen, so that, except for the delay suffered, 
there is no actual loss proved, and what loss such 
delay may have caused is not proved either. 

Altho' it is rigbt that Agents, wben legally 
answerable, sbould be compelled to make good 
the loss sufi'ered tbrough tbeir agency, care must 
I be taken that tbe damages allowed should not be 
vindictive damages. 

Now the Defendants' personal bonesty and 
^d faitb are not denied ; the Plaintiff-becomes 
nritatcd and complains of tbem personnally, 
when be finds tbat those Agents exonerate tbe 
manufacturer Marmin from the cbarge of rob- 
bery ; now tbe Agents* appreciation of Mar- 
min's conduct, and tbey give tbeir reasons for 
Bucb appreciation, may perfectly be erroneous, 
but this does not add to tbeir liability ; this docs 
not increase tbe Plaintifi*'s real loss ; it does not 
change tbe personal good faith of men wbom, it 
is to be noted, tbe Plaintiff*, at first, never at- 
tempted to make answerable for the manufactu- 
rer's fraud ; and against him be turns, only wben 
tbey propose a mode of settlement with Marmin 
which it did not suit the Plaintiff* to accept. 

It may be tbat tbe delajr which elapsed bet- 
ween tbe invoice of the chains returned and the 
invoice of the chains sent in exchange may, ac- 
cording to the accounts between parties, have 
caused some loss of interest, which would have 
to be added to tbe damages already mentioned ; 
buf there is no evidence to show the state of 
Bucli accounts. 

This case was very carefully argued on both 
aides, but no other specific damage was proved. 

m 

On the whole, therefore, I am of opinion that 
the Judgment appealed against be affirmed on 
its merits, with the modification, however, that 
the damages be reduced to the sum of ^44.27. 

Each party to pay his own costs. 


SIPREHE COURT, 


I 


AbSKKCE, — ^En vol ÏN P088E8SI0N, — ^ADMIKISTBA- 
TlOy DE LA CoUMUKAUTé, — AUTORISATION DE 
TEKDBE. 


Absexce, — " Communauté,** — Possession and 
Administration thereof, — ^Authority to 

BELL. 


EXPAETE : 
AMEEE THE WIFE 


Before : 
His Honor the Acting Cuire Judge 

and 
His Honor Mr. Justice Arnaud. 


W. Newton, — Of Counsel for Applicant. 
H. Bertin, — Attomev for the same. 


2Ut December 1866. 

In this matter the Court was moved for an 
Order authorizing the Registrar of this Court 
toissueaBule authorizing the said Ameer the 
wife, acting as manager of the community of 
goods and properties which existed between her 
and her husband (out of this Tsland,) to sell 
to Abdoul Ackbar and Mansourally Banon, for 
a sum of ^895 nett and cash, the share and por- 
tion belonging to the said community of goods 
and properties in a certain fishery established at 
St. Brandon Island, in the firm " Ameer & Co., 
and in the lease of this said St. Brandon Island, 
by the Colonial Government, to the said firm 
" Ameer à Co. " 

% 

This application is tbe result of a previous 
Bule of Court, of the 28th September last, or- 
dering tbe Applicant to take charge and ma- 
nage, during the absence (from this Island,) the 
property belonging to the community between 
herself and her husband. 

Amongst otber properties the community 
owns a third share in the fishery above mention- 
ed, and also a third share of the Pirm "Ameer 
& Co.,*' in the lease of tbe island aforesaid. 

It would appear that these shares, far firom 
being profitable, have left a large deficiency of 
^922.02, and that the interest of the commu- 
nity between Ameer and wife requires that 
Ameer tbe wife do avail herself of the ofier made 
of purchasing the share of the community, for 
the sum of <^895, nett and cash. 

We concur in the expediency of securing this 
advantage to the community Ameer. 
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But at the same time we are anxious that the 
communitj should have the full advantage of 
that sum. 

To this end, we order, that the said sum 
when received hy Ameer the wife, be by her 
paid into the Savings* Bank, until a more lucra- 
tive and equally safe investment can be found 
for the same, the interest of that sum to be paid 
to the said Ameer the wife and to be laid out in 
the maintenance of herself and family. 

On this condition, we order, that the Bule 
prayed for do issue. 


SUPREME CODRT. 


CoKCEssioK, — Conditions BK80LI7TOIBES, — Ebu- 

NION AU DOMAINE, — POSSESSION, - PsESCBlP- 
TION DE DIX ET DE TBENTS ANS. 

Cireonstaneet d'après lesquelles la Cour Suprême a 
décidé que les conditions d^un Acte de Concession 
avaient été remplies et que le Département de la 
Guêtre, quoiqu* ayant pris possession du terrain 
concédé n'en avait point acquis la propriété par 
tfoiâ de prescription. 


Sied of Grant ob " Concession,"— Besolu- 

TIYE conditions, — BeUNION TO THE DOMAIN, 

—Limitation of ten and thibtt teabs. 

{Xreumstances under which the Supreme Court has 
ruled thai the conditions under which a deed of 
grant had been made were fulfilled and that the 
War Department» although in possession of the 
plot of ground granted^ had not acquired the 
same hg wag of limitation or '* prescription,** 


MTJBBAT,— Plaintiff. 


versus 


THE WAB DEPABTMENT,-Defendant. 


Before : 

His Honor the Acting Chief Judge and 
His Honor Mr. Justice Abnaud. 


B. Dupont, — Of Counsel for Plaintiff. 
B. DucBAT, — Plaintiff*s Attorney. 
S. J- Douglas, — Of ('ounsel for Defendant* 
J. Bouchet, — Defendant's Attorney. 


2\8t December 1866. 
lo this cace the Paiotiff claims posaession of 


a piece of ground situate near the harbour of Pott 
Louis, as hsTipg purchased the same from the 
heirs Dayot. 

Tiio Defendant pleads seren pleas which, prac- 
tically, raise the following issues : 

Int. — The Plaintiff h'ls no capacity to sac, in ai 
much as his title id invalid, because the heirs Dayot 
were not the lawful owners of the said ground, 
it having been reunited to the domain '* de plein 
droit," by reason of the non-execution of the oon- 
ditioQs imposed in the graitt ; and further, that 
supposing the heirs Dayot not to have forfeited 
their right to the ground, they had no po«er to 
sell it, and such sate was null, unless they proved 
that the ground had be<n put in value within 
one year from the date of grant, such being a 
condition of the said grant. 

2ndly. — That the Civil Qovernment of the Co- 
lony had prescribed the ownership of the ground 
in question, by having been ia possession of it for 
upwards of thirty years. 

3r(f/y. — ^That the War Department was owner 
of the ground by a grant from the Civil Govern- 
ment, dated 1841, coupled with possession for 
upwards of ten years and consistently with Art. 
2,265 of the Citil Cods. 

At the hearing of the cause several witnesses 
have been heard and documents put io, Cron 
which evidence we find the following facts to have 
been proved : 

The piece of ground claimed, originally of 4 
acres 61 perches in extent, was granted by regn* 
lar deed of concession to Thomas Dayot, on the 
30th September 1769. 

It became reduced by 1780 square toises, sodi 
portion having been taken from it in 1803 (6 
Vendémiaire an 1 1). by the Government of those 
days, in exchange for other land given to Dayot, 
in compensation. 

At the time of the concession of this (ground, 
Dayot hud built up n it several huts and a sail 
pan which seem to have been abandoned at the 
' beginning of the present century, and Dayot ap- 
pears to httve uped the ground for the last time at 
distant intervals, from 1807 to 1812, by removing 
some clay from it and carting it to anotb«»r8dt 
pan which he posscs^^ed in the neighbourhood. 

About the year 180S, the military authorities 
caused the ground to be occupied by soldier», #W 
raised a mound of earth aud foraiing it iotas 
Baitery which, however, was soon afterwaidi jI 
abandoaed aud allowed to fall into decay. 

From 1812, that is from the time that Dayol 
carted clay from the ^pot, not a ringle set is 
proved to havo been done by any one, wfaieh 
could be construe J into an act of possessioD, aal j] 
this state of things continued until the litb Sep» 
tember 1816 when, after the death of Dayot^ 
his heirs wrote to the Ci\il Government ofthft 
Colony, offering to give up the ground in qi 
tion on condition of being indemnified. 
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tetter there is no answer, — but to an 

which appears to be of a sinilar na- 

S vil Oovernmei»t entertains the appli- 

) Colonel of Engineers is consulted 

eport, dated 8th July 1816, appears 

time the idea that the Civil Govem- 

possiblj have a right to the ground 

He says : *' the 8ame mode I should 

r t;be Ôoyemment to obtain posses- 

r the ground (if it has not a right to 

fht be resorted to, that is by an ex- 

flDperty/' 

Gv-ovemment, howeyer, does not en- 

possibility of keeping the land in 

^t;ter of the GoTcrnment Chief Se- 

•^ 11.9th of August, addressed to the 

Surveyor, requires him to prepare 

jr ^«timates for exchanging lands of- 

* lieirs Dayot» among which is the 

>^^s^ion, against the other Qovemment 

Pbe plan sugfi^ested is not, however, 

Bjcecution. We find a letter of the 

) 1> 7 which mentions the subject and 

B land mentioned in the Petition of 

^ayofc, as a portion of land belonging 

^d ; and lastly a letter of the Deputy 

the Acting Governor, Major General 

e£Pect that the Government consi- 

d in question to have become their 

»13S with the battery from which it is 

*» separable. 

^izne no step is taken, no act done 

^in which possession can be in- 

i year 1840, or thereabouts, when 

^rs took possession of the mound, 

into a bnttery, by means of sand 

ery, and mount d three guns ; the 

e day and the guns remained a 

^ t^lie spot; aud again the battery 

-> 1^11 into decav, until the ground 

^ in 1863 by the Plaintiff who. after 

d aome time on the ground, was 

possession by the Defendant. 

^ facts, the Court bas to come to 
^ on the several issues raised. 

* 

vpinion, on the question raided by 

\eas, that the Plaintiff hns madt; 

b title to sustain this iction ; he 

lased the piece of ground in ques- 

potarial instrument and for considéra- 


tion 


Iti« 


contended, for the Defendant, that the 


H bs0 been reunited to the domain, on the 

gro^ïÇ . Ij ^f a clause, in the deed of conccssioi», 

-^tre^S ^yg ^i^at ^q default of compliance with 

^btc ^^alations concerning the conceSMons of the 

*^ ^ ^. •« Les dits terrains demeureront de plein 

? t réonw au domaine du Roi." It is clear 

^^m tbo evidence, that such "reunion had not 

?^ IjgiJ to have taken place within the first 30 

Y^r0 following the concession ; for we find, in 

180B *hf»t Government purchased, by way of an 

ezcbflBge» a portion of that very ground, admit- 

iZQ£ tBereby the validity of the conc<?68ion ; r 

c^^^^e hold that such reunion has taken pi 

^jjl^^^qiiently, consistently with the Proclama- 

Won of 25th Jiuauary 1816; a Decision of tie 


f 


nor 
ace 


Land Court would have been necessary to prove 
such result, and there is nothiog of the kind be* 
fore the Court. 

We consider, not only that this land has sot 
been forftited, but that the heirs Dayot had a 
right to sell such rights as they may have had 
under the deed of concession. They m ere to have 
been foreclosed from such rights in ca^e of non- 
execution of the conditions made to their father, 
that ho should put the land in value within the 
year. Now the deed, which contains the con- 
cession of two pieces of ftround adjoining each 
other, describes the ground in question as hav- 
ing been built upon, previous to the grant, by 
Dayot, who had already erected salt- pans on the 
spot, so that, should we be < f opinion that this 
clause applies to the ground under considera- 
tion, as well as to the other, we are satisfied 
that the condition required for selling, has been 
fully complied with. 

Admitting that the heirs D^yot have Lot for- 
feited their rights by not executing the condi- 
tions of the grant, have they lost their right of 
ownership by allowing prescription to run against 
them for upwards of 30 years ? In other words, 
has Government prescribed the ownership of the 
land by 30 years possession ? 

It has been argue J that Government, as grantor, 
could not reoume by prescription that which 
they have granted. We deem it unnecessary to 
decide that question, in as much a§ we are of 
opinion that the Defendant has failed to prove a 
title by the preecription of 30 yt ars. 

There is a wide difference, in the law, in the 
manner of acquiring and the manner of retaining 
possession. The rule is : Licet poêsessio nudo 
animo acquiri non possil tamen solo animo reiineH 
potest. Applying this princip'e to the facts of 
the case, we hod that Dayot the father has title 
and possession from the time of the conccsshn, 
down to the time of the exchango of Uud, in 
1803. From that time to 1817 his possession is 
interfered with, for ihe first time, by the military 
force raisinpr a battery on the spot, in 1807 or 
1808 ; but has this interference the legal charac- 
ter necessary to establish a prescription ? We 
think not. 

The possession, by the military, then took 
place for a short time and for the defence of the 
Inland; this fact excludes the idea that it was 
taken animo domini ; whilst it agrees with the 
temporary character of the occupation to buggest 
that ijothiug was meûntbeyond uain^^ the ground, 
upon an emergency. Thi-» conclusion is Fup- 
ported by what taPts place in 1817 ; at that time 
the heirs Da^ ot propose «o give up the ground 
for consideration, and in th»- correp[)ondence ex- 
chdnged on -the subject oppear8,for the first time, 
in a dubitative form, the idea that the Govern- 
ment might have a right to it ; and the Govern- 
ment Oiheer nho puts foith this idea, the Colo 
nel of Engineers, th.it is the occupier of the land 
adjoining, uped the words " in order to obtain 
possession, '' agai.i clearly imphing that he 
did not beleve himself, then, to be in poEsession. 

New, a posseseio i. undoubted by the parly ia 
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whofle rights it is daimed to daj, is no posses- 
sion, and saielj no possession suffieieiit to base a 
prescription opon, which must be public, peace- 
xaly animo dominiy continnoos, nninterrapted and 
ineqaiyocal. The correspondence before the 
Coivt proYes the absence of most of tliese essen- 
tiel conditions, and, therefore, lead us to the 
conclusion that, up to the time of such corres- 
pondence, no prescription hss run against the 
heirs Dayot. 

The next step brings us to the letter of the 
acting Oovemor» Mayor General Hall, who claims 
the land as GoTernment property. This letter 
has been objected to by the Plaintiff, ou the plea 
that there was no evidence of its having been re- 
ceived ; but we believe it to be admissible ; it 
bears the same character as the larger part of 
the correspondence before the Court, and put in 
by the Plaintiff himself, (such are the letters 
marked 9, 10, 12 of Plaintiff's evidence) it comes 
from the same source, forms part of the minutes 
kept in due course of business, in the local Go- 
vernment Offices and at a time too remote to ad- 
mit of verification. 

But what does the letter prove ? Nothing more 
than that Government, at that time, considered 
that they had acquired the ownership of the 
ground and meant to retain it. From the rea- 
sons we have mentioned it appears to us that 
the Government was in error. Clearly the deter- 
mination contained in that letter, to retain the 
land without indemnity, could not create for Go- 
vernment, a right of ownership. Article 545 of 
the CiTiL Com, rules the question : • 

'' Nul ne pent être contâ.'aint de céder sa pro- 
*' priété si ce n'est pour cause d'utilité publique 
'* moyennant une juste et préalable indemnité. " 

It is no starting point for a prescription, which 
can only start from a physical, public, inequivocal 
act of possession ; and the evidence shows nothing 
like an act of possession by Government, at that 
time, and for the twenty two years following. By 
law, therefore, the owners by title and primary 
possession have retained constructive possession 
until 1840 or thereabouts, that is until the time 
when evidence proves a second apparent inter- 
ference to have taken place- 

We do not find that this latter aet of posses- 
sion presents the character necessary to prescribe. 
It tsKes place under circumstances similar to the 
first act done before. The military authority re- 
pairs to this ground in question, and in order to 
get access to it they have to b oak through the 
wall of a neighbouring proprietor. The evidence 
does not shaw that tney take possession of it 
animo domini and with a view of definitive occu- 
pation, but in presence of an emergency, and the 
cause of that occupation ceasing, the ground is 
abandoned again and the battery alloived to fall 
into decay. 

It has been argued that the presence of the 
battery on the ground is proof of continuity of 
possession ; we cannot admit this argument, the 

Ïresence of the battery proves past occupation, 
ut subject to the qualifications attached to such 
a fact ; and the Yslue of such evidence depends 


n(:on the drcnmstanoes under which that ooea* 
pation has taken place ; whilst the face of its be- 
log allowed to crumble down takes froo it th» 
character of unequivocal posaesmon whidi tke 
law requires. 

We, therefore, find that at oo time hss the Ci- 
vil Government possessed this ground so as to 
entitle the Defendant to claim, under them, tbe 
benefit of prescription. 

Por the same reasots we find that the War 
Department is not entitled to claim the pKi- 
cription of Art : 2,265 under the proviakuis of 
that Atticle. Tbe claim must be based upon title 
and possession for ten years between the présent 
claimants ; the evidence shows no act of posses- 
sion whatever of the War Department from 1841 
and as we have expressed our opinion that the 
Civil Government has not proved sufficient pos- 
session, we are led to the conclusion, in the ab- 
sence of any particular act of possession by tte 
War Department, that they have failed to esta- 
blish a legal claim to the gronnd in question. 

We, therefore, find that the Plaintiff is entitled 
to Judgment, vrith costs. 


SDPREIIE COCKT. 

Saisis Aebet PAB AiTTOBisATioir d'uh Juoeeii 
Chambbe. — Demande us YâusoxL 

Larsçu^unesttUie 9cra faite en vertu d'tm Ordre h 
Juge en Chambre, pour aeeurer le reeaueremeti 
tTuHe créance contestée y la Cour ne prendra pciat 
cennaissanee de la demande en validité tant qu'elle 
n'aura point entendu la demande 


Attachment of moitiés bt leate or a Judoi 

AT ChAMBBBS, — ACTION IN VALIDITT OF AT- 
TACHMENT. 

Where an attachment of moniee ie madehf Ume 
of a Judg^ê Order, to insure the paument ef a 
contested claim, the Court wiU not near srya* 
ments on the validity of the attaehmemt until he 
has heard parties on the principal action. 


LEBLANC, Plaintiff-, 

versus 

BOBILLABD, Defendant. 

Before : 

His Honor the Acting Chief Jubqk, and 
His Honor Mr. Justice Abnavd, 

F. L. CuASTELLiEB, — Of Couiisel for Plaintiff, 
A. J. Colin, — Plaintiff's Attomej. 

G-. GuiBEBT, — Of Counsel for Defendaal^ 

£. DvcBAT, — ^Defendant's Attomej. 

21st December 1866. 
This was a motion<on behalf of the Defendant; 
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for the aniiullatioD of an Attachment laid bj the 
Flaintifi', on some monies in the hands of Mrs* 
Blancard. 

The motion was resisted by the Flaintifi*. 

Parties heard, and after duo consideration of 
the arguments on both sides, the Court has come 
to the following conclusions : 

Ist ; That the Judge's Order, in the absence 
of a better title, is sufficient to warrant the iaj- 
iog on of an Attachment. 

2ndl7; But that the existence of such an 
Order, per *e, is insuf&cient for the validation of 
the Attachment. 

Srdly ; That in the absence of a Judgment, 
on the principal cause, Between parties, the 
Court is not in a position efther to validate or to 
asnul the Attachment in question, without en- 
dangering the rights of one or other of the par- 
ties to this motion. 

The Court, accordingly, stays its Judgment 
on the merits of this present motion, until the 
principal cause shall have been dealt with on its 
being called for trial in its proper turn. 

» Leave, however, will be granted to the Defen- 
dant in this and in similar cases, to hasten the 
hearing of the principal and incidental causes,on 
Ids shewing, to the satisfation of the Court, the 
necessity of an earlier hearing. 


W. Newtox, 

H. B£BT1K. 

P. L. CUASTELLIKB,- 

U. HITIK, 


-Of Counsel for Appellant. 
-Appellant's Attorney. 
01 Counsel for Respon- 
dents. 
-Respondents' Attorney. 


SUPREME COURT. 


Ejpiyis Natueels, — Admikistratiott legale 

DES FÈBE ET MÈBE, — ApPEL n'UÎT JUGEMENT 

DU Masteb. 

Lesj^re et mère naturels ont F administration lé^ 
gale des biens de leurs enfants- 


Katubal cniLDBFir, — Legal admikistbation 

OP THEIB GOOnS AKB PROPEETY BY XnEIB FA- 
THEB AND MOTHEB» — APPEAL FBOM A JlTDG- 
^ KENT OF THE MaSTEB. 

The father and mother of natural children are 
hy law entitled to the administration of their 
goods and properly» 


AUPSON,— Appellant, 


versus 


VICTOIRE and Obs.— Respondents, 


Before : 

His Honor the Acting Chief Judge and 
The Honorable Mr. Justice Bestel. 


* 2lst December 1866. 

In the matter of the sale by levy of an im- 
moveable property in the District of " Rivière 
du Rémi art, prosecuted by one Dagome A'ic- 
toire a^^ainst one Marie Yictorine Paul, also 
called Marif Victoire Paul, the Widow of the late 
Toussaint Adolphe Mouton, Ihe now Appellant 
petitioned the Master of the Court, in the capa- 
city of Administratrix of the goods and proper- 
ties of her several infant children, for the with- 
drawal of the whole of the immoveable property 
belonging to her infant children, from the subject 
seized by the said Dagorno Victoire, on the said 
"Widow IVLutou. 

Upon hearing W. Newtoîî, of Counsel for the 
now Appellant, and P. L. Chastellteb of Coun- 
sel for the now Respondents, the Master decided 
as follows : 

" That the Piaiùtiff, now Appellant, had no 
'* persona standi, as she has not the legal admi- 
•* nistration of the rights of her natural children. 
" I dismiss the Application, with costs against 
*• tho said Plaintiff, now Appellant." 

Was the Master right in thus viewing that the 
natural mother had no persona standi in the 
cause, she not having the legal administration of 
the rights of her natural children ? 

The let'er of the law, at first sight, seems to 
bear out the construction put upon it by the 
Master who has sided with the many commen- 
tators of the text of Art : 383 C. C. 

There are, however» a lesser number of writers 
who have taken a different view of the matter, 
whose reasons in support of the contrary con- 
clusion arrived at by them, is entitled to great 
regard. 

The argument in support of the Piaster's de- 
cision rest on the text of Art. 383 of the C. C. 

** Les articles 376, 377.378 et 379 seront com- 
'* muns aux pères et mères des enfants naturels 
•* légalement reconnus." 

Or, in other words, the natural father or mo- 
ther, or both, are assimilated to the legitimate 
father or mother, or both, as to the rights of 
correction conferred on the latter by the seve- 
ral articles stated in Article 383. 

In referring to the *' motifs du Code CitiXi, 
in the report made to tho Tribunat on the law 
on the ** Puissance Maternelle " by tho Tribun 
Vesieb, Motifs Yol 8, No. 32 page 196) we find 
that article 383 is an innovation on the old law, 
and we are told the necessity of the innova- 
tion. 
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The report 9&j8 : — 

" L'article 383 introduit un droit nouveau en 
" assimilant, quant aux moyens de correction, les 
** enfants naturels légalement reconnus aux en- 
** fants légitimes, puisqu'il leur applique les dis- 
" positions des articles 376, 377, 378 et 379." 


it 
t, 
tf 
<( 
If 
(< 


•* Vous no serez pas alarmés de c^tte innova- 
tion, Tribuns, elle est puisée dans la rature. 
Si elle no se trouve pas dans notre législation 
actuelle, c'est pnrceque dans le droit l^omain, 
Tadoption ou la légitimation, qui pouvait seule 
donner aux pères la puit«sanccpaternel'e,/ott^e do 
droit CivUy est une conséquence forcée do notre 
nouvelle législation sur ces enfants naturels, 
qui a étendu leurs droit et amélioré leur sort." 

*• Dtm\. dans le titre du manage, vous avez 
" exige, pour Tenfant naturel qui se marie, le 
•* consentement de ses père et mère naturels qui 
*' l'auraient reconnu légalement. Pourquoi la loi 
*• refuserait-elle aux parents tous les moyens de 
" faire respecter une autorité que nous recon- 
" naissons être, en grande partie, fondée sur la 
" nature ?" 

And, we may add, why should natural parents 
be entrusted with a power of correction merely, 
and be deprived of the power of protecting their 
issue, standing in as great a need of that pro- 
tection as legitimate children ? Or, in words of 
Dalloz : ** Si l'on veut raisonner logiquement, 
" on sera obligé do reconnaitre que le droit d'au- 
" torité, de la part des père et mère sur les en- 
" fants naturels, implique le droit de les élever ; 
•* l'éducation implique le droit de garde et le 
•' droit de correction. Le droit d'autorité, le 
" droit de garde, le droit de correction et Tobli- 
ation de donner aux enfants naturels de Té- 
ucation, implique, par voie de conséquence, 
•' l'administration et même l'usufruit de leurs 
'• biens." (Dalloz, Bep. Vol. 38, No. 196, page 
603). 

But, without going to the extreme length 
suggested by this writer, in holding natural pa- 
rents entitled to the usufruct of the property of 
their minor children, which is not necessary for 
our present purpose, why should natural parents 
be deprived of protecting (or administering) the 
rights as well as the persons of their issue ? 

Can a more anxious and efficacious protection 
be expected from a stranger ? Surely not ; and 
unless the conduct of the parents be such as to 
Tequire that the children should be confided to 
more moral or faithful hands, (Art. 444 C. C.) 
why should not the parents be entitled to the 
preference over strangers ? 

The parents' affection and anxiety are sure to 
lead them to greater exertions and to a moie 
watchful care over their children's persons arid 
property than can reasonably be expected from 
a stranger. 

The judicial construction of Article 383, C. C, 
advocated by the majority of commentators, can- 
not fail leading to o mcli s'ons highly detrimental 
of the rights of natural parents, and to the in- 


It 


terest of natural chQdren, whose welfiure tbd 
legislature had so much at heart on fnming 
Article 383. 

If natural parents are only entitled to tbe 
right of correction, (Art. 383 C. C.) and no 
other right, they must, of course, be without 
right to require, from their natural issue, tliai 
honor and reverence arising from the "Puis- 
sance paternelle." (Article 371 CO.) They 
ought to be without right to emancipate their 
issue. (See Arts, 372 373, 374 and Article 477 
0. C. — Gill. Note 3.) No alimony will be doe 
or demandable between natural parente and aa. 
tural issue. (Arts. 203-205 C. C.) 

These m'schievous consequences lead us to the 
inference that such could never have been the 
intention of the legislature. 

That there should be a broad line of distine* 
tion between the status of a non-married ooupls 
as also between the legitimate and non-legitimate 
issue, is at once rational and judicious. 

That distinction has been kept up through* 
out the Cons. But there are however some 
rights and duties which must be common to 
legitimate or natural parents and children, such 
as the right of parental authority, parental 
duty of protection of the person and propeitr, 
of correction, and maintenance of their chil- 
dren, reverence on the part of the legitimate or 
natural child for his parents ; the obligation of 
providing for the wants of their aged or helpless 
parents. 

The interest of society and sound morality 
require that parents should enjoy these several 
rights, and discharge the duties correlative there- 
to ; as also that the children should show reve- 
rence to their parents and minister to their 
wants as a feeble return for the care bestowed 
on them from their infancy up to the time of 
their majority, when matured reason and grati- 
tude will then lead them cheerfully to continue 
unto their parents an affectionate regard for their 
feelings, wants and comfort. 

Such are the reasons which have led us to put 
on the enactment of Art. 383 C. C. that liberd 
construction which appears to us so consonai^ 
to the intention of the legislature and conns- 
tent with the promptings of nature, sanctioned», 
as they are, by the Divine law. 

• 
We regret that the Master should not have 
âivoured us with the reasons which have led him 
to the conclusion that a natural parent, not bar- 
ing the administration of her children's proper» 
ty, the Appellant had, therefore, no îonu daJi 
to move for the distraction prayed for. 

However, after mature consideration of the 
arguments pro and con, on this highly €x>ntroT6r* 
ted point of law, we feel ourselves called upon 
to allow this Appeal, with costs. 
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BAIL COURT. 


SÉSOLrTION DE TEXTE, — DOMMAQES, — DÉTÉRTO- 
BATIONS ET iLMKLlOEATIOXS, — COMPENSATION, 

— Faurrs et dttkbets, — ^Rentoi devant le 
Magibtbat de Distbict des Setgii elles 
po0b btablisbebcebt de comptes, sue appel, 
— Frais. 

Im preuves contenues au Becord étant insuffisantes 
pour fixer le montant des dommages et des ame- 
liorations allégués, la Cour a renvoyé les parties 
devant le Magistrat de district des Seychelles 
pour établir leurs comptes respectifs, les frais 
réservés jusqu* au jugement définitif 


Cancellatiok op bale, — Damages, — Deteeio- 
batiobt and improvement, — compensation, 
Computation op pruit and inteeest,— Re- 
mit, OK APPEAL, to the DISTRICT MAGISTRATE 

OP Setchelles por adjustment op accounts, 
— Costs. 

Tke evidence as appears -^rom the record, being un^ 
sufficient to satisfy the Court of the amount of 
damages^ if any j suffered through deterioration, 
and of the value of improvement made, so as to 
estabUsh a compensation between the parties, 
they are referred to the District Magistrate of 
Seychelles, to adjust their respective claims. Costs 
reserved. 


LOIZEAU AND Anor, — Appellants, 


versus 


WIDOW SAVY AND Ors,— Respondents. 


Before : 
His Honor the Acting Chief Judge. 


T. Naz, 

£. Laurent, - 

l. rouillard,- 

J. PiGNÉGUY, ■ 


Of Counsel for Appellants. 
-Appellants' Attorney. 
-Of Counsel for Respondent. 
-Eespondent's Attorney. 


20th UTovemler 18G6. 


This was an Appeal from the District Court 
of Seychelles, cancellipg a sale made by Savy to 
Loizean, of an estate known bv the name of 
Beau Vallon, of the half of a house, and of the 
half of a shop, situate at Mahé, Seychelles, fui 
the lump sum of ,$12,000. 

The purchaser had paid $9.000 of his pur- 
chase price, and owed the balance of j[3,000, 
vhich, remaining unpaid, led the Eespondents to 
sue for the cancellation of the sale of Beau VaU 
hn Estate and of the house, the shop being no 
longer in existence. 


The Magistrate decreed the cancellation pray- 
ed for (viz :) by allowing the Plaintiffs below and 
now Bespondents, to retain the $9,000 paid in 
part of the purchase price, as damages for the 
difference between the value of the estate and 
house, at the date of sale, and at tUfi date of the 
demand in cancellation. I have in vain looked in 
the evidence sent up, for a sufiGLcient and satisfac- 
torj^ proof of the Bespondents having sustained 
damages to th^ amount allowed by the Magis- 
trate ; and however anxious finally to deal with 
the matter to prevent further litigation and ex- 
pense, I find myself unable to do so from want 
of the necessary data to assess the damages sus- 
tained, if any. 

On one side it was said that certain things 
w^hich contributed to the value of the Estate had 
been removed ; that some of the buildings had 
been allowed to go to ruin. 

On the other side it was asserted that the 
things removed had been replaced by others of 
greater value, and if certain buildings had been 
allowed to decay, new buildings had been erected 
in their lieu and stead. 

It is clear that to arrive at a satisfactory con- 
clusion as to whether any damage has been sus- 
tained, we must ascertain how far the alleged di- 
minution in the value of the estate and house is or 
is not compensated by the improvements alleged 
to have been made. An account must be taken of 
the fruits derived by the Plaintiff from the land- 
ed estate and houBo purchased up to the day of 
the cancellation of his purchase ; as also an ac- 
count of the interest derived by the vendor, from 
the $9,000 received by him, on account of his 
sale price. 


Not having the necessary data in the record, 
to ascertain these several points, I am driven to 
the necessity of referring parties to have these 
several points ascertained, and in order that I 
may not be misunderstood, parties are referred 
to précompter before the District Magistrate of 
Seychelles, by or before the 18th February 1867, 
who in making up the account between parties, 
is to value the amount of the alleged deteriora- 
tions, of the alleged improvements, of the fruits 
derived by the > ppellants, as above, and of the 
interest derived by the Respondents, of the sum 
of ^9.000, from the date above mentioned. 

In the meanwhile the Magistrate is hereby 
empowered to take the necessary steps for the 
preservation and protection of the properties 
above mentioned. 

Costs reserved to be disposed of, with the 
merits, by this Court, on the Eeport of the Dis- 
trict Magistrate, as aforesaid. 


SUPREME COURT. 


Cession DK Biei^s, — Compensation, — Jugement 

INTERLOCUTOIRE, — EeNYOI DEVANT LE MaB* 
TER. 
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Menvoi devant le Master pour recJiercîier à quelle 
époque certains billets offerts en compensation 
d'une dette réclamée par les Syndics d'une Ces» 
sion de Biens sont devenus la pi'opriété de celui 
qui les offre en compensation. 


*' Cessio Bonobum," — Set off, — Intjiblocuto- 

BT ObBEB, — ^EeMIT to THE MaSTEB. 

Where a party tcished to have it found by this 
Court that he was entitled to set off certain pro* 
missory notes in his possession against a debt 
which he owed to an estate tinder Cessio BO' 
noruniy the Court pronounad an interlocutory 
orderly remit tiny to the Master to ascertain from 
the papers before the Court and in the proceed- 
inys in Cessio Bonorum, whether other parties 
had claimed on the notes, and at what dates. 


LATJEENT,— Plaintiff. 


vei'sus 


CAMPBELL AND Obs.,— Defendants. 

Before : 

His Honor the Chief Judge and 
The Honorable Mr. Justice Colin. 


J. CoiiTsr, 
E. Laubent, 
Hon. L. Abnaud," 

J. PiGNJÈGUT, 


-Of Counsel for Plaintiff. 
-Attorney for himself. 
-Of Counsel for Defendants. 
'Defendants' Attorney. 


16th October 1866. 


In this case, some questions of great and ge- 
neral importance are raised for Decision. The 
Plaintiff concludes to have it found and declared 
by the Court, that he is entitled to set off a 
large amount of promissory notes due by the 
Estate and the heirs Lanougarède against a 
debt due by him to that Estate, of between 
J$40,000 and ;$I50,000. 

In defence it is pleai^ed that the heirs La- 
nougarède, having found the position of the 
Estate to be very greatly embarrassed towards 
the close of last year, had filed a petition for 
Oessto Bonorum, on the 12th December last ; 
that this fact, in connection with certain state- 
ments which the Defendant made as to the 
way and manner in which the Plaintiff had be- 
come possessed of all or at least of some of the 
promissory notes which he wished to set off 
against his debt owing to the Estate, and as to 
the dates at which he became possessed of them, 
were very material, in considering and deter- 
mining the legal position of paitles. 

The Court, in the course of the long discus- 
aion which the case undem'ent at the Bar, re- 
peatedly pointed out to the Counsel, on both 
sides, the desirableness of having proper evidence 


submitted in support of the allegations whicb 
the parties respectively deemed impoitant in 
support of their legal pleas. 

The Plaintiff stated that he considered he was 
entitled to stand on certain legal ])re6amptioxa 
with respect to the notes in question and tbit 
lie did not require any additional or substantiTe 
proof in support of his case. The Défendante 
contended, inter alia, that this Court, on it» 
Bankruptcy and Insolvency side, had ample nui* 
teriitls before it for ascertaining the truth of 
their allrgations, as all the proceedings in tbe 
Cessio Bonorum of the •* Heirs Lanougarède " 
and of * Eugène Bazire," were matter of record 
in the Supreme Court, of which the Judges aro 
bound to take judicial cognizance. 

We now know what the promissoiy notes tie, 
to which the Plaintiff Laurent alleges he has 
right, and ^y a simple mechanical operation it 
can be ascei*tained if those bills, or any of them, 
were claimed upon, in the above cases of Cesvo 
Bonorum, by otiier parties and at what dates. 

"We shall, therefore, make an interlocatoiy 
Order, authorizing the Master to certify to the 
Court, within one month from this date, which, 
if any, of the promissory notes founded on in 
this case, were claimed upon by other persons 
and at what dates. 

All rights and pleas of parties and questions 
of costs reserved* 


SUPREME CODRT. 


Obdke,— Contredits, — Appel d'uk JuoEiCEirT 
DU Mastrb, — ^DÉLAi, — Competence du Juge 
EN Chambiie. 

Lorsqu'il estfoit appel d'un Jugement du MaÉter 
pendant les vacances, V Intimé peut être assigné à 
comparaître devant lit Cour Suprême, le premier 
jour de motions du terme suivant ou devmU wi 
Juge en Chambre pour un jour quelconque pen» 
dant les vacances, après les huit jours régl^men* 
taires qui sont accordés pourfonre appel. 

Le Juge en Chambre peut entendre Vappelouh 
renvoyer devant la Cour, 

Le Créancier qui a requis un Ordre dans le\ui 
ont étéfoits certains Contredits,et dont la crâmee 
n'est point contestée, peut néanmoins continuer k 
procedure d'Ordre et foire fixer un jour pemr 
plaider sur les Contredits. (Test aiart ans 
créanciers dont la créance est contestée à ridth 
mer la mise hors de cause de toutes les créances 
non contestées. 


Ordbe, — Contredits,— Appeal prom à Judg- 
ment OF THE Master, — Delat,— JuBisolC- 
tion OF A Judge at Chambers. 

Oil an Appeal from a Judgment of the Master, ta 
vacation, the notice with Summons may he made 
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returnable before the Supreme Court on ihejlrst 
motion day of the term next ensuing or bffore a 
Judge at Chambers on any day, during the vaca- 
tioH after the usual delay of appeal in such cases. 

A Judge in Chambers may hear the Appeal in 
such eases or refer it to the Court, as to him shall 
deem fit. 

A Creditor who has claimed the opening of an 
•* Ordre " to which certain " Contredits " have 
heen made, and whose claim has not been contest^ 
ed, may, notwithstanding, folloio up the proceed- 
ings of*' Ordre ^* and have a day appointed for 
argument on the ** Contredits*^; the Creditors 
whose claims are contested may then apply to 
have ihe Creditors whose claim is not contested 
put out of cause, 

GRACIEUSE,— Appellant. 

versus 

YIEAU,— Respondent 


F. L. Chastsllieb, 
U. Hrni, 
A. Leoall, 

L ROUIIXAILD, 
G. GrUXBEBT, 

'*Q. Tessisb, 

f J. ACKBOYD, 

H. Sauzieb, 


1- 


•Of Counsel for Appellant. 
Appellant's Attorney. 

Of Counsel for Respon- 
dent. • 

Respondent's Attomies. 


Cette cause est un Appel d'un Jugement du 
Master, rendu dans les circonstances suivantes : 
Le 4 Décembre 1866, Mme. Vieau, créancière, 
ayant requis l'Ordre du prix de vente de l'Im- 
meuble Cn^ron présenta requête au Master pour 
obtenir une audience à laquelle seraient plaides 
certains contredits faits au dit Ordre. 

• 

Le Master fixa l'audience demandée au 19 
Décembre, et cette audience fut renvoyée au 11 
Janvier 1867, date du Jugement dont est Appel. 

Dana l'intervalle, le 12 Décembre, à la requête 
de la Banque Orientale, l'Ordre fut clos défini- 
tivement quant aux créances non contestées, 
panni lesquelles celle de Mme Yieau. 

Le 11 Janvier lorsque la cause fut plaidée de- 
vant le Master, M. G-racieuse, dont la créance 
colloquée au dit Ordre avait été contestée, objec- 
ta que Mme Yieau n'avait point qualité pour pa- 
raitro comme demanderesse dans la cause, ayant 
été désintéressée, et que sa demande devait être 
ïejetée, avec dépens. Le Master décida que Mme 
Yieau avait qualité et que les parties devaient 

Îlaider sur les fonds de l'affaire, c'est-à-dire sur 
i valeur des Contredits. 

C'tst contre ce Jugement qu'est dirigé le pré- 
sent appeL 

Les formalités de Pappel ont été observées dans 
les 8 jours réglementaires, mais les Intimés ont 
été assignés à comparaître le 29 Janvier, devant 
vu Juge en Chambre. 

Au jour fixé (29 Janvier) MM. A. Lboall, 


L. BouiLLABD et G-. GuLBBBT, pour les Intimés, 
plaident que, par les arts. 166 et 169 des Bégle- 
ments de la Cour, l'acte d'Appel devait assigner 
les parties à comparaître soit en Cour, le premier 
jour du terme prochain, soit en Chambre, pen- 
dant les \acances, pour le premier jour ouvrable 
qui suit les huit jours réglementaires. 

Me F. L: Chastellieb, pour l'Appelant, dit 
que la loi ne fixe pas de délai. 

JUDGMENT. 

Par l'Art. 167 des règlements de la Cour, 
l'Appelant doit assigner T Intimé à comparaître 
en Cour •* le premier jour de motions qui suit les 
huit jours réglementaires si l'on est dans le cou- 
rant d'un terme, et pour le premier jour du ter- 
me suivant si l'on est en vacances." Cette dis- 
position est amendée par l'Art 169. Mais dans 
unisens seulement, c'est-à-dire que l'appel pour- 
ra être poursuivi pendant les vacances, devant 
un Juge en Chambre ; le règlement ne dit pas 
pour quel jour l'Intimé sera assigné. Il est ainsi 
conçu : *• Ont of term an appeal from an order 
of the Master may be made within the usual time 
and the usual form to the Judge at Chambers, 
who shalldeal with it, as to him shall seem fit." 
Fixer un délai fatal ce serait ajouter au règle- 
ment, et je suis d'autant moins disposé à le faire 
que le Règlement 167 donne à l'Appelant le 
droit d'assigner pour le premier jour de motions 
du terme suivant ; et l'assignation dans les va- 
cances étant pour un jour plus rapproché, les 
Intimés n'éprouvent aucun préjudice dont ils 
puissent se plaindre. 

Quant à la question de savoir si le Juge en 
Chambre est compétent pour entendre et décider 
sur un appel, en vacances, je décide qu'il est 
compétent et ordonne de procéder sur le fond. 

Après avoir entendu les avocats des deux par- 
ties, le Magistrat prononce le Jugement sui^ ant : 

Je suis d'opinion que la décision du Master 
doit être maintenue. 

Il est à remarquer que l'Appelant n'a pas de- 
mandé au Master que Yieau et autres créanciers 
dont les créances ne sont pas contestées fussent 
mis hors de cause, ce qu'il avait le droit de de- 
mander quant à toutes les parties dont les droits 
se seraient trouvés alors irrévpcablement fixés ; 
il demande seulement une fin de non recevoir ; 
or c'est Made. Yieau qui a requis l'Ordre ; à 
l'époque où sa requête était adressée au Master 
(4 Décembre) ses droits n'étaient pas fixés, 
puisque la clôture partielle est postérieure (12 
Décembre) il n'y a donc pas lieu de déclarer la 
requête de Made, Yieau non avenue. 

J'eusse conçu que l'Appelant eut demandé 
au Master la mise hors de cause de toutes les 
parties dont les droits sont fixés, et de ne laisser 
on présence, au procès, que ceux dont les droits 
sont en contestation ; il y aurait eu alors l'avan- 
tage d'éviter des frais inutiles ; mais la demande 
étant de déclarer nulle la requête de Mme. Yieau, 
je suis d'opinion que le Master, en refusant de 
déclarer cette nullité, a bien jugé, et rejette l'ap- 
pel, avec dépens. 
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JUDGMENT OF THE LORDS OP THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 

ON THE APPEAL OP 

Serendat verêus Saïsse, 
From the Supreme Court of Mauritius, delivered 26th February 1866. 

(Vide 8i^d, Vol III, Page 170 ^ Voh IV, Page 4). 


PRESENT : 


LoBP Justice Kkioht Bb^cb. 

LODD JUSTICB TUBKBB. 

This was an Appeal a^inst a Judgment of the 
Supreme Court of Mauritius, and also against an 
Order of the isaid Court, whereby a motion made, 
by the Appellant, for a new trial of the cause in 
which the said first mentioned Judgment was 
pronounced, was dismissed with costs. 

On the argument before us, the latter branch 
of the Appeal was very properly, in our opinion, 
abandoned by the Appellant's Counsel, as hope- 
less. 

The action was brought by the Respondent 
against the Appellant to recover damages for in- 
juries sustained by the Respondent, by reason of 
his house and furniture having been destroyed 
through a fire kindled on the Appellant's land by 
labourers employed by him to clear the ground 
for agricultural purposes, which fire was so care- 
lessly made that sparks and other burning par- 
ticles were carried over and scattered upon the 
Respondent's premises, thus causing the fire 
which was the subject of complaint. 

On the evidence adduced at the trial, the 
Court below came to the conclusion that the fire 
which destroyed the Plaintiff's house and furni- 
ture was communicated to it from the fire kind- 
led in the Appellant's field, as alleged, and that 
this was owing to the negligence of the men em- 
' ployed by him to clear his ground. And we 
think the Court was fully justified by the evi- 
demce, in coming to this conclusion. 

The only question, therefore, which remains is, 
whether *the Appellant was responsible for the 
negligence of the men so employed by him. 

The Respondent grounded his claim on the Ar- 
ticle 1384 of the Codb Napolboit (which is the 
prevailing law of Mauritius) and which is in these 
words : " Les maîtres et commettants (sont res- 
ponsables) du dommage causé par leurs domesti- 
ques et préposés dans les fonctions auxquelles ils 
les ont employés. " 

The Respondent contended that the Appellant 
and the men he employed stood in the relation of 


SiB Jahbs W. Colvile. 

Sib EnwABn Yauohak Williams. 

commettants and préposés within the meaning of 
this Article. It is necessary, therefore, to ascer- 
tain what is the meaning of the word préposé. 
It appears from Napoleon Landais'b Dictionary 
that the meaning of the word " préposé " is, qui 
*' est comaiis à quelque chose, qui en a la garde. 
'' le soin ; " and in the same book the meaning 
ascribed to the verb préposer is " commettre, 
établir quelqu'un avec pouvoir de faire quelque 
chose ou d'en prendre soin. " And accordingly 
we think that, subject to the qualification here- 
after to be mentioned, the word préposé, in 
the Article, means substantially, a person who 
stands in the same relation to the commettant as 
** domestique " does to •* maître, " L e, a person 
whom the commettant has entrusted to perform 
certain things on his behalf. This construction of 
the word appears to be sup^rted by a passage in 
Dalloz's Repertoire Yo1.XaX1X> page 440, No. 
689, where he says : " Les domestiques sont une 
classe particulière de préposés. " 

The French lawyers, however, in their inter- 
pretation of the Article, bave qualified the above 
construction by the doctrine that in order to 
make the commettant responsible for the negli- 
genco of the préposé, the latter must be acting 
** ouus les ordres, sous la direction et la surveil- 
lance du commettant. *' This doctrine is cer- 
tainly supported by the French authorities 
to which we were referred by the Counsel for 
the Appellant, viz : Dalloz Bépertoire, tit. Bcs- 
ponsabilité, chap. Ill, sect. 2, article 5, and the 
three cases of Sesion v Salles and the Mining 
Company of the Grand Combe, and Tlie Northern 
Railway of Froïïice v Boisseau and The Admims- 
ttation of Forests v Mai-tin, which were decided 
by the Coira db Cassation, and are cited in 
Dalloz. ** Jurisprudence Générale " and copies 
of which were supplied to us by Counsel. 

Applying this doctrine to the present case, the 
Appellaut'a contention is,'that the evidence shows 
he had parted with the control over the men he 
employed, and that they were net working under 
his orders, directions, and surveii'ance. 

The evidence was that the AppelUnt, in order 
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to clear his ground of weeds and brushwood, em- 
ployed two bauds of Indian labourers oi e of 
which was under an Indian named Beesap*», and 
the other band consisted of four men, who were 
under an Indian named Joondine, and included 
a man called Reedhoo, who appears to have been 
the author of the mischief, by setting fire to a 
heap of rubbish collected in the course of the 
work, so that the fire extended to some sapan 
trees. The object of netting fire to them was, as 
Beedhoo expressed it in his evidence, '^ to work 
more easily." The work was to be paid for by 
the piece, i. e. so much per acre. The evidence 
leaves it doubtful whether the Appellant was to 
pay the price to Joond'ne alone, or to him and 
tile other Indians in his band ; indeed, the Court 
below said the evidence rather led them to the 
conclusion that the contract was* directly with all 
the Indians. 

On this eyidence, it was contended on the be- 
half of the Aipellant that he is shown to have 
severed himself from the execution of the work 
and parted with all superintendence and control 
over the persons by whom it wjs performed. 

But we are of opinion that this is not a 
conclusion which is warranted by the evi- 
dence. Having regard to the nature of the 
work and the condition of the men employed, it 
appears to us unreasonable to infer that the 
Appellant had parted with the power of correc- 
ting, as the work went on, the mode in which 
it was performed, and of dictating what kind 
of brushwood and other growth was to be re- 
moved,, and what was to be left standing, 
and how the weeds and brushwood which had 
been got up were to be dealt with, and where they 
were to be deposited ; in other words, we think 
the evidence does not show that the general con- 
trol, direction, and surveillance of the operations 
was relinquished by the Appellaot,by reason of the 
agreement he had made with the Indians. It may 
be observed that these men do not at all answer, 
the description given by SiBEYC'Codes Annotés ", 
vol. 1, page 665) of •* ouvriers d'une profession 


/ reconnue et déterminée ; " they were ordinary 
labourers characterized, by the Court below, m 
** a set of idle careless semi-barbarians.** 

The view we have thus taken of the retatioa 
established by the agreement between them and 
their employer is corroborated by the evideooe 
which shows that in point of fact the Appellaot 
did interfere and control the men in the coone 
of the work. For example it waa said by Joon- 
dine (BecorJ p. 16) " Mr Serendat told me d<A 
to put fire in the place where I was work- 
ing," "he told me to put fire in anothw plan 

which he poiuted." Again, Beeeapa says (Re- 
cord p. 15), '^ the previous day Mr. Serendat 
had come and told Joondine to leave that portion 
of ground which is fifty dollars, and go and woik 
in the interior of the field." And the Appellant's 
answer (Uecord p, 5) states that he had given 
order, five or six days before, to burn some weedi, 
but that he also gave orders that the fire should 
be carefully extinguished. 

Looking, then, at the whole case, we are of 
opinion that the Appellant and the Indian whosa 
negligence caused the fire stood in the relation 
of commettant and préposé. And, as it has not 
been disputed that the negligent act was done by 
the préposé, in the course of his employment, it 
folio\^ 8 that the responsibility of the Appellant 
is made out. 

It remains to be observed that the Declaration 
in this case is not framed at all with reference to 
the Article of the Code, but charges in the ordi- 
nary Cprm that the servants and agents employed 
by the Defendant were guilty of negligence. Bat 
we think that the words " servants aLd agents'* 
must be read in a sense which will support the 
Declaration, viz. : servants and agents acting 
under the directions, orders and surveillance of 
the Defendant. 

For these reasons, their Lordships will humbly 
recommend to Her Majesty that the Judgment of 
the Court below be affirmed, with Costs. 


JITDGMENT OF THE LORDS OF THE JUDICIAL COMMITTEE OF THE PEIVT COUNCIL 

ON THB APPEAL OF 

Her illf^esfy's Procorenr & Advocate General for .Mauritius 

veriut 

Bruneau, 

From the Supreme Court of Mauritius, deli?ered ISth June 1866. 

ÇTide Supra, Vol IV, Page 9). 


PRESENT : 


LosD Justice Ejoght Bbxtce. 
LoBD Justice Tubneb. 

This case has come before us upon an Appeal 
brought on behalf of the Government of the Is- 
land of Mauritius, from a decision of the Supreme 
Court of that Island. The question decided by- 
that Court and which is raised bj this Appeal, 
relates to the right of succeasion to the property 
of Pierre Bruneau, deceased. 

Pierre Bruneau was a natural child of his fa- 
ther and mother, recognized by them. He had a 
brocher and two sisters, also natural children of 
the same father and mother, and also recognized 
by them. His father and mother had no legiti- 
mate descendant. His father and mother, and 
his brother and sisters all died in his lifetime. 
His sisters had no descendant ; his brother had 
two natural children : Virginie Bruneau and 
Elodie Brunt au, who were recognized by their fa- 
ther ; but he had no lawful descendant. Upon 
the death of the brother, his two natural chil- 
dren, Virginie Bruneau and Elodie Bruneau, 
went to live with their uncle, Pierre Bruneau, 
,and they continued to live with him down to the 
time of his death. He had been married, but he 
had no legitimate descendant, and his wife had 
predeceased him. He died intestate, leaving the 
two natural children of his natural brother, him 
surviving. Elodie Bruneau, one of these children, 
has since died, having duly constituted ber sis- 
ter, Virginie Bruneau, her universal legatee. 
ITpon the death of Pierre Bruneau, the question 
arose whether the natural children of his natural 
brother were entitled to succeed to his property, 
or whether the right to succeed to it belonged to 
the Government of the Island. This question 
formed the subject of the proceedings which have 
led up to thit» Appeal. It was decided by the Su- 
preme Court of the Island in favor of Virginie 
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Bruneau, the surviving natural child of the natu- 
ral brother, and it is from this decision that the 
Appeal before us is brought. 

This question is purely one of French law, de- 
pending upon the provisions of the '' Code 
Citil/' which is in force in the Island of Mauritiui 
and constitutes the law of that Island. It is ad- 
mitted on all hands to be a q,)xe8tion on which 
there has been no recorded decision in the Courts 
of France, and as it is one of importance and of 

freat difficulty we cannot but regret that meana 
ave not been provided for enabliog us to obtain 
the decision of the French Courts upon it, as they 
must be more familiar than the Judges of thia 
country cao be with the language and provisions 
of the " CoDi Civil." We have however, en- 
deavoured to obtain — and, from our own re* 
sources, and through the kiod assistance of a 
gentleman of the French Bar, — have,as we believe, 
obtained all the material9 which can enable us, 
or which could have enabled the French Courts, 
to form a Judgment upon the subjects ; 

And we have given the case our most delibe- 
rate and anxious consideration. We proceed, 
therefore to state the conclusion at which we 
have arrived, and the reasons on which that con- 
clusion is founded; 

Before entering upon the consideration of the 
particular articles of the Code, on which this 
question must ultimately depend, it is, as it haa 
seemed to us. important to cousider the general 
principles by which the Courts are to be govern- 
ed in the construction of the Code. These prin- 
ciples, as laid down by the Court of Cassation, 
and the leading text writers of France, are con* 
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▼euiently collected m the 3rd section of Sirey's 
note upon article 1 of the Code ; and we select 
tie following articles of that note as bearing more 
particularlj upo-i the question before us : 

111. Lfs tribunaux ne penveat, là oii la loi ne 
distingue pas, créer des distinctions qui en altè- 
rent le Bens. Ce principe fst élémentaire en droit : 
une foule de décisions en ont fait l'application. 

112. Ils ne peuvent non plus, lorsque le sens 
de la loi est positif et certain, se dispenser de 
l'appliquer telle q-i'elle est : il ne leur appartient 
pas de la modifier ou restreindre p?ir aucune con- 
sidération, quelque puissante qu'elle soit. 

112 hU, Et bien qu'une erreur se poit glissée 
dans le texte d'une loi, le^t tribunaux n'en doi- 
vent pas moins appliquer li loi te'lo qu'elle a été 
publiée : il ne leur appartient pas de rectifier 
l'erreur. 

113. On ne peut se prévaloir des motifs d'une 
loi contre le texte de sa disposition. 

114. L'application spéciale d'un principe gé- 
néral à un cas particulier n'emporte pas déroga- 
tion virtuelle à ce principe pour tous les autres 
cas. 

119. Les lois spéciales doivent être entendues 
selon leur propre système, sans y ajouter les rè- 
gles do, droit commun. 

It results, we think, from these principles.that 
in determining this question we are to bo guided 
by the plain sense of the law which applies to 
the question ; that we are to make no distinction 
which can alter that sense ; that, assuming the 
sense of t'-e law to be positive, we are not to mo- 
dify or restrict the law ; that we are not to 
weigh the reasons of the law against the words 
of it ; and (which, perhaps, is more pertinent in 
its beariug upon the present case) that if the 
law applicable to the case be special, we are to 
understand it according to its particular scheme 
(propre système) without adding to it the rules of 
what is called tho common law. 

Guiding ourselves, then, by these principles, 
let us first consider the Chapter of the Code on 
Irregular Successiot s on which this question 
principally, if not wholly, depends. The chapter, 
it is to be observed, deals with two distinct sub- 
jects—the rights of natural children in the pro- 
perty of their father and mother, and the succes- 
sion to natural children dying without posterity. 
Articles 756 to 764, inclusive, apply to the for- 
mer of these subjects ; Articles 766 and 766 to 
tbe latter of them. 

We pass by, for the present, the consideration 
of the Articles 756 to 76é, and proceed to consi- 
der the Articles 765 and 766, as they stand by 
themselves. These two Articles are in there 
terms : — 

765. La succession de l'enfant naturel décédé 
Bans postérité est dévolue au père ou à la mère 
qui Ta reconnu; ou par moitié à tousles deux, 
s'il a été reconnu par l'un et par l'autre. (L, 2, 
§ 1, ff. «J Benat. Tertull; L.L. 2, 4, 8, ff. Undè 
cognatL) 


766. £n cas de prédécès des père et mère je 
l'enfant naturel, les biens qu'il en avait reçu, 
passent aux frères ou sœurs légitimes, s'ils ae te- . 
trouvent en nature dans la succession : les actioBi 
en reprise, s'il en existe, on le prix de ces bieni 
aliénés, s'il en est encore dû, retournent égile- 
ment aux frères et sœurs légitimes. Tous les au- 
tres biens passent aux frères et sœurs natureli, 
ou à leurs descendants. 

We have here, therefore, a distinct and positive 
law that, in such a case as the present, tnatofa 
natural child dying without posterity, and of the 
father and mother of the natural child having died 
in hi:) life time p the property of the natural child, 
not received from the father and mothe'', sboll 
go to his natural brothers and sisters- *'oa 
à leurs descendants." There is no re^tric- 
tion or limitation on the word " descc^ndant».'' 
We are not here dealing with a law which, like 
our own law, sfiys that an illegitimate child 
is " nullius filius.*' The law we have to deal 
with is a law which admits certain claims of 
illegitimate children when recognized by their pa- 
rentSjWhich acknowledges the relation between il- 
legitimate children and their parents, and between 
the illegitim«te children themselves. Prmâfam^ 
there^O'-e. it is difficult to ee? upon what groand 
a limit ought to be put upon the meaning of the 
word " descendants," or why those who are re- 
cognized by their parents as their children, and * 
whom the law recognize? as their children, shoald ^ 
not be held to stand in that character, or be 
deemed to be " desrendants " of their parents 
wifhin the meaning of these Articles. The context 
of the Articles does not appear to us to sup- 
port any such view. It cannot, we think, be 
disputed» that the words •* postérité " and * des- 
cendants " are used in these Articles as con- 
vertible terms ; and it cannot surely be denied 
that recognized illegimate children, according to 
the provisions of the French Code, UW within the 
description of posterity of their parents. Bot 
what is more remarkable in these Articles ii 
this : that, except as to property derived from 
the father and mother, legitimate brothers and 
sisters are wholly excluded from the succession 
to the property of a natural child, and are ro ex- 
cluded in favour of the natural brothers and sw- 
ters of a natural child ; and we cannot but think 
that it would be a strange construction oi these 
Articles to hold that, although legitimate bro- 
thers and sisters are thus excluded in favour of 
natural brothers and sisters, ihe word '* descen- 
dants " should so be construed as to apply only 
to legitimate descendants, and thus exclude na*» 
tural descendants in favour of legitimate des- 
cendants. Yet this is the length to which dthe 
Appellant's argument must be carried in order to 
maintain this Appeal. 

Taking, then, the case to depend upon these 
f w-» Articles alone, we think there could be little, 
if any, doubt that natural children ought to be 
considered as " descendants " within the meaning 
of thene Articles. It was said, indeed, on the 
]}art of the Appellant, thit the word ^' deeceo» 
dants," ex vi termini, pignifies those who are capt* 
ble by law of succeeding ; that it, of neoeesitj; 
refers to the known legal course of inheritance : 
but however this may be, when the word is ap* 
plied to a settled and recognized course of des* 
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eent, il cannot, we think, be bo when it is applied 
to a line of soccession newly created by law, and 
created in faTonr of persona notfaDing within the 
eettled and recognized course of descent. At all 
erents, we think that this position on the 
part of the Appellant cannot be supported 
against the opposing indicia of intention to 
vhich we have referred. The argument on 
the part of Appellant» howeyer, was matnlj 
rested upon the other portions of this Chap- 
ter on " irregular successions, " and upon 
other Articles of the Code. We shall presently 
refer to these arguments ; but before do*ng so, 
we think it right to observe that, in our opinion, 
too mcch weight ought not to be attached to ar- 
ramenta derived from these sources. We are not 
disposed to go the length of saying that one part 
of the Code cannot be resorted to for the purpose 
of explaining another part of it ; but articles 765 
and 766 may weH be considered to constitute and, 
it oar opinion, do constitute, a special law for 
determining the succession to natural children 
during without nosterity ; and looking to the rules 
Itid down for tiie interpretation of the Code, we 
think thnt special laws ought, as far as possible, 
to be construed according to the terms in which 
they are expressed, without either the general 
laws or the terms of other special laws being 
called in aid for the construction of them. We 
should hesitatCyhowefer, to dispone of this Appeal 
npon this ground alone or without referring to 
the very able arguments which were urged at the 
Bar, in support of if. 

These arguments were partly founded upon 
article 756 of the Code. That article is as fol- 
lows : — 

756. Les enfants natnreld ne sont point hé- 
ritière ; la loi ne leur accorde de droit sur les 
biens de leur père ou mère décédés, que lors- 
qu'ils ont été légalement reconnus. Elle ne leur 
accorde aucun droit sur les biens des parents de 
leur père ou mère. (Inst. 1. 3, t. 4, § 2 ; L. 2 
et 8, ff. JJndé cognait, Nov. 89 Cap 2 ;— C. C. 
334 et S. 908.) 

Tbia article is relied upon as establishing two 
points: 1 at, that natural children have not the 
character of heirs ; and 2ndly, that th^y cannot 
by law, take any part of the property of the re- 
lations of their father or mother. But although 
natural childrtn have not the character of heiri», 
the law nevertheless accords to them certain 
rights and interests (which are defined by Arti- 
cles 757 and 768) in the'property of their parents; 
even as against the legitimate deseené^nts of 
those parents, and still greater rights and inte- 
rests against the other relations of tho^e parents. 
It makes a wide and marked distinction between 
legitimate and natural childrrn, attaching to the 
former the character of heirs, and refusing that 
character to the latter, but it by no means treats 
the latter as having no connection with or no 
claim upon the property of their parents ; and 
this, we think, tend» much to elucidate tho pro- 
visions against natural children taking the pro- 
perty of the relations of their father or mother. 
Such property may well have been considered aa 
family property to which natural children, not 
being rei.arded as members of the family, had no 
right to succeed. We do not, therefore, feel our- 


selves much pressed with the argumenta founded 
upon Article 756« 

The main stress of the Appellant's argument, 
however, rested up >n the 759th Article of the 
Code, and upon the interpretation put upon it 
in the ease of BUlard v. Billard, and upon the 
opinions of the great majority of the commenta- 
tors upon the Code, in conformity with that deci- 
sion. This Article is in these terms : — 

759. En eaa de prédécàa de Tenfant naturel, 
ses enfants ou descendants peuvent réclamer les 
droits fixés par les articlea précédents, (L. é ff. 
Undé cognati») 

Looking to the decision in Billard v. BUlard 
and to the opinions of the commentators to which 
we have referred, it would not» we think, be right 
for us to suggest auv doubt upon the meaning of 
the word " descendants *' in that Article. We 
think that the word as used in that Article, must 
be taken to mean " descendants légitimes, " and 
that natural children could not claim the bene- 
fits given by this article. The argument founded 
upon this article is therefore well deserving of con- 
sideration ; and perhaps it might be held to decide 
this case if this article and Article 766 had reference 
to the same subject and to the same state of cir- 
cumstances. But not only do these Articles con* 
stitute distinct laws, but they refer to wholly 
different states of circumstances. The one refera 
to the property which natural children have taken 
from their parents ; the other, to the property of 
the natural children themselves, not derived from 
their parents. The one deals only with the subs* 
titution of the children or descendants of pre- 
deceased natural children for the natural child- 
ren themselves : it refers, as we understand 
it, to property which has never come to the 
natural children themselves, and involves, there- 
fore, no other question than this : whether the 
children or descendants taking by substitu- 
tion are to be legitimate children or descen- 
dants only ? The other extends to the dispo- 
sition, and, as it seems to us, to the complete dis- 
position of the property of the natural children 
themselves, and gives it to their natural brothera 
and sisters, " ou à leurs descendants/' thus pro- 
viding for what has not, as far as we can see, 
been before provided for, the devolution of the 
property of natural children dying without legi- 
timate or illegitimate descendants. Ibese cir- 
cumstances are, we think, sufficient to prevent 
the construcnon of the word " descendants " in 
the latter of these Articles, being governed by 
the construction which has been put upon it in 
the former of them. 

The provisions of the chapter on representa- 
tion were also referred to on the part ot the Ap- 
pellant, in support of the argument upon 759th 
section ; but what we have already said upon the 
principal argument meets this argument also. It 
was further attempted on the part of the Appel- 
lant to draw some argument from the 767th and 
768th Articles of the Code, but these Articles do 
not seem to us to refer to irregular successions. 
They refer, as ve think, to the regular order of 
succession, taking it after the failure both of le- 
gitimate and illegitimate children, and after the 
exhaustion of the rules applicable to succession 
in such cases. 
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Another argument, which was much relied 
upon on the part of the Appelbint, wa«, that the 
constraction contended for on his part wonld ren- 
der the whole Code uniform and consietent; 
whereas the construction on which the decision 
appealed from proceeds would, as it was said, ren- 
der the different parts of the Code conflicting 
and inconsistent. But this argument in favour 
of uniformity is, we think, entitled to but little, 
if an^, weight, when it is attempted to be applied 
to different parts of the Code having reference to 
wholly different states of circumstances, more 
especially having regard to the rules of construe* 
tion to which we have referred. Even upon the 
construction conteoded for by the Appellant, the 
Code would be, by no means, uniform in its effects ; 
for, supposing legitimate children only to take 
under the 766th Article (which is what the Ap- 
pellant contends for), they would not take in the 
«aipe manner or to the same extent as they would 
take under the other Articles. They would, as it 
seems to us, take, under the 766th Article, only 
property not received by the natural brother or 
sister from his parents. The property received 
from the parents would be subject to the droit de 
retour. 

The difficulties which would arise upon the 
construction which the Courts of the Island have 
adopted were also much relied upon on the part 
of tne Appellant. We are by no means unaware 
of these difficulties. If there bo legitimate chil- 
dren, the illegitimate children may take nothing, 
or they may take equally with the legitimate 
children, or they may take the portions prescribed 
for them by Article 767. But these are not the 
questions before us, and we give no opinion upon 
them. If the natural children are descendants 
within the meaning of Article 766, they are not 
less qualified to take, because in certain events 


they may take nothing, or may take equally with 
the legitimate children, or may take only a por- 
tion of the share to which they would have bean 
entitled had they been legitimate. The tms 
question in this case is, whether, as between 
them and the State, they are entitled to take ; 
and we are of opinion tliat upon the true con- 
struction of the Code they are so entitled. We 
think so both for the reasons which we have as- 
signed and for the reasons which are assigned in 
the very able Judgment of the Court in the Is* 
laud, to which the following observations may be 
added. 

It is clear from Article 723, that in the case of 
regular succession the State takes only after failure 
both of legitimate and illegitimate children. It 
is equally clear that, under Article 766, the na- 
tural brothers and sisters, if surviving, would 
have taken, and the question, therefore is, in &ct, 
a question of succession to or substitution for a 
natural brother or sister. Could it have been 
intended that the State should be put in a bettei 
position against natural children, whose parents 
would have taken, by a construction to be pot 
upon the word " descendants ", confining it to 
legitimate children ? We think that had there 
been any such intention in favour of the State, it 
would have been clearly and definitively express- 
ed. We admit the case to be one of great diffi- 
culty, and that the opinions of the commentaton 
upon the question are conflicting, and to such a 
degree that it can hardly be said to which side 
the greater weight is due ; but upon the whole 
we think that the better reasons are in favour of 
the Bespondent, and we agree in the Judgment 
appealed from. We shall, therefore, humbly re- 
commend Her Majesty to dismiss this Appeal» 
and to dismiss it with costs. 


COUR DE DISTRICT DES PAMPLEMOUSSES. 


Audience Civile du 28 Octobre 1866. 

PRÉSIDENCE DE M. ADOLPHE AUTAED DE BBA6ABD. 

» 


VALAtDON V. FAHELAUB. 

Me. liABISTOUB, pour le plaignant, 
Me. FELLEREAUy poub la d^ense. 


A rappel de la cause Me Pellereau prend ex- 
ception à la jurisdiction du tribunal sur le motif 
que le défenseur demeure au quartier de Flacq 
et qu'on aurait dû l'assigner devant son juge 
naturel c'est-à-dire devant le Magistrat de co 
district. Il fait entendre des témoins qui prou- 
yent que le défendeur son client demeure de 
l'autr^ côté de la Rivière du Rempart et du 
Pont Praslin en se rendant de Port-Louis à la 
Grand'Rivi^re Sud Est, et près de la propriété 
* Auîtralia ; endroit qui a été toujours considé- 
ré par les habitants qui j résident comme fai- 
sant partie du district de Flacq. C'est devant 
le Magtsirat Stipendiaire de Flacq que se font 
les engagements de laboureurs, et devant l'offi- 
cier de l'Etat Civil de Flacq que se font les dé- 
clarations de naissance ot de décès et les actes 
de mariage. 

Me Pellereaa expose alors que la limite entre 
les quartiers de Flacq et des Pamplemousses 
est formée par le lit de la Rivière du Rempart 
et toute personne deme\irant de l'autre, côté du 
Pont Praslin dans la direction de la Grand 'Ri- 
Tière Sud Est est du quartier de Flacq. La 
ligne de démarcation entre les districts de l'île 
est généralement mal définie et devrait être 
précisée par une loi, mais toutes les tentatives 
faites pour arriver à ce résultat ont jusqu'à 
présent échoué, et les pouvoirs publics sont 
obligés pour reconnaître l'étendue de leur juri- 
âiction d'avoir recours à d'anciennes lois sou- 
yent confuses et toujours difficiles à appliquer. 
-—Dans plusieurs cas aucun arrêté ne ^xjà leurs 
limites. Cependant il croit que par rapport aux 
quartiers de Flacq et des Pamplemousses, la 
délimitation est clairement tracée. D'après 
l'Ordonnance royale du 1er Août 1768 (Code 
Delaleu, page 32) le district de Flacq est abor- 
né du côté de la Yillebague par les profondeurs 
de la Rivière du Rempart et cette loi est con- 
firmée par l'arrêté da Géoéral Decaen du 14 ' 


fructidor an Xn(Code Decean No. 73) qui or- 
donne que le quartier des Pamplemousses soit 
limité par la Rivière du Rempart. D'où il ré- 
sulte que cette rivière est la limite des deux 
quartiers et que le défendeur demeurant à la 
Plaine des Roches, c'est-à-dire à Flacq, le tri- 
bunal des Pamplemousses est incompétent. 

Le défenseur ajoute que fixer une autre li- 
mite ce serait jeter la perturbation dans les ac- 
tes judiciaires et les actes de l'Etat Civil qui 
ont été faits dans la ôroyance que la ligne de 
séparation de deux quartiers avait été tracéa 
ainsi qu'il Tavait indiqué en se fondant s ur la 
loi qu'il vient de citer. 

Me LahUteur^ avocat du Plaignant, répond 
que l'opinion générale et la coutume ont tou- 
jours été de considérer la partie de la Plaine 
des Roches, diluée entre le Pont Praslin et le 
13me mille, comme incluse dans le district des 
Pamplemousses. La ligne de démarcration 
coupe la dite Plaine des Roches vers l'endroit 
déjà par lui indiqué, c'est-à-dire vers le 13me 
mille et ce n'est point la Rivière du Rempar 
qui la côtoie. Les déclarations pour les acte 
de l'Etat Civil ont toujours été faites au bureau 
de l'Etat Civil des Pamplemousses par les per- 
sonnes résidant dans la partie de la Plaine des 
Roches qu'il vient de spécifier. Et c'est dans 
cette même localité que demeure le défendeur. 
Le Magistrat dçs Pamplemousses a toujours 
jugé que cette étendue de terrain était soumise 
à sa jurisdiction. La question est donc décidée 
en droit et par la coutume ; le tribunal est donc 
compétent. 

La Cour ordonne une descente sur les lieux 
et ajourne son jugement à huitaine. 

Voici le jugement rendu à cette nouvelle au • 
dience, par M. Àutaid de Bragard : 

Dans cette cause, une exception a été soulevée 


téDê da k jarididion de cette Coofi en ruflon 
do Ueo oè rendent les pertiee, e'est-à-dire qvTû 
eet aligné par le Confeil da dé&ndear qne la 
eaoae ^adaaa a pris naiasanee sor la rire droite 
de la Birière do Bempart immédiatement après 
le Pont Fhwlin à Flacq et qœ par eonaéqoent 
le iriboiial de Pamplemoassea est incompéteat» 


et le pablic savent de quelle 
importance est la solution de cette question. 

En effist^ il n*j a rien de plus sérieux qu'une 
question dont Tindécision est de nature à porter 
le désordre le plus grave dans les affaires ; rien 
de plus déplorable que Tincertitude sur les li- 
mites de deux juridictions Toisines, incertitude 
qui peut yicier non seulement les actes fiiils par 
des particuliers, mais encore ceux émanant 
ffoflleiers ministériels qui n^ent qndîM^pour 
eseroer leurs fonctioiis'q«e'diais oertainei leea- 
lités déterminées. 

En présence d'une telle question, le Magis- 
trat appelé à la décider, devait avant de se pro- 
noncer se rendre compte avec un soin minu- 
tieux de tous les détails qui servent à Féclairer, 
afin de pouvoir juger en vraie connaissance de 
cause, et afin de ne pas manquer à cette pres- 
cription de la loi, qui, en matière civile, défend 
au juge de s'abstenir de rendre justice sous pré- 
texte d'obscurité ou d'insuffismce de la loi. 

A cet eflfoty aucunes peines n'ont été de sa 
part épargnées et ces peines ont^ je dois le dire, 
été récompensées, en ce quelles lui ont^ pour 
ainsi dirs^ donné l'occasion d'aborder la partie 
Ustorique de notre pays, qu'elles l'ont ramené 
Tiia l'établissement même de la Colonie ; ensni* 
te descendant pas & pas jusque l'époque ac* 
toeUe^ il a pareoum les actes de la Compagnie 
des Indes, ceux du gouvernement du Boi de 
nanoe, ceux de l'Assemblée Coloniale^ et en- 
suite les actes publiés au nom de celui qui oc- 
eopait l^Europe de son génie et de sa puissance. 
Je dois dire que chacun des actes de ces divers 
Gouvernement porte l'empreinte du caractère 
qui les distinguait. Nous y voyons d'abord 
aoigir les embarras de la Compagnie, embarras 
trop naturels. H s'agissait, en effet, de fonder 
lUe s nous voyons ensuite graduellement l'or- 
dre et la r^ularité se produire sous le Gouver- 
nament du Boi et nous voyons l'autorité d'un 
ébef qui représentait parmi nous un pouvoir 
absolu» s'imposer sous Tadmiolstration du Gréné- 
rai Deoaen. Enfin nous voyons spus l'adminis- 
tration de Sa Majesté Britannique, se manifiM- 
iet oomme dans, tous les pef s qw r slèvent de 
aa puissanoe, ce respect des mosnrs, de^ J^bita• 
de% et des droits acquis, tndts caractéristiques 


du Gkmvemement sous lequel nous vivons an» 
jourdliuL 

Après avoir consulté les r^isfres du Conseil 
Supâîeur, touê nos reeuailsj d'aetea l^tslaftifii 
et administratif^ j'ai interrogé d'anciens iiabi- 
tants, des notaires qui ont fidt des aetea de bar 
ministèie an quartier de Flaoq 1 eelnides 
Pamplemousses. JTai enfin consulté des docu- 
ments émanés du Crouvemeaent dans le D^ar- 
tement qgi était celui auquel on doit naturelle- 
ment recourir quand il s'agit d'établir la géo- 
graphie de l'Ile dans nos différents quartiers. 

Le premier titre qui se rattache à la question 
qu'il s'agit de déei^ est un arrêté du Conseil 
Supérieur de Maurice, alors Ile de France^ re- 
lativement à la Police de 111e : il est de l'an- 
née 1762. B divise 111e, pour sa police inté- 
rieure en huit quartiers. 

Voici ce document : 

" L'Ile de France sera divisée en 8 princi- 
paux quartiers et il sera établi des Syndics 
dans chaque quartier, savoir : 


'' lo. Le Port-Louis on le PoH N. O. doni 
les limites seront du côté de TEstr la Bivldn 
des Lataniers et du cdté de l'Ouest la Onad^ 
Bivière et le Buissean de l'Anse Courtois. 

"« do. Le Port Bourbon on le Port du S. K 
dont les limites seront d'un côté la Grand'Bi*. 
vière du Grand Port^ 

^'^3o. Le quartier des Pamplemousses qui 
contiendra eelmi de la Maison Blanche et re/ia 
de la Bivière et Plaines des Cale b ass e s. 

*' 4o. Le quartier de la Montagne Longue 
qui contiendra celui de la Bivière du Tombeau 
et le quartier de la Bivière des Lataniers. 


^ 5o. Le quartier des Plaines IVilhems qui 
contiendra les habitations sises sûr la Kvièci 
Belle-Eau et celle de là Bivière Noire. 


^ 6o. Le quartier de Moka qui contiendra le 
Béduit, le quartier ou I'Dot du Béduit et le 
quartier Militaire. 

'' 7o. Le quartier de JaBhrière du BompaK» • 

'* 8o. Et le quartier de Flacq dontke bomte^ 
seront la gcand'rivière du Grand'-Peri*' 

! Voilà le premier document que j'd pu m» 
procurer, le premier de ceux que nous poaair 
dons aujourd'hui, qui donne une division ott* 
eielle de notre Cplonie. Je ne parle, {AS âeip ^ 
eartes, plans, et autres documents de wHe 
nature ; je n'ai pu eu consulter beauccraj^j' 


j^ns que cens qoe nous ftToni tons sods 
la main et raivre areo pliu de préciBÎon 
^lA l'aide des arrêtai^ les dividoDS qai peuvent 
aTdr en lien. 

Vient ensuite nn arrêté du 11 Août 1768. 
Hais avant d'en venir aux détails de la ques- 
ti<Hi, il est nécessaire de recourir à deux arrêtés 
l'un de Janvier^ l'autre de Février 1762, c'est- 
^-dire de dix années antérieurs pour &îre voir 
qu'à cette époque un sieur Boudard avait été 
nommé arpenteur juré et admis à serment de- 
vant le Conseil supérieur à cet effet» afin de 
fiûre le mesurage des terrains qui avaient été 
concédés et de ceux k concéder. H était ques- 
tien de réunir aiMoraaine de la Compagnie un 
certain nombre de terrains qui avaient été 
abandonnés par des particuliers qui en avaient 
-obtenu les concessions. 

Je fiûs allusion à ces deux arrêtés parce qu'à 
cette époque c'est-à-dire un quart de siècle après 
Foceupation définitive de l'Ile, il j avait des 
désordres assez fréquents sur les questions de 
réclamations^ pour obliger la Compagnie à faire 
arpenter les terrains concédés et non concédés. 
L'arrêté de Janvier 1752 presi^rivaitla manière 
de procédera cet arpentage. **Le sieur Boudard, 
*' 7 est il dit, procédera à son opération sans rien 
" changer auxjàees ni profondeurs des conces- 
** sione^les réduisant toutefois suivant leurs faces 
" et profondeurs aux quantités qu'elles doivent 
« awir. • 

Je signale ici ces expressious faces et pro* 
fondeursj parce que, plus tard nous les retrou- 
rons dans les divisions des quartiers, celui de 
Flacq en particulier, et nous verrons si nous 
devons en déduire une limite réelle pour ces' 
quartiers. Nous avons .donc là une première di- 
Tiaion établie par un règlement du Conseil su- 
périeur pour la f^olice de la Colonie. 

Plus tard, en 1768, sous le Gouvernement 
Boyal une noarelle division a lieu ; mais avant 
de passer à celle-ci je suis bien aise de revenir 
vas celle qui avût été adoptée par l'arrêté de 
1762 du Conseil Supérieur. 

n statuait que : ** l'Ile serait divisée en huit 
** prkmpaïus quariiere. Le quartier des Pam- 
■** plemousses contiendra celui de la Maison 
** Blanche, de la ]E^ière et de la Plaine des 
** Oalebassea." D y avidt ddnc déjà une divî- 
ma, par quartier. 

£n 1752, dix ans auparavant lorsqu'il s'agis- 
sait de la nomination d'un sieur Boudard et de 
Is rémâon au domaine de certaines concessions 
aîUiidobnSeï, ^oq trouvie d^à les mots de j^nar- 
M€r et dd eanions emphfyés. Sat-it àmqppoier 


que depuis l'arrivée de M. de Nyoft en 1722 
jusqu'à l'arrêté de 1762, pendant un laps de 40 
années, aucune division n'ait été établie ? Nous 
ne possédons aucune certitude à cet égard et 
nous sommes portés à croire qu'après l'occupa- 
tion de l'Ile, il a été question d'abord de eon- 
cessions; que les familles, en se répandant sur le 
sol, ont peu à peu introduit de certaines dé- 
nominations pour distinguer les parties du ter- 
ritoire qu'elles occupaient jusqu'à l'époque où, 
comme le dit l'arrêté de 1762, pour la police de 
rile, le Conseil Supérieur a jugé nécessaire 
d'établir une division officielle de la Colonie. 

Nous voyons dans ce document des limites 
bien vagues et nous remarquons surtout l'ab- 
sence de la limite la plus naturelle la hbb. 
C'est qu'alors soit à l'intérieur de l'Ile, soit sur 
le littoral, la Compagnie s'était réservée les 
terrains et les forêts connus sous le nom de r^- 
serves. 

C'est vers 1767 que l'administration passa 
entièrement aux mains du roi de France. Il 
ne s'agissait plus alors de la Police intérieure 
du pays, comme à l'époque de l'arrêté du Con- 
seil supérieur, mais de la défense de la Colonie, 
et le 1er Novembre 1768 intervint une nou- 
velle division de l'Ue eu, onze quartiers pour 
y établir des milices. 

Nous allons passer en revue ces difi^érenta 
quartiers, et nous parcourrons pas à pas les dif* 
férentes portions de notre pays, poux arriver à le 
constituer en entier. 


(^doonance du Boi du ler Août 1?68. 

** Sa l^ajesté estimant nécessaire d'établir 
des Milices dans ses colonies des Bes de France 
et de Bourbon, etc, etc 

*' A ordonné et ordonne : 


^ Art. 6 La Colonie de l'Ile de France sera 
visée en 11 quartiers dans l'ordre qui sui^ 
savoir : 


" QuABTixs DX LA BnrnlffiE Noirb : 

''Ce quartier contiendra la Bivière, le Morne 
Brabant, y compris la Bive droite de la Biviè- 
re du Poste Jacotet, l'enfoncement du Tama- 
rin, la plaine de Flicq en Flacq, les plaines 8U 
Pierre et la Petite Bivière dite BeaieEau*"* 
(e'ést c'est la Ire constitution de la Bivière 
Noire en quartier.) ' 


" QUARTIER DES PLAINES-WILHEMS : 

" Ce quartier embrassera les terrains qui sont 
sur la rive gauehe de la Grand'RiYière^ ceux 
qui sont boméd, par la Rivière de la Terre Rou- 
gejusqu'au balisage mitoyen des habitations des 
aieurs Déribes et de Laulne Longchamp, ceux 
qui sont sur la rive gauche de la rivière du 
Mesnil, depuis la jonction avec celle des Plai- 
nes Wilhems en la remontant vers ^ La Mare 
aux Joncs," par la ligne.Barin qui se termine 
aux lignes des réserves, y compris les terrains 
qui se trouvent à la droite de la dite ligne ; ceux 
des Yakoas, et ceux des deux rives de la Ri- 
vière du Rempart dite " Rivière du bassin des 
Forges," jusqu'aux chaînes des Montagnes 
da Tamarin et des trois Mamelles. " (Le 
quartier des Plaines Wilhems, on le voit, 
-ent étendu bien au delà des limites fixées 
dans l'arrêté de 1762, notre point de départ.— 
Je ferai remarquer en passant que les délimi- 
tations indiquées par les noms des habitations 
et des propriétaires est, en principe, mauvaise 
parce que ces noms sont trop sujets à change- 
ments ; mais il ne faut pas oublier qu'en 1762, 
Mk Boudard, avait été nommé Arpenteur juré 
et qu'il y avait alors une carte des concessions 
dans riie, où tout était précisé avec soin et 
chaque changement annoté. Ce sont là des 

• 

remarques dont l'utilité se fera mieux sentir 
quand je parlerai du rapport du Surveyeur 
Général en l'année 1858.) 


(( 


QUARTIER DE LA TERRE ROUGE. 


" Ce quartier sera composé des terrains qui 
commencent au balisage mitoyen des habitations 
des sieurs Déribes et de Laulne Longchamps, 
et comprendra d'un côté, ceux qui sont sur la 
rive droite do la rivière du Ménil, en remon- 
tant cette rivière vers la Mare aux Joncs par 
la ligne Barin qui se termine aux réserves 
comme aussi les terrains sur lesquels sont les 
sources de la rivière de la Chaux, et de l'autre 
côté en traversant la rivière de la Terre Rouge, 
et en la descendant jusqu'à sa jonction avec 
celle de la Cascade, il renfermera tous les ter- 
rains qui se trouvent remonter cette livière à 
sa rive gauche jusqu'à la ligne qui sépare ce 
quartier de celui de Moka ; les terrains adja- 
cents au piton du milieu de l'Ile, et ceux sur 
lesquels passe la chaîne des Montagnes la Selle." 


** QUARTIER DE MOKA. 

" Ce quartier contiendra les terrains qui se 
trouvent bornés par la rive droite de la Rivière 
de la Cascade, ceux qui se trouvent sur la Ri- 
vière de Moka et celle de la Grand'Rivièred'un 


côté et de l'autre ; ceux qui se trouvent bornés 
par les montagnes de Moka et tous les terrains 
qui sont sur les deux rives de la Rivière Fran* 
çoise, composant ci -devant le Qu€trtier Mili- 
taire.'* 

(Je fais remarquer dès à présent que Moka et 
Pamplemousses sont limitrophes). 

" QUARTIER DU PORT LOUIS. 

" Ce quartier sera borné par l'embouchure de 

la Grand' Rivière d'un côté et de l'autre par les 
terrains qni sont sur la rive gauche de la "Ri- 
vière Sèche," (C'est pnr là que Pamplemousses 
et Port-Louis sont encore limithrophes.) 

" QUARTIER DE LA MOKTAGKE LONOITS. 

'^ Ce quartier comprendra, >l'an côté la rive 
droite de la Rivière Sèche et de l'autre la rive 
gauche de la rivière des Pamplemousses, et en 
remontant jusqu'au balisage mitoyen des habita- 
tions des Sieurs Raaux et Ténèbre, comprendra 
les terrains qni sont sur les deux rives de la 
Rivière de Piterboth jusque dans le cercle des 
montagnes formées par la chaîne de la Mon- 
tagne Longue, celle des deux Mamelles et le 
morne de ,la Rivière des Callebasses."- 

" QUARTIER DES PAMPLEMOUSSES. 

" Ce quartier comprendra la '* Maison Blanche" 
qui se trouve terminée par la rive droite du ruis- 
seau des Pamplemousses et en remontant, jus- 
qu'au balisage mitoyen des habitations des Sieurs 
Raoux et Ténèbre, les terrains qui sont sur la 
droite de la Rivière des Calebasses, qui sont 
terminés par le balisage de la Yillebague, ceux 
des deux rives de la Rivière des Pamplemous- 
ses et ceux bornée par les terrains du Sieur de 
Rhune en tirant vers la butte des Papayers." 

" QUARTIER DE LA RIVIÈRE BAfiSE DU 

REMPART. P 

" Ce quartier contiendra les terrains qui se 
trouvent d'un bord et de l'autre du Piton de la 
première découverte, (Mont Piton) ceux de la 
Poudre d'Or et des deux rives de la Rivière du 
Rempart, et remonte la dite Rivière, jusqu'aux 
habitations des enfants du feu Sieur Lejuge, et 
en traversant la rivière, jusqu'au balisage des 
terrains de la YiUebague." 

(C'est le 3me quartier limitrophe des Pam- 
plemousses et la limite qui vient d'être fixée 
démontre que le terrain après le Pont Praslin 
n'était pas compris dans le quartier de la Bi« 
vière basse du Rempart.) 
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QUABTISB DB8 CAXXEBAS8ES. 

" Ce qiiartier contiendra les terraioa de la 
Villebague, cenx qui sont, en remontant la Ri- 
▼iëre du Rempart, depuis et compris les babi- 
tations des enfants de feu Sieur Lejuge, jus- 
qu'aux sourceê de la dite rivière ; ceux qui sont 
sqr la rive gaucbe de la Rivière des Calebasses 
et les terrain de la Nouvelle Découverte. " 

(C*esf par là que Pamplemousses arrive jus- 
qu'au plateau de Moka.) 


QUABTIER DE FLACQ. 

" Ce quartier contiendra d'un côté les ter- 
rains qui se trouvent bornés par les profondeurs 
de la Rivière du Rempart, ayant leur face sur 
le Ruisseau ^ Grande Barbe " et la Rivière 
Françoise et de l'autre par les terrains «yaxitjace 
sur la rive droite de la " Rivière Sèche " bor- 
nés par les rives gauches des '^ Rivière Pro- 
fonde " et « Grand 'Rivière." 

(Ici se retrouvent les mots de profondeur et 
de face que j'ai signalés dans l'arrêté de jan- 
vier 1762 ; et il ressort de la manière dont ils 
sont employés pour limiter Flacq, qae le quar- 
tier ne comprend pas ces profondeurs, et c'est 
ainsi que l'entendent les arpenteurs que j'ai 
consultés.) 


QUARTIER DU PORT BOURBON. 

" Ce quartier comprendra le terrain qui prend 
depuis la rive droite de la *' Rivière Profonde " 
formant les '^Troits Ilots" et les terrains qui 
sont dans le haut de cette même '' Grande Ri- 
vière " sur la même rive droite, bornés par la 
ligné de profondeur des habitations sur les- 
quelles sont les montagnes de ** la Selle " et les 
terrains concédés tant sur la Rivières des Cré- 
oles que sur la Rivière de " la Chaux." 

Tel est l'Arrêté de 1768 qui est la base fon^ 
damentale de la division territoriale du pays. 

Cinq ans plus tard une nouvelle division a 
lieu ; c'est par l'arrêté de 1773 ainsi conçu : 

" Sa Majesté s'etant fait représenter son or- 
donnance du 1er Août 1768, concernant l'Eta- 
blissement des Milices aux Iles de France et 
Bourbon, et ayant jugé nécessaire de réduire le 
nombre des quartiers de la première de ces Iles 
a ordonné et ordonne ce qui suit : 

** Art. 1er. L'Ile de France sera à l'avenir 
divisé en huit quartiers seulement au lieu de 
onze qui avaient été fixés par l'article YI de 
l'arrêté du 1er Août 1768 dans l'ordre qui suit: 


Le quartier de Port-Louis, celui du Port Boi 
bon, ou Port Sud-Est, celui de Flacq, celui 
la Rivière Basse du Rempart ou de la Poud 
d'Or, celui des Pamplemousses, celui des Ph 
nés Wilhems et celui de Moka." 

Art. 2. Les quartier des Calebasses et de 
Montagpie Longue seront et demeureront < 
conséquence réunis à celui des Pamplemousse 
pour ne former qu'un seul et même quarti< 
sons la dénomination de quartier des Pampl 
mousses, en suivant les limites désignées p 
l'article YI de l'OrilonDance du 1er Août 176S 

** Art. 3. Le quartier de la Terre Rouge se 
et demeurera réuni à celui de Moka, pour 
former à l'avenir qu'un seul et même qaarti< 
sous le nom de quartier de Moka, qui com pre 
dra les terrains assignés à ces deux quartic 
par l'article de l'Ordonnance du 1er Août 176{ 

*' Art. 4. A l'égard des quartiers de Poi 
Louis, du Port Bourbon, de Flacq, de la £ 
vière du Noire, de la Rivière du Rempart 
des Plaines Wilhems, ils continueront d'exist 
sur le même pied que par le passé." 

Tel était l'état de choses en 1789. Survi 
la Révolution; et l'Assemblée Coloniale,par 8< 
Arrêté du 2 avril 1791,divisa la colonie en M 
nicipalités* Cette division ne fut pas de long 
durée. A peine débarqué à l'Ile de France, 
capitaine général Decaen promulgua l'arrê 
suivant : (9 vendémiaire an XII.) '' La divisi< 
** militaire et civile des Iles de France, de 
*' Réunion et dépendances, est rétablie provisç 
** rement par quartiers, telle qu'elle était < 
" 1789 ; cependant, à l'Ile de France le cant< 
" connu sous le nom de Savane formera i 
•* nouveau quartier." 

Je crois devoir faire remarquer de nouvel 
que chacun des documents que j'ai lus por 
avec lui le cachet de celui dont il émane. L'a 
rêté du général Décaen porte l'empreinte < 
caractère résolu 4u chef qui alors gouvernait 
France. D'un trait de plume, on dirait d'i 
coup de sabre, la Révolution est supprimé 
Cependant un fait nouveau se produit. Un ca 
ton presqu'incouQU, celui de la Savane, forme: 
dorénavant un quartier. C'est l'entrée de i 
district, aujourd'hui l'un des plus beaux et d 
plus florissants de l'île, dans la famille d 
grandes divisions de la colonie. 

Les divisions décrétées par le général Decai 
subsistent encore de nos jours, sans toutefc 
que les limites de chacun des quartiers soie: 
restées les mêmes. 

J'ai été obligé, d'examiner aussi longuemei 
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la question qai 90U8 occupe parce qu'elle a été 
iéji. présentée 8eiajs4*itutre3' formes et qu'elle a 
donné Heu à bien (}es dîffiou)téâ qu'Ai sst devenu 
indispensable de résoudre. 

Sous le gouyeruement du général Decaen, il 
avait fallu intervenir entre la Bivière du Rem- 
part et Pamplemousses. A l'époque du recen- 
sement décennal de 1861, il m'avait fallu faire 
décider administrate vement sur les limites entre 
Flacq et Pamplemousses. Je cite l'arrêté du 1 4 
Iructidor an XII du général Decaen : 

" Vu les représentations faites par les *C8pî- 
** taines commandants des quartiers des Pam- 
** plemouBses et d^e la Rivière du Rempart, que 
'' les limites respectives entre ces deux quar- 
'^ tiers, n'étant pas déterminées d'une manière 
** positive, l'incertitude de savoir si telle habi- 
** tation était dépendante de l'un ou de l'autre 
** quartier avait fait naître diverses réclama- 
" tiens qui se renouvelleraient sans doute si les 
** choses restaient plus longtemps dans cet état, 
** après en avoir délibéré avec le Préfet colof 
" niai et le Commissaire de justice arrête : 

" Art. 1er. Le quartier de la Rivière du 
** Rempart et des Pamplemousses sont défia i- 
'' tivement et irrévocablement fixés ainsi qu'il 
" suit : 

" La ligne de démarcation des deux quartiers 
commencera à la plus haute source de la Rivière 
du Rempart au point d*embranchement de la 
Montagne du Rempart avec celle dès Calebasses. 
Elle suivra la Rivière jusqu'au Pont Praslin ; de 
là se rendra directement au Mât des Signaux du 
Piton de la Découverte, ira joindre l'angle le plus 
Sud de la concession Senne ville, longera le bali- 
sage entre cette concession et celle Derhune, re- 
descendra le balisage qui sépare les concessions 
Senneville et Latour St.*Ygest, pour reprendre 
celui qui sépare cette dernière des concessions 
Laroche fils et CoUard aîné jusqu'à sa rencon- 
tre avec le balisage des réserves, vis à vis la 
ease des gardiens : elle loogera ce dernier bali-, 
sage jusqu'à sa rencontre avec le grand chemin 
du Mapou, qu'elle suivra jusqu'à son embran- 
chement avec un chemin de charrois qui se 
dirige à gauche et conduit à l'avenue de l'Eta- 
blissement aujourd'hui Courbon. Elle contour- 
nera l'établtsement toujours avec le même che- 
min qui reprend l'avenue opposée à la première 
et qui 80 termine par un chemin de charrois 
qui descend directement au milieu de l'anse de 
La Raie, oà elle viendra s'appuyer, en laissant 
par conséquent la Mare dite aux Mulets et la 
Butte aux Sables, à peu. de distance sur la 
gauche. 

" Toutes les habitations qui seront traversées 


par cette )igne^ app^^tiej^dront à l'un ou à l'au- 
tre des deux quartiers suivant que les Etablis- 
sements qni en foàt partie seront de fnn ou de 
l'autre côté de la ligne. '^ 
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La séparation aux sources de la Rivière du 
Rempart et au Pont Praslin est ici bien tran^ 
chée. Elle a lieu editre Pamplemousses et la 
Rivière du Rempart, et noneotre^PamplemoUs* 
ses et Flacq. Depuis l'origine de la Rivière du 
Rempart, d'un cdté (rive droite) l'arrêté place 
\e quartier de la Rivière du Rempli i, et de Vau- 
tre (rive gauche) celui des Pamplemousses. 

Cet arrêté ainsi qu'un autre arrêté de la même 
date (14 fructidor au XII) réunit le canton des 
Trois Ilots au quartier de Flacq et fixe seule* 
ment les limites entre Flacq et le Port Sud 
Est, en s'appuyant sur ce considérant : '* Que 
** les limites des différents quartiers doivent 
'* être, autant que possible, déterminées par les 
*' accidents naturels du terrain, qui peuvent 
" servir à les asseoir invariablement, et que 
'* ceux offerts par la direction des montagnes 
" sont les plus propres à remplir cet objet. " 

Sept années après, la Colonie passait sous la 

puissance de l'Angleterre. 

* 

Examinons ce qui s'est fait depuis lors. 

J'ai déjà dit que l'Angleterre nous avait ap- 
pliqué cette pratique d'une sage politique qui 
consiste à respecter les usages, les mœurs, les 
lois d'un pays passé sous sa domination, à ne 
pas le pousser par la violence, dans la voie des 
réformes, mais à se l'assimiler d'une manière 
lente, progressive et libérale. 

Le premier acte du Gouvernement britim- 
nique relativement à la question dont il s'agit, 
est de 1843, c'est d'environ 35 ans postérieur à 
la conquête de l'île. 

Une ordonnance locale (No. 11 de 1834) 
fractionnait l'Ile pour la mise à exécution de 
l'acte d'abolition de l'Esclavage et la nomination 
de Juges spéciaux. Elle ne reçut pas la sanc* 
tîon de la Métropole. 

Celle No. 1 de 1835 eut la même sort. C'est 
donc seulement pour mémoire que j'en parle. 

En 1840 une autre ordonnance (No. 12), fut 
passée pour établir, en principe, la division des 
Pamplemousses en deux quartiers. Elle fut 
désapprouvée ; mais en 1843 la division eut 
lieu et l'Ordonnance No. 17 créa le quartier 
des "Pamplemousses Nord" et cçlui des 
*' Pamplemousses Sud, " qui subsistèrent }u$^ 
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[||0^iioQ doQ Magistratures 4a district, pussent fonotioiiner régulièrement» etqtte lee 
bonde citer cette dernière ordonnance : justiciables, sussent exactement à quelle auto- 
rité ils avaient )f s'adresser. 
lAttea^o qu'^ çst dcrenu nécessaire, en 

dQ l'augmentation considérable de la po- 

ioQ et de la culture, dans le quartier des 

)Iemous8es, et pour les avantages des ha- 

dans leurs rapports avec les autorités 

de ce dîstriet, de la diviser en deux l ^^« ^'^^^'""^^ ^^^> ^o^»«* ï*^*î°^« Wilhems 

sont réunis. Es ont depuis été séparés, comme 

chacun le sait. 


Mall\eureusement Tordonnance de 1851, {pro- 
mulguée à cet effet, se borne à changer les di« 
yifiions territoriales de certains districts. 


ien distincts. 


'SoQ Excellence le Gouverneur en conseil 
ionné et ordonne : 

Art 1er. Le quartier des Pjimplemousses 
divisé en 2 quai tiers qui seront respecti- 
mt appelés Pamplemousses Nord, et 
iplemousses Sud.** 

[Art 2. Les limites des deux quartiers sont 

aiasi qu*îl suit : Le quartier Nord sera 

au nord ouest par la mer, depuis la Foin- 

Pimeats, près de la Baie aux Tortues 

l'à la pointe de la Butte aux Sable» entre 

Malheureux et l'Ile d'Ambre ; à l'Est 

Ils limite naturelle du district de la Rivière 

ipart jusqu'au canal du Bois Bouge, et 

id par le dit canal depuis l'Etablissement 

lé *' Bon Espoir " jusqu'à la Pointe aux 

lents, 

Art. 3. Les limites pourront être cha gées 
[codifiées par proclamation de Son Ëxcèllen- 
Gouverneur autant qu'il sera jugénéces- 
poor la convenance du public. 

Art. 4 Toute portion de la Rivière du 
kpart dont la réunion à l'un des quartiers 
lits serait jugée convenable «pourra de la 
16 manière être ajoutéo par proclamation de 
Excellence le Gouverneur." 

^ire qu'une limite sera la Pointe aux Pi' 
is près la Baie aux Tortues, c'est encore 
sr bien de l'incertitudo sur le point précis 

[jMtte limite ; et le canal du Bois Rouge 
rêtant h *^Bon Espoir," dire que ce canal 
la limite jusqu'à la Pointe aux Piments, 
U.en réalité ne fixer aucune limite. Des 
iplemousses sud il n'est rien dit : ses limites 
lient* donc, sauf sa séparation d'avec les 
tplemousaes nord, telles qu'elles se trouvent 

erminées par l'arrêté de 1773, et l'arrêté du 
^ral Decaën. 

Su 1851 furent constituées les Magistratures 

Katrict, tribunaux de Ire instance au petit 

l'on peut dire, placés dans chaque district 

portée des Justiciables* Il était naturel 

le Gonvernement, qui établissait de telles 

irs de Justice établît en même temps le^ li^ 
ide leur juridiction respective» afin qu'elles 


L'article 2, concernant la Rivière du Rempart 
et les Pamplemousses Sud et modifiant leur di* 
vision, est aiusi conçu : 

** Les Districts de la Rivière du Rempart 
" avec ceux des Pam plemousses Nord et Sud 
" formeront deux districts, c'est-à-dire : 

* 

" Le r -trict Je la Rivière du Rempart qui 
*' sera b.M o comme euit : du côté Nord au 
<' Nord Et par la mer ; au Sud par le District 
" de Flacq et du côté de l'Ouest par le chemin 
*' qui conduit de la Grand Baie à. Flacq, en tra- 
" versant les habitations dites Vale, Union, Ca* 
** roline, Lab&ur donnait, Beau Séjour ^ Amitié 
*' et PicU jusqu'au point de section du dit che- 
^^ min, avec la limite qui existe entre le district 
'Me la Rivière du Rempart et celui de Flacq**^ 

" Et le district des Pamplemousses, qui sera 
" borné à l'Est par le nouveau district de la Ri- 
'' vière du Rempart ; au Sud par le District de 
" Moka; au Sud-Ouest par la limite Municipale 
** de Port-Louis; et à l'Ouest par la mer." 

Par l'Articlf^. 3 le Gouverneur est autoiisé à 
modifier ces limites et celles de tous les autres 
districts toutes les fois qu'il le jugera nécessai- 
re. * 

Ni cotte orJonnance, ^la chose est remarqua- 
ble) ni les arrêtés ou orJonuauces que nous 
avons passés ..a revue d3 1762, 1768, 1772, dii 
Fructidor, An XII et cIo 1813 n'indiquent une 
ligne commune entre Flacq et Pamplemousses. 
D'après ces mêmes documents, il ne peut j 
avoir de commun entre eux, qu'un pottlt : Celui 
d'oii partent les limites respectives de Flacq, 
de la Rivière du Rempart, des Pamplemousses 
et de Moka. 

Depuis rOi'donnance No. 19 de 18ol, ou est 
parfaitement fixé sur les limites des Pample^ 
mousses et de la Rivière du Rempart )i partie 
de la Grand'Baie jusqu'à l'habitation Piat dans 
la Plaine des Roches. C'est une route royale 
eontinue sur laquelle il n'y a point d*erreu 
possible. 

Mais quoique cette ordoinnanoe assigne eo m 
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me limite des PamplemouBiMi au Sud, la limite 
de Moka» Tincertitade commenoe de là pour 
aller rejoindre cette même habitation Piat. 

L'arrêté de fructider an XII qui «bornait la 
Biviëre du Bempari, ayant cessé effet par suite 
des nouvelles limites fixées dans rordonnance 
de 1851 sus-relatée, nous devons recourir à 
l'arrêté de 1773, en vertu duquel les terrains 
de la Nouvelle Découverte et de la Yillebague 
appartiennent à Pamplemousses. De sorte 
qu'^n suivant le tracé des concessions primiti- 
▼es de ce côté^ on arrive à reconstruire les li- 
mites que nous cherchons. 

Jai visité les lieux ; consulté les plus anciens 
habitants, et des notaires ; j'ai examiné les 
plans des anciennes concessions. Mes recherches 
dans les minutes des notariats jusqu'en 1793 
m'ont conduit à trouver que la limite de sépa- 
ration de Pamplemousses de ce côté pouvait 
s'étendre entre le 13e et le 14e mille sur la route 
de la Yillebague à des morcellements de terrains 
situés en deçà de cette limite, faits tantôt aux 
Pamplemousses, tantôt à Flacq. La conve- 
nance des parties paraissait avoir été l'unique 
règle qui avait fait choisir un quartier plutôt 
que l'antre, au risque de la nullité des actes de 
testament, de ventes ou autres qui auraient été 
fidts. 

En 1858, le Gouvernement nomme des Com- 
missions pour déterminer des limites plus ration- 
nelles aux districts. Une carte fut envoyée à cha- 
cune d'elles, signée par le Survéyeur Grénéral, 
indiquant les divisions de l'Ile, telles qu'elles 
existaient officiellement et aussi telles qu'il pen- 
sai t qu'elles devaient être fixées. 

Voici cette carte {U Magisirae Jait passer 
cette carie aux Conseils des parties.) L'examen 
de cette même carte ne fera que confirmer la dé- 
cision à l'aquelle je vais arriver. 

En voici une autre que je communique éga- 
lement aux Conseib des parties : Celle-ci a été 
faite pour les écoles du Grouvernemen t. C'est 
la copie de la précédente ; mais elle est plus 
simple, pourtant, en ce qu'elle a pour objet 
spécial d'indiquer la délimitation de nos divers 
districts. On doit supposer que lorsque l'on 
entreprenait d'instruire la jeunesse coloniale 
et de lui donner des notions exactes de géo- 
graphie, dont les premières devaient naturelle- 
ment être celles de son pays, on ne débuterait 
pas dans cet enseignement par des erreurs ma« 
térielles à ce siget. 

Le Bapport du Survejeur Général &it à feu 
te Gouverneur Sir William Stevenson à pro- 


pos de la division des districts coatenait ci 
suit : 

" § 8. En raison de la configoration 
** phique de l'Ile, il n'est point fiidle ds 
" gérer des Districts dont la population 
*' partout égale, quoiqu'on puisse dimunurj 
'* disproportions actuelles ; et en même 
** les limites pourraient être modifiées do 
** re à les rendre plus distinctes. 

§ 9. Dans plusieurs cas, on a fiût saifie 
" limites actuelles des districts, des ligoes 
" certaines et irrégulières de coneessioii, 
'* serait très souvent difficile de fixer 
*' terrain. Ainsi paV exemple, de la limitaj 
'< de la Rivière du Rempart et de la portû 
" Pamplemouses, la limite Ouest de Flsoq 
'' tement les limites sur lesquelles aoas aj 
** à noas prononcer !) et une grande 
<< des limites Nord du Grand Port et de la! 
" vanne. Dans beaucoup de ces cas, il j a 
'* coup d'accidents de nature qu'on pent 
*' avec avantage ; où elles ne se rent 
«' pas, il est désirable qu'on adopte des nu 
" pour tracer distinctement des limites 
^ terrain à des points principaux qtii 
** raient des moyens fiiciles de trancher les 
" tiens litigieuses qui pourraient survenir, 

§ 10. Dans l'état actnel des limites de«j 
/* tricts, il n'est pas rare de voir s'élever, 
^* une Cour de District, la question de 
*' si une affaire doit être portée devant 
•* Cour, et je crois qu'il est arrivé souvent 
'^ 7 a jugé des affiiires qui ressortaient 
" autre juridiction. " 

N'est-il pas à regretter que dans un pi 
45 lieues de tour et de 6 ou 7 de large, où 
ture office tant de traits caractéristiques poi 
saine division, les dangers signalés par lej 
véyeur Général soient restés les m( 
qu'on en soit encore à des discussions 
divisions de presque tous les quai tiers 
Colonie ? 

Le rapport du Survejeur Obérai est 
juillet 1858. . 

La commission de Flacq adopta la^dil 
proposée par le Survejeur Général, c'est 
la Rivière du Rempart depuis sa source, 
étant, dit cette commission, la limite ii 
par la nature elle-même. 

Ainsi, de l'aveu même des plas'aocîi 
priétaire de Flacq, la Rivière Rem] 
pas la limite dé ce quatîer, n'est pas la 
de Flacq, quoiqu'elle soit la Umite la pli 
relie et par suite ta plus déôrable» 


--ti 
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diâeim liit que le travftil oontidërabla de la 
eomnuiaioii eit resté iadb résultat 

Bétumant tout ce que j'ai examiné depuis 
rerigine de oes divisions, fiâsaatlm part des 
obscurités,' et m'arrêtant sur ce qu'il jade 
plus précis, je «suis obligé de dire que je ne 
trouve pas de motif pour m'écarter du tracé de 
|a carte ânanée du Département du Génie Ci- 
viL En l'examinant attentivement, nous yo* 
70ns conmient elle concorde avec le^arrêtés 
que j'ai cités. Elle a été fournie officiellement 
comme la document sur lequel l'autorité et les 
baUtants devaient se fonder pour arriver à nue 
division plus convenable de chaque district 
Elle n'a donné lieu à aucune réclamation de 
leur part sur les limites qu'elle marquait comme 
celles de leurs quartiers-respectifs. 

Dans oea drconstancee, je dois fiiire con« 
natlre que nos limites -sont ^aoéee de manière 


à comprendre entièrement dan* notre quartier 
des Pamplemousses les terrains situés au-delà 
du PootPraslin jusqu'au Idme mille, et par 
conséquent celui où demeurent les parties de la 
cause actuelle. Je rejette donc le dédinatoire 
proposé et ordonne que les parties plaideront 
au fond. 

Je ne puis cependant m'empScher d'avouer 
que, jusqu'à décision définitive de cette ques- 
tion, par une autorité supérieure, il devra exis- 
ter encore du trouble dans les aftdfes parmi lea^ 
habitants de cette localité. Je regarderai 
comme de mon devoir, pour ûdre cesser un 
tel état de choses, de' demander su gouverne- 
ment une ordonnance de délimitation des dis- 
tricts, et en même tems, je demanderai un bill 
d'indemnité pour ce qui aurait pu être fiât par 
erreur dans l'un ou l!autre des quartiers limi- 
trophes, en raison de l'incertitude de leurs vé- 
ritables délimitations. 
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Action in damages against the Railway Company • . . « 99 

Husband and wife, — Divorce for Specific cause, — ^Insults,— 

Blows 79 


Expropriation for Public Purposes, — Passage,— Streets- 
Railways ••••.• •••••• 

To Private Property, — Improving a High Way for the pub- 
lic benefit ••.••• ..«•• •••••• 

Cancellation of sale, — Restitution of sale price, — Assignee of 
Vendor, — Warran ty, — Interest, — Costs «••••« 

Action for Mismanagement of a Sugar Estate •••••• 

Action in damages for a mistake in an Invoice of Gold 
Jewelry, — Principal and Agent,— Appeal from a .Judg- 
ment of District Magistrate •••#.. •••••« 

Cancellation of sale, — Improvements, — Compensation. • • • • • 

Being unfortunate, — Cessio Bonorum, — Evidence •••••• 

Principal, — Warranty,—*' Clause de fournir et faire valoir. . 
Affirmative,— Attachment, — Garnishee, — Domicile, — Juris- 
diction, — Appeal from Judgment of District Magistrate. 
Under Seal, — Foreign Writing, — Locus regit actum, — Appli- 
cation of a Foreign Law #••#•• •.•••• 

Of Grant or Concession, — Resolutive Conditions, — ^Reunion 
to the Domain, — Limitation of ten and thirty years. , . , 
Peremption and Execution of Judgment by Default, — '' Pro- 
cès-Verbal de Carence,*' — Proof by Witnesses 

Unexplained, — Procedure, — Judgment,— Caption of the body 

Of Districts, — J urisdiction of District Magistrate. • c • • « 

Of Sugaîs sold,— Loss of Sugars, — Usage of Trade, — Code 

of Practice ...... ••.••• •••••• 

Pleadings,— Paper Books,— Prerogative of the Crown, 

Of the Conjugal Residence, Domicile .••••• •••••• 

'^ Du Père de Famille, — Portion of ground reunited into one 
single Estate, — Cancellation of. sale, — ^Pool of Water,— 
Canal, — Water Mill and Sugar-house, — Presumptions as 
to Ownership of Water, — Easement • • • « •••••• 

(Provisional) of Prisoner,— Infanticide,— Insanity « 

Delimitation thereof, — Jurisdiction of District Magistrate, • 
Sœvitiœ •••••• ..•••• ••#••• ««•••• 

For specific cause, — Husband and Wife, — Cruelty,— In- 
sults, — Blows c •••••• 

Desertion of the Conjugal Residence 

Advances for Costs of suit, — Alimony •••••• •••••• 

Sœvitiœ • ••••.. 

Procedure,— ^Power of Attorney, — Principal and Agents- 
Oral Proof , 

Attachment, — Garnishee, — *^ Déclaration Affirmative,**— Ju- 
risdiction, — AppealTrom Judgment of District Magistrate 


14 

21 

70 
1S6 

156 

168 

78 

71 

104 

38 

158 

88 

90 

173 

32 

99 

108 


140 

85 

17S 


19 
103 
153 
153 

154 

104 


Portions of ground united into one single Estate, — Cancel- 
lation of sale, — Canal, — Water Mill and Sugar House,** 
Pool of Water,—" Destination du Père de Famille,"— 
Presumptions as to Ownership of Water §••••• 


140 


ik. 


II1CBSZZI.S1CSHT 
EMPLOTi 


Do. 


Employas 

ENQmRT 

• 
• • • • • 

Eviction 

#••(%• 

Evidence 


Do. 


Do. 


EVIDSNCB .. 



Do. 
Do. 

Do. 

Do. 

Do. 

Do. 


Do. 

Do. 

Do. 

EXPBBT 
EXPBOPRTATION 


4 • « • • • 


• • • • • t 


59 


Pagei. 
Crime, — Oral Proof, — Appeal from Conviction of District 

Magistrate .••••• 139 

Sequestration,— Arrears of Salary, — Closing of the Acconnt 

of Sequestration •••••# ••#••• ••••#• 90 

(See Master and Servant) • • • • .••••• • 

(Preliminary), — ^Evidence taken down by District Clerk, — 

Appeal from Judgment of District Magistrate • ^ 81 

Cancellation of sale, — Restitution of sale price,— 'Assignee of 

the Vendor, — ^Warranty,— Interest,— Damages, — Costs. 18 

Oral, — Witnesses, — Larceny, — CriminaJ procedure,— > Appeal 

from a Judgment of District Magistrate •••••• 23 

Lease, — Rent, — Lessor and Lessee, — Payment, — Debtor and 

Creditor, — Assignment or Subrogation .••••• S7 

(Oral), — Witnesses, — Proof of Execution of Judgment by 

default and of foreign law •••«••• » • • « • • S8 

Execution of the Judgment of a Stipendiary Magistrate, — 
Master and Servant, — Cancellation of sale of an Immo- 
veable property, — Interpretation of a clause containing 
the claim of the Workmen Laborers,— Immigrants,^* 
Indian Laborers, — Employés,^— Manager, — Book Keep- 
er, — ^Workmen employed bona fide on the Estate,— 
Costs •••••• •••••• « •••••• 

Of a child, as principal witness, received under promise to 
speak the truth, — Attempt at Chastity, — Obligation of 
an Oath,-^Examination on" Voire Dire,"— Principle of 
non retroactivity of the law ••«•#• •.•••• 

Cessio Bonorum, — Debtor being unfortunate and of good faith 

Professional and Ordinary Witnesses, — Infanticide, — ^Insan- 
ity,— Provisional Detention of the Prisoner 

Oral, — Contre-Lettre,— Fraudulent Abstraction alleged, — De- 
fendants' Examination, — Beginning of Proof in Writing. 

Before District Magistrate, — By whom to betaken down... 

Appeal from a Judgment of District Court, — Landlord and 
Tenant, -^Notice to quit given verbally and in writing. , 

Before District Magistrate, . Documents, — Withdrawing the 
same from Record, — Appeal, — Cross or Mark instead of a 
signature .. ...••• 

Oral, — Embezzlement,— Appeal from Conviction of District 
Magistrate. • *.,••• •..•.. ••...r 

Value of Goods,— Fire Insurance • 

Oral,— Divorce, — Procedure, — Power of Attorney, — Princi- 
pal and Agent ...••^ •••«!• 

Letters Patent,— Survey, — Provisional Seizure,— Injunction. 

For Public Purposes,— Passage, — Street, — Railways, — 

Damages •• ...••# 14 


184 

87 

85 

82 
81 

100 


lOS 

1»9 
149 

154 
164 


Fire 

FOBBION 
Fl^UD 


Insurance,— Value of Goods, — Evidence .... • • t • • • 149 

Writing, — Euiçlish Deed under Seal, — Locus Regit Actum, — 

Application of a Foreign Law,— Vendors' Rights . . . • . 88 
Abstraction of Document, — Contre-Lettre, '—Defendants* 
Examination, — Beginning of Proof in writing, — Oral 
Evidence rejected •«#«•« •••#•# Sfi 


Oabnishee ..*•.. Attachment, — ^Domicile, — " Declaration Affirmative,*'— ju- 
risdiction, — Appeal from Judgment of District Magi- 
strate 104 

Goods •••••• Sold and Delivered (see Sale) « • •••••• 

Ooybbumisnt •••... * (See. Crown and tVar Department) •••... 

OBA3ÏT8 •••«•• (See Concessions) ' •••••• 

OuABAHTES #•#••# Extinction thereof by way of Novation, — Advances,-— Ac- 

count Current, — Promissory ^Note, — Mortgage Security. 10 


VI 


Highway ....•• 

hohicidb 

Do. 

Husband .»•••• 

Do. 

Immigrant 

Imfrovsments • 

Imprisonment 

Indian 

Infanticide • 

Injunction , 

Inland •••«•• 

Insanity 

Insolvency ..••#• 

LIO. •••«•• 

•I 'O. *••••• ■ 

•1^0» ^ ••••#§ 

Insults 

Insurance •••#••• 

Interest • • . t • • 

Interpleader • 

Do. 

■L/O. « • • • • • 

Interpretation •«•••• 

Involuntaey *.•••• 

Irregular «••••. 

Judgment •••••• 

Do. 

Judge's •••••• 


» • • 


(See Road) 

(Inyoluntary) .. •••••• •••«•• •••••• 

(Do.)^ — Wounds and Blows causing deatb^ without 
intention to kill, — Fighting in the Streets, — ^Law of such. 
cases « ••••«. • •••••• 

And Wife, — Interpleader, — Property of Moveables, — Bona 

Fides ...... 

Do.,— Divorce for specific causes,— Cruelty, — ^Insults,— 
Blows •••• •••••• •••••• •••••• 

Do.,— Separation of property between them, — " Ordre," 
Legtil Mortgage, — Eventual Collocation 


88 

«9 
16 
79 
96 


• • • • 


••••••• 


• • ■ • • t • 


Indian. -*-(See Master and Servant.) • 

To an Immoveable Property.— See cancellation of sale 

Provisional detention of Prisoner, — lnfanticide,r-lasanity, — 
Professional and ordinary Witnesses • • • • 

Immigrants. — (See Master and Servant.) . . . • 

Insanity, — Professional and Ordinary Witnesses,— Provisio- 
nal Detention of Prisoner.. ••...• •••••• 

Letters Patent, — Survey,— Expert, — ^Provisional Seizure. • • 

Bill of Exchange or Cheque, — Principal and Agent. 

Infanticide, — Provisional detention of Prisoner, — Professional 
and ordinary witnesses ••• 

Of one of the partners,— Partnership for working sugar 
Estate,*— Action for dissolution of the co-partnery 

Official Assignee, — Managemen,t of Insolvent Estates — Deb- 

tor and Creditor, — Costs 

Do. do. do. » do. do. 

Cessio Bonorum • •. . ..•••... 

Husband and wife, — Divorce for specific cause^ — Cnielty, 
—Blows...,.*.. ....••.. • 

(Fire,) — Value of Goods, — Evidence 

Cancellation of sale, — Evicted purchaser, — Restitution of 
sale price, — Assignee of the vendor, — ^Warranty, — Da- 
mages, — Costs .. •••»..•. ••••.••• 

On account current, — Partnership and liability of Partners, 
— Agreement '* à Forfait. *' . . ♦ 

Property of Moveables, — Husband and Wife, — Bona Fides. 

Appeal from Judgment of District Magistrate,*— Land Lords' 
privilege. — Substitution of Tenant with sale of goods 
still in the premises let, — Provisional seizure •,•••••• 

Seizure of Goods, — Appeal from a Judgment of District Ma- 
gistrate ••• «•• •••••«•• 

Of a clause containing the claim of the Workmen LaborerSj 
— Execution of a Judgment of the Stipendiary Magistrate, 
— Master and Servant, — Cancellation of sale of an Im- 
moveable property, — Immigrants Indians laborers,-"Em- 
ployés," — Manager, — Book-keeper, — ^Workmen employ- 
ed bond fide on the Estate, — ^Evidence, — Cosy^ •••••» 

Homicide, (See Homicide) ...... •••... 

Successions, (See Succession.) •••••• •••«.. 


85 


85 

154 

80 

85 


91 

94 

132 

79 
149 


78 

130 
16 


61 
105 


5& 


By Default, — Peremption and execution thereof, — Procès- 
Verbal de Carence, — Proof by Witnesses ..•••• 

Procedure, — Capti(m of ihe Body, — Delay unexplained 

Order, — Outbidding of one tetith, — Summons for admission 
of the Security, — ^Vacations, — Motion» , , , •••..« 


S8 
90 

57 


•, 


VII 


JvmcfiAh • 

JUBISDICnON • 

Do, 

Do. J 

Do. 

Do. • • «« •• 
Do. 

Laboxt&bbs •••••% 

Lakd •••••• 

liAXCBNT •••••• 

"0» • • • • • t^ 

Do. 

làJLW 

LlAflE •••••• 

Do. 

Do. 

Do, 

liBGAL •••••« 

Do. 

Do. 

XiIABILTT •••••• 

' " Locus •* 

• 

Maitâgbment ••«••• 

Mandate •••••• 

Mabk 

Marbied Woman 

Master •••••• 


Mortgage, . Arrangement under thb Control of tho Court^-^ 
Sale by Levy, — Appeal from Decision of the Master • • • • 

Of the SupremeCourt,— Concessions,— 'Action in Tresspass, «— 
Grants of Lands, — " Pas Géométriques/' — Government 
Reserve on tho Sea-shore, — Prescription of thirty years. 

(Summary), — Appeal from Conviction of District Magistrate, 
— Preliminary enquiry, •••••• 

Of the Magistrate and his discretionary powers, — Appeal from 
Judgment of District Magistrate, — Commercial partner- 
ship, — Contestation between parties, — Reference to ar- 
bitration •••••• 

Attachment, —Garnishee, — Domicile,— -''Declaration affirma- 
tive,^' — Appeal from Judgment of District Magistrate. . 

Of a Judge at Chambers, — Appeal from a Judgment of the 
Master • •••••• 

Of District Magistrate, — ^Delimitation of Districts .«••.. 

Alien, — ^Right of Challenge, — Sentence of Death, — ^New Trial 

Murder, — -Sentence of Death, — ^Alleged error of the Foreman, 
—Affidavits, — New Trial 


Pages. 
ISS 

6 

81 


• •#«•• 


(See Master and Servant) ••.. •••••• •••••. 

Houses built thereon by a third party, — Removal of the 
Buildings •« • •••••• 

Appeal from a Judgment of District Magistrate, — Criaiinal 
Procedure, — ^Witnesses . . •••••• 

Attended with breaking, — Appeal from Judgment of District 
Magistrate.. •••••• •••••• •••••• 

Attempt at,— Criminal Proceedings, — ^Motion in Arrest of 
Judgment • • •••••• •••••• •••••• 

Its non retroactivity, — Evidence, — Criminal Procedure .... 

Clause of Annulment thereof for non payment of the Rent, — 
Debtor and Creditor,— Payment,— Assignment or Su- 
brogation,— Lessor and Lessee, — Rent, — Oral Proof . • 

Landlords' Privilege, — Appeal from Judgment of District 
Magistrate, — Substitution of Tenant with sale of goods 
still in the premises let, — Provisional Seizure, — ^Inter- 
pleader .... , ••••.. •••••• 

Landlord and Tenant, — Appeal from Judgment of District 
Court, — Notice to quit given verbally and in writing,-— 
Evidence • . • 

Assignment of Rents, — Transcription, — Attachment by a 
Mortgage Creditor .••••• • 

Mortgage of the Wife of a Trader, the latter having made a 
Cessio Bonorum • .••••€ .••«•# 

Mortgage, — " Ordre," — Separation of property between hus- 
band and wife» — Eventual Collocation • • •••••• 

Mortgage of the Wife,— > Renunciation, — Seizure 

(Personal) of the Master, — Master and Owners of a Ship,— 
Goods sold and delivered,— Approval of Accounts 4,«« 

Reffit Actum, — Foreign Writing, — English Deed under seal, 
— Application of a Foreign Law • 


95 
104 
164 

ns 

67 
87 


24 
28 

27 

146 
184 

27 


61 

100 

121 

65 

96 
106 

152 

88 


Oif Sugar Estate, — Action in Damages for Mismanagement. , 
Form thereof authorizing the Granting of a Mortgagee •• • • « 
(See Cross, — Signature) ...••• r.*#«« ••••«< 

(See Woman) . « 

And Servant, — Appeal from a Judgment of Stipendiary Ma- 
gis^ate, — Unlawfully employing an Indian Immi- 
grant, — Penalty •••... «•*.•• ••..«• 


136 
88 


68 


vin 


Mastbb 

Do. 

Do. 

Mistake •«.•#•# 

MONTRANS DE DrOIT. . . • 
MORTOAGB • 

Do. 

Do. 

Do. 

Do. 

MOBTOAGB 

Do. 

Motion # • • • t • 

Do; 

Moveables 

MUBDBB #••••• 

Natural •••••• 

Do. 

Do. ••••.. 

Natubalizaton ••,... 

New Tbial 

Do. 

Do. . ...... 

Noticb ; . , . , , 

Notobibty •••... 

Novation ...... 

Nulla Bona ...••. 

Do. 

Oath ...... 


• ••«•• 


. • 


59 

85 

152 

158 


And Servant^ — Execution of the Judgment of a Stipendiary 
Magistrate^ •— Cancellation of sale of an Immoveable 
Property» — Interpretation of a clause concerning the 
claim of Workmen Laborers, — ^Immigrants, — Indian 
Laborers, — " Employés," — ^Manager,— ^Book Keeper, — 
Workmen employed bond fide on the Estate, — Eid- 
denoe^— Costs .«•.•• •••••• 

And Servant, — Sale of a Sugar Estate — Payment of Wages 
of ** Employés " and Laborers ,by way of subrogation» • 

And owners of a ship, — Goods sold and delivered, — Approval 
of Account, «-Personal Liability of the Master •••..• 

In an Invoice of Gold Jewelry, — ^Principal and Agents- 
Appeal from Judgment of District Magistrate 

Procedure, — Right to sue the War Department . . 

Security, — ^Novation,— Action for the cancellation of an Ins- 
cription of Mortgage, — Advances, — Account Current,— 
Promissory note, — Extinction of Guarantee by way of 
novation ., ..••.. 

Form of Mandate authorizing the Granting thereof •••••• 88 

(Legal) of the wife of a trader, the latter having made a 
Cessio Bonorum •••••• 

(Judicial), — Arrangement under the Control of the Court, — 
Sale by Levy, — Appeal frem Decision of the Master • • 

Vendor's Privilege, — Renewal of Inscription, — " Ordre '%— 
" Bordereau de Collocation," — ^Appeal from Master's 
Decision .. .••••• .••.•• 

(Legal), — ** Ordre," — Separation of property betweeii hus- 
band and wife, — Eventual Collocation . . •••€•• 

(Legal) of the wife, — Re nunciatiouj^;— Seizure 

To be sent in possession,— Succession, — Absent Heirs, — 
Title Deeds. — Acts of Notoriety .... • • • • . « 

In Arrest of Judgment, — Criminal Proceedings,— Attempt at 
Xjarceny* ••• ■••«.• •••••• ...... 

Property thereof, — Interpleader. — Husband and Wife, — 
Bona Fide. . ...... 

Jury, — Sentence of Death, — Alleged error of the Foreman, — 
Affidavits,— New Trial 


10 


6S 

m 

96 
106 

120 

146 

16 


• . 


87 


Children and Natural Grand Children, — Irregular Succea- 

sion ••.,.. / ••••#• •^•••* 

Do., — Succession, — Right of Representation ' ,..•.• 
Do., — Legal Administration of their goods and property 
by their father and mother, — ^Appeal from a Judgment 

of the Master •»•••• ..«••^ 

Aliens, — Caption of the Body, — Permit of Residence, • , , • • 
Jury,— Sentence of Death,— Alien, — Right of Challenge ., 
Do.,T- Do,, — Murder, — AUeged error of Fore- 
man,— Affidavits , ...... 

Cross or Mark instead of a Signature, — Documents used Wê 
Evidence before a District Court, — Appeal ..•••• 

To quit given verbally and in writing, — ^Appeal from a Judg- 
ment of|District Courts — Landlord and Tenant, — ^Evi* • 

dence...... 

(See Acts of Notoriety) •••#•• •••••• 

Action for the Cancellation of an Inscription of MorfgagCj — 

Advances, — Account Current, — Promissory Note,— 

' Mortgage Security,— Extinction of Guarantee by way 

of Novation ...••. , ••••.. 

Judgment by Default, — Execution thereof, — Peremption . « 
(See Procès-Verbal de Carence) •••••• 


U9 
1S9 


161 
26 
67 

8T 
100 


10 

» 


(Supplementary), — Arrangement by deed,— 'PronuBSory Nota^ 

— "PiêteNom" 8» 


• , 


i 


IX 


Oath 


••!••* 


Official •••••• 

Bo. ..»«.• 

Obal Evidbkcb ...••• 

''Obdue" ...••• 

t 

Do. 

"O» • • • • • • 

AKl* •••••• 

Do. , 

Outbidding .••••• 

'• Ouverture " •••#.. 

owkbrship •••••• 

Paper Book •••#•• 

Fartkbrship •••••• 

Do» f • • • • 

Do. 

*' Pas GÉoMérRiQUBs '' 

Passage •••••• 

Path EIÏT «••••• 

Peremption ••••••. 

Permit •••••• 

Pleadings ..%..%\ 

Pool OP Water •••«•• 

P06CES810N •••«••• 

Do. 

Power •••••• 

* 0"WBR •••••• 

Preference • 

Do. 


FftgM. 

Its obligation,— •Attempt at Chastity ,— Evidence of a child as 
Principal Witness to speak tlie truth» — Principle of 
non retroactivity of the Law •••••• •••••• IM 

Assignee»*— Management of Insolvent Estates,— Insolvency» 

— Debtor and Creditor» — Costs •••••• ••••»• 91 

Assignee»— -Management of Insolvent Estates^— Insolvency» 

— Debtor and Creditor» — Costs •••••• 94 

(See Evidence) » ••••«• •••••# 

Of a Judge,— Outbidding of one tenth»— Summons for ad- 
mission of the security»— Vacation» — Motion •••.•• 57 

Appeal from Judgment of the Master»-— Estate held in un- 
divided share •••••• •••••• 38 

Legal Mortgage»— Separation of property between Husband 

and Wife»— Eventual Collocation ••«••• •••••• 96 

Vendor's Privilege» — Mortgage»— 'Renewal of Inscription» — 
'' Bordereau de Collociétion»'' — Appeal from Master's 
Decision ^••••. ••••«• 124 

Mutual Acquittance and Discharge» — Appeal from Judgment 

of the Master 128 

" Contredits»" — Procedure»— Claims not contested •••••• 164 

Of one tenth, — Order of the Judge» — Summons for admis- 
sion of the Security» — ^Vacation, — Motion , 57 

^' De Crédit/' — Advances to a Sugar Estate striking a Ba- 
lance»— Seizure of a landed Estate» ••••• 117 

Of the soil» — Property» — Ownership of Houses built on the 

land 42 


Pleadings» — Demurrer»— 'Action in Damages against the 
Railway Company— «Prerogative of the Crown •••••• 

For working a Sugar Estate» — Insolvency of one of the 
Partners»— Action for dissolution of the co-partnery . • 

Banking between the creditors of the firm and the creditors 
of each partner .••••• •••••• 

Commercial. — Appeal from a Decision of District Magis- 
trate» — ^Contestation between partners» — ^Jurisdiction of 
the Magistrate and his discretionary power in such mat- 
ters» — Reference to Arbitration ••«••• •••••• 

Action in Trespass» — Concessions,— Grants of Land» — ^Go- 
vernment Reserve on the Sea Shore» — Prescription of 
80 years» — Jurisdiction of the Supreme Court 

Expropriation for public purposes» — Damages» — Street» — 
Railways,. •• •••••• •••••• 

Debtor and Creditor, — Assignment or Subrogation, — Lessor 
and Lessee» — Rent, — Clause of Annulment ol the Lease» 
for non payment of the Rent, — Oral Proof 

And Execution of Judgment by default» — Procès- Verbal de 
Carence, — Proof by Witnesses 

Of Residence» — Aliens» — Caption of the Body» — Naturaliza- 
' tion ....•• •••••• •••••• 

Demuirer» — Paper Books»— Action in Damages against the 
Railway Company, — Prerogative of the Crown ••••«• 

Easement, — Canal, — Destination du Père de Famille •*.••• 

Property of Moveables» — Interpleader,— Husband and wife» — 
Bona Fides .••••• •«•«•• 

Administration of a Communauté» — Absence» — Authority to 
sell •••••• 

Of Attorney,— Form thereof for granting a Mortgage. • • • . • 

Of Attorney, — Divorce» — Proceduie, — Principal and Agent» 
—Oral Proof 

Undue» — Cessio Bonorum» — Arrangement accepted by the 
majority of Cred^itors and annulled by the Court* • « « • • 

When Vendor's rights are assigned to several parties • 


99 
85 
66 


95 

6 
14 

27 

88 

26 

99 
140 

16 

167 
S8 

154 

1 
88 


Fbbliuinaby 
Fbbbogattts 
Pbbscbiption 


Do. 

PBBStTMPTIOnS 


B^IM. 


81 
99 


e 

158 


." PbAtb-Nom " 
Pbincipal 


Do. 
Do. 

Pbiyilboe 


• « • • r • 


• • • • • 


140 

8S 


1S6 

80 

154 


Pbiyilsos 


Pbocedubb 


. t • • 


Do. ...e. 

A/0# • • • • • « 

PBOCàS-YEBBÂL •.••••• 

Pbofbssional •••••• 

Fbohissobt Note 

"o. ••«••• 

Do. 

Do. 

Pbopbbtt .••..• 

Do. 

Protection 

Do. 

Provisional •••••• 

MJ^m • • • • a 9 


Enquiry^ — Appeal from Conviction of District Magistratei— 
Summary Jurisdiction,— Clerk of District Court • . • « •• 

Of the Crown, — Pleadings, — Demurrer, — Paper Books, — 
Action in Damages against the Railway Company . . • • 

Of 80 years, — ^Action in Trespass, — Concessions, — Ghrants of 
Land, — *^ Pas Géométriques ", — Qoyemment Reserve 
on the sea shore, — Jurisdiction of the Supreme Court. • 

Of 10 and SO years, — Deed of Grant or Concession, — ^Resolu- 
tive Conditions .••«.•• ••• •^••••« 

As to Ownership of Water, — Portions of Ground united in 
one single Estate, — Cancellation of Sale, — Pool of water, 
— Cantd, — ^Water-Mill and Sugar-House, — ^Easement, 
— Destination du Père de Famille 

Arrangement by Deed, — Promissory Note,--Supplemeatary 
vFacn •••••••• •••#••. •••••• •••••• 

And Agent, — ^Action in Damages,— Mistake in an Invoice iA 
Gold Jewelry, — Appeal from Judgment of District 
Magistrate. • ••»'•• ••••.• 

And Agent, — Inland Bill of Exchange or Cheque ..•••• 

Do. — Divorce,— Procedure,— Power rf Attorney,— 

Oral Proof.. ,.t».. •••••• •••••• 

Of Workmen Laborers on the sale price of a landed Estate, 
— Employés, — Manager,— Book-Keeper, — Evidence,- 
Costs, — Execution of a Judgment of Stipendiary Ma- 
gistrate, — Master and Servant, — ^Inunigrants. 

Of Landlord, — ^Appeal from a Judgment of District 

trate, — Substitution of Tenant with sale of goods still 
in the premises lee, — Provisional Seizure, — Interpleader. 

Plaintiff, — Transfer of the rights of a third party, — ^Validity 
of the transfer contested, — Price of the transfer not 
mentioned •'• •••••• •••••• 

Judgment, — Caption of' the Body, — Delay unexplained. 

Divorce, — Power of Attorney, — Principal and agent, — Oral- 
prooi •••«.§. •••••• ••••.• •••••• 

De Carence ", — Penemption and execution of Judgment by 
default,— -Proof by witnesses •••••• 

And Ordinary witnesses,— Infanticide, — Insanity, — Provi- 
sional detention of the prisoner •••••• •••••• 

Novation, — ^Action for the Cancellation of an Inscription of 
mortage, — Advances, — Account Current, — Mortgage 
Security,— Extinction of Guarantee by way of novation. 

Arrangement by deed, — ^' Prête Nom," — Supplementary 
Oath.. .•• -. .*••• •••••• •••••• 

Arrangement by deed,— Action in damages . . ••••••• 

Cessio Bonorum, — Set-off, — ^Remit to the Master •••••• IM 

Ownersliip of the Soil, — Ownership of houses built on the 
Land ••...•• ..•••• «••••• 

Separation thereof between husband and wife " Ordre '*j— 
Legal Mortgage, — ^Eventual Collocation 

Second Bankruptcy, — Books kept some times only before 
the Declaration of Bankruptcy, — Certificate 

Withdrawn, — Bankruptcy, — Certificate • 

Detention of Prisoner, — Infanticide,— Insanity, — ^Professional • 
and Ordinary witnesses 
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Seizure, — Letters Patent, — Survey, — ^fopert, — Injunction. I54j 


Bailwats 

RSOOBD 


• • • • • • 


•••••• 


Expropriation for Public Purposes,— -Passage,— «Street, — 
Damages .. .•••.. • * 

Procedure,— Plaintiff,— Transfer of his Bights to a third 
party,— V«lîîlity of the Transfer contested,— Price of 
the transfer not mentioned 
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BsmuDvcB • • • • • • 

Bbnxwal #•••#• 

Bbsukciatioh •••••• 

< 

BsPSBntCTATIOK «••••• 

BXSTDXHCB •••#•• 

Bbsolutivk «v « « • « 

Bstfl'lT UTIOM •••••• 

BsTROAcirnrr ••••#• 

^XJB • • • • V« 

Do. ••••.. 

Do. •••••• 

"o« ••••§• 

Do. •••€•• 

Do. 

Do. ...... 

Do. «••••• 

Do. •(•«•• 

Ssizuits •••••• 

Do. •••••• 

-l-rO» • 1 1 • • • 

Do. 

Do. •••••• 

Dob ...... 
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XI 

To Arbitration, — Appeal from a Decision of District If agia- 
t rate»— Commercial Partnership, — Contestation between 
Partners, — Jurisdiction of the Magistrate and his discre- 
tionary power in sach matters • ••.••• 

Of Inscription, — ^Vendor's Privilege, — Mortgage, — "Ordre," 
«—Bordereau de Collocation^ — Appeal from Master's 
Decision. ••• •••••• •••••. 

(See Lease) •••• •••••• .••••• •••••• 

Of the wife,~Legal Mortgage,— Action in Nullity of such 
Benunciation, — Seizure •• ••••.• •••«•• 

Sucession,— Natural Children» • •••••• 

Permit thereof,— Aliens,— Caption of the Body,— Naturaliza- 
tion • •••.•• •••••• 

Conditions, — Deed of Grant or Concession,— Limitation of 
lOanddOyears •••••• •••••• •••••• 

Of sale price, •"Cancellation of sale,— Evicted purchaser,— 
Assignee of the Vendor, — Warranty,— Interest,— Da- 
mages, — Costs ••«••• •••••. t..... 

Of the Law,— Evidence, — Criminal Procedmre 
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95 

124 

106 
1S9 

26 

158 


78 
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Improving thereof, — Damages to priyate property •.«••• 21 


88 

78 
98 


Of Sugars,— Usage of Trade, — Code of Practice, — Loss of 

the Sugars after the usual delay to take delivery. • • • • « 82 

By Levy, (see Seizure.) •••..« •••••• •••••• 

Of Immoveable Property, — ^Vendor's Bights ..•..• 

Do. do. — Cancellation thereof, — Evicted 

.Purchaser, — ^Restitution of Sale Price, — Assignee of the 

Vendors, — ^Warranty, — Interest, — ^Damages,— Costs • • 

Of an Immoveable Property before the Master, — Motion to 
stay the same at the request of Assignees • • • • • • 

Of an Immoveable Property, — Married woman acting with- 
out authorization, — Capacity wrongfully assumed, — Ac- 
tion in nullity of the Sale, — ^Third holders being of good 
faith ....•• •••••• •••••• 114 

Of an Immoveable Property, — Cancellation thereof,— Dama- 
ges, — ^Improvemetits, — Compensation, — ^Appeal from a 
Judgment of the District Magistrate of Seychelles • • • • 168 

Of Immoveable Property, — ^Vendor's Privilege, — ^Mortgage, 
—Renewal of Inscription, — " Ordre,"—" Bordereau de 
Collocation,*' — Appeal from Master's Decision •••••• 124 

By Levy,«-Judicial Mortgage, — ^Arrangement under the con- 
trol of the Court,— Appeal from a Decision of the Mas- 
""vCa •••••«• ••••• .•••.• ••••«« 

Of Immoveable Property, — Cancellation thereof, — Creditors, 
— "Tierce Opposition," Usher,-«Alleged preconcerted 
fraud «... 

Of Goods, — Masters and Owners of a Ship, — Approval of 
Account,— Personal liability of the Master •••••• 

Summons for admission thereof, — Outbidding of one tenth,— 
Vacations, — Judge's Order,— Motion . . ...••• 

(See Warranty). • • • 

(Provisional), — ^Appeal from a Judgment of District Magis- 
trate, — Landlord's Privilege, — Substitution of Tenant 
with sale of goods still in the premises let, — Interpleader 61 

Of an Immoveable Property, — Cessio Bonorum, — Costs, •• . 91-94 

Of Goods, — Interpleader, — ^Appeal from a Judgment of Dis- 
trict Magistrate • 105 

Legal Mortgage, — ^Renunciation of the wife, — ^Action in nul- 
lity of such Renunciation 106 

Of a landed estate,—" Ouverture de Crédit," — ^Advances t^ 

a Sugar Estate 117 

(Provisional), — Letters Patent,— Survey, — Skilled "Wit- 
nesses, — Expert,— Injunction •.. ••.. 165 ' 


188 

148 
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• 


Sentbncb of Death* •• • 

Sepabation • 

Sequestration •••••• 

: Do. ....: 

Servitudes •••••• 

Servant 

Set-Ofp • .. . • • 

Signature ••••«• 

Sœtitiœ ••••#• 

Do. 

Soil •••••• 

Street ••••#« 

Subrogation •••••• 

Succession • • a • • • 

UO9 • • • •• • 

Do. .,,.: 

Supplementary •••••• 

Surenchère #••••• 

r 

Tenant 

X ENDBRS •#»••• 

Third Holders •••••• 

Tierce '* Opposition '' . • 

Title deeds •••••• 

Trade 

Trader •••••# 

Transcription •••«.. 

X RANSPER ••#••• 

m 

I 

Do. 

J^o. « « t • • • 
Trespass • 


AffH* / 

Marder^ — Jury, — Alleged error of the Foreman^— ^Affida« • 

vits,— New Trial .....V 8T 

Of property between husband and wife, — ^''Ordre,*' — Legal 

Mortgage, — Eventual Collocation 96 

Employé, — Arrears of Salary, — Closing of the account of Se- 
questration »•••€• • •'• •'• •* •••••• 90 

Action in damages against Sequestrator. •• • •••••• 111 

(See Easement). . ..•••• •••••• •••••• 

(See Master) •••*,•• •••••• 

Promissory Notes, — Cessio Bonorum, — ^îtemit to the Master* 164 
Cross or Mark used instead of, — New Trial, — ^Documents 
used as eyidence before a District Cdurt^-7- Withdrawing 
the same from Record, — Appeal,..*.* •••••• 102 

Divorce, — Action dismissed , •••••• 6S 

Do. do. .,...-' 15f 

(Seer Land) ..•• •••••• ***!M •••••• 

Expropriation for Public Purposes,— Passage,— Bailways,— 

Damages •«•.•• •••••• • 14 

Or Assignment, — Debtor and Creditor, — ^Payment, — Lessor 
and Lessep, — Bent, — Clause of Annulment for non-pay- 
ment of the Rent, — Oral proof . .\ ..'. ••••*• it 
Absent Heirs, — Motion to be sent in possession,— Title- 

Deeds, — Acts of Notoriety •••••• •••••• IM 

Right of Representation, — ^Natural Children 1S9 

Natural children,— Administration of ttaeifr 'pit>pprty by their 

father and mother 161 

Oaths,— (See Oath) ...... ; 

(See Outbidding) ••••.. •..;.; 


• ••••• 

• • • •••• 


•••• . • 


• • • • • 


(See Lease) •••••• 

(Verbal) of rent, — Debtor and Creditojr, — Payment, — Assign* 
ment or Subrogation, — Lessor and ' Lessee,- Clause of 
Annulment for non payment of the Rent, — Oral Proof 2T 

Being of good faith,— Sale of Immoveable property,— 
Marric^.Woman acting without authorization,-«Capacitj 
wiongfully assumed, — Action in' nullity of the sale. 114 

Cancellaihn of sale, — Creditors,—- Usher,*— Alleged pre- 
concerted fraud .•••.• •••••• • 1^ 

Succession, — Acts of notoriety '•'••••• ..«••• ISO 

Usage, — Sale of dugar, — Delay for delivery •••••• SS 

Who has made a Cessio Bonorum, — Legal Mortgage of the 

wife ••..•• •••«••' 1 65 

Assignment of Rents andof Leases,— Attachment by a mort- 
gage Creditor ...••• •••••• ••«•.• 121 

Of rights to a third party, — Procedure,-^Plaîntîff, — ^Validity 
of the transfer contested,— Price of the tranfer not men- 
tiàned/-«The Assignor and Assignee mentioned as co« 
Plaintiffs on the Record . ••••«• ••.••• 

Of claim, — Principal Debtor and Warranty,— Clause of 
'' fournir et faire valoir," ••'•«.• •••••• 

Of sale price,— rWar ran ty, — Cancellation of sale,— «Action in * 
Restitution • ••'•«.• 

Action in, — *' Concession,"— ^xrants of Land,—" Pas Géo- 
métriques,"— Government Reserve on the Sea-«hore,— 
Prescription of 80 years, — Jurisdiction of the Supreme ' 
Court *••... ••.••••••.•• 6 


71 
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USÂGB 
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Of Trade, — Sale of Sugars, — Code of PcActice« -Loss of the 

Sugiors after the usual delay to take delivery •••••• A 

Cancellation of sale,— Creditors^— " Tierce. «Opposition,"— 
Alleged preconcerted Fraud ••...• • • • • • 1^ 


Vacations 
Valitation 


Yalub 
Ybnbors* 
Do. 


•••••• 


• ••••• 
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• • 


Summons for validity of outbidding daring vacations. . 

Qf the Buildings set up on the property by the Bankrupt at 
his own private expense^ — Costs, — Appeal from Decision 
of the Master, — Refusal to stay the sale of an Immovea- 
ble Properly belonging for an undivided p »rtion to the 
Bankrupt , • • . • • • • 

Of Goods, — Fire Insurance, — ^Evidence . . • • • 

Bights, — Preference when assigned to several parties. «• • • • 

Prifilege, — Mortgage, — Renewal of Inscription, — *' Ordre," 
— " Bordereau de Collocation," — Appeal from Master's 
Decision 
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57 


• • 


• « • •. • • 


98 

149 

88 


124 


War Dbpartmbnt . » , , 
Wabbânt op Payment... 

WaBB ANTT ..•••• 

Do. 

Do. 

Witnesses 

Woman 

Workmen ....%. 
Wounds 

Writing 

Wbittrn Evidence • . • • 


• • . • • • 


Petition for leave to sue, — " Montrans de Droit " 

(See Bordereau de Collocation.") 

Extinction of, by way of Novation, — Action for the Cancella- 
tion of an Inscription of Mortgage, — advances,— Ac- 
count Current, — Promissory Notes, — Mortgage Security. 

Principal debtor, — ^.Clause of " fournir et faire valoir '*...•.. 

Cancellation of s» le, — ^Restitution of sale price, — Assignee 
of the Vendor, — Interest, — Damages, — Costs . . • • • • 

Mill and Sugar House, — Portions of ground united into one 
single Estate, — Cancellation of sale, — Pool of Water, — 
Canal, — Easement, — Destination du Père de Famille," — 
Presumptions as to Ownership of Water 

(See Evidence) 

(Married) acting without authorization^ — Sale of Immoveable 
Property, — Capacity wrongfully assumed, — ^Action in 
nullity of the sale^ — Third Holders being of good faith • 

(See Master and Servant.) • • • . 

And Blows causing death without intention to killj — Invo- 
luntary Homicide, — Law of such cases . • 

Foreign,— English Deed under Seal, — Loctis Beffit Actum, — 
Application of a Foreign Law 

(Beginning of), — (See Evidence.) 
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UPHABETICAL LIST OF GASES 


RB-PORTED IN THE COLLECTION OF 1866. 


DEFENDANTS AND PLAINTIFFS. 


• • • • 


A. • 

Ameer, the wife (Exporte.) 
Apollon^ M. (fiankruptc) ) 
Arbuthnot atê. BouUé , . 
Arlanda, the wife^ at$, Arlanda the 

husband. • 
AyavoUi François. (Bankruptcy.). • 

B 

Barbier & Co. & Ors. ois. Bouffé 
Barnard widow & Ors. ai$. Emile 

Serret. • 
Barnard widow & Ors. at$. P. 

Mollières the wife. . 
Bazire, Eugène. (Cessio Bonorum.) 
Belhombre ats, Malépa , • . . 

Bellard the husband ats. Bellard 

the wife. . 
Bouche t and Ors. ats. Cantin and 

Ors. . . 
Boulaiiger Rostand and Ors. ait. 

Mourga Vayaboury, , 
Boyle at$. Lousteau and Ors. .... 
Boyle ati. Mercier . . . , 
Bremon ati. Campbell 
Brodie ats. Lefëbure. . . . 
Brue ats. Duval .... 
Bruniquel the husband ats Bruni- 

quel the wife. . 

C. 

Campbell and Ors. ats. Laurent 
Cazaban the husband ati. Cazaban 

the wife. • 
Ceylon Company ats. Bréard and 

wife. • 
Chauvin àts. Ce) Ion Company 

Come ats. BouUé 

Coujet, Paul. (Exparte). 
Courson De ats. Mohabut S[ Ors. 
Curator of Vacant Estates ats. 

Eeirs, Reignier. • 

D 

Dantier and Ors. ats Brown . . • • 

Dhotman and ux and heirs La- 

nougarède ats. Crédit Foncier of 

Mauritius . • 


• • •••• •••• 
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• é • • 


• • • 


. •• • 
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Dioré the husband aud Ors. ais 

Diore (he wife. . 

Dioréj WidoWj and Orci. ats. Por- 
tier. • 

Dioré J. and ux ats Widow P. 

Dioré and Ors. • 

F. 

Fossoyeux L. (Cessio Bonorum) . • 

Fraser J. ats. Sengen aud Ors 

Frédéric and Ors ats. Hardouin 

aud Ors. • 

G. 

Garreau,V.a/«. Odinet & Perdrisetz 
Gourdin ats. Hermans and ux. . . . 
Government of Mauritius ats. Ecroi 

guard 

U. 

Hurrybun ats. Queen 

J. 

Jame ats. C. Peck and Delauuay. • 
John the husband ats, John the 

wire •••• .*.. 
Johnstone ats. Murray. , 
Jomain D. ats. Dhotman and Bru- 

gicia •••« •••• ••«• 

K. 

Kivern aU, Mohabut and on »... 
Kunapen and Anor aU. Pillay .... 

L. 

Labaud the husband ati. Labaud 

the wife . . 
Lanougarède, heirs. (Cessio Bo- 

noram.) «... •••. •••• 
Lanougarède. (Consolidated Cessio 

Bonorum of the heirs ) 

Laval, Jules. (Bankruptcy) 

Lemon (Captain) ati. Harper & Co 

Loumeau J. and Â. and Anor at». 

Dubois St. Alme the wife. . 

M. 

Magon and Ors ati, Blackburn. . . . 
Martin Moncamp ati. Planters 

Dock Company.. 


. . . • 
. • . . 
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